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THE NINTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


l By Maxey O, Hupson 
Bemis Professor of International Law, Harvard Law School 


The year 1930 has been marked by the eighteenth (ordinary) session of the 
Permanent Court of International Justice, whick began on June 16, 1930, and 
continued until August 26, 1930, and by the nineteenth (extraordinary) ses- 
sion, which began on Octcber 22, 1930, and ended on December 6, 1930; by 
the rendering of Advisory Opinion No. 17, on the question of the Greco-Bul- 
garian ‘‘Communities”’; by the rendering of Advisory Opinion No. 18, on the 
question relating to the Free City of Danzig end the International Labor 
Organization; and by the rendering of an important order in the Franco- 
Swiss Zones case. During this year, also, Judge Frank B. Kellogg was 
elected to fill the vacancy caused by the resignation of Charles Evans Hughes, 
T.e., to serve from September 17, 1930, to December 31, 1930; and nineteen 
members of the Court were elecved for the new term of nine years, beginning 
on January 1, 1931. The Protocol for the Revision of the Statute of the 
Court failed to come into force, as anticipated, on September 1, 1930, and 
thé tourt continues, at any rate for the time being, under the unamended 
statute. 


THE GRECO-BULGARIAN ‘f COMMUNITIES” 


By a resolution of January 16, 1930, the Council of the League of Nations 
voted to ask the court for an advisory opinion on certain questions relating 
to the interpretation of the convention of November 27, 1919, between 
Greece and Bulgaria? This action had been requested by the President of 
the Greco-Bulgarian Mixed Commission, acting on behalf of the Govern- 
ments of Greece and Bulgaria. His request set forth in an annex four ques- 
tions formulated by the Mixed Commission “which, in the opinion of the 
neutral members of the Commission, seem to cover the chief difficulties en- | 
countered”; but this formulation did not satisfy the Greek and Bulgarian 
Governments, each of which formulated a series of questions, five in the one 
case and three in the other, and these questions were also annexed to the re- 
quest. The Council of the League of Nations did not attempt to combine the 
three sets of questions, but asked the court to give an advisory opinion “ con- 
cerning the questions formulated in the annexes to the letter from the Presi- 
dent of the Mixed Commission.” The request was duly submitted to the 

1 Continuing the series of annual articles begun in this Journat, Vol. 17, No. 1, January, 
1923. £ League of Nations Official Journal, 1930, p. 109. 
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p oau: and éfroveh the court’s registry it B to all mbs 
of the League of Nations and to siates entitled to appear before the court. It — 

2 was specially, communicated to ithe’ Greek and Bulgarian: Governments, as 
_ “they, were’ ‘thought to: beina positiori “to be ablé to furnish information on the 
questions?” before. the court. . The President’s order fixed February 28, 1930, 

S -ás the- ‘date. for: the. filing” of written statements, but the date was later ex- 
z9 tended to’ March: 17, 1930. ` ‘Both Greece and Bulgaria. filed statements by 


a that time, and each. later. filed observations on the statement of: the other. 
: When: ‘the court met ‘to consider the matter on J une 19, 1930, M. Caloyanni 


: ‘sat as Greék: national judge. ad hoc, end M. Pagazoff sat as Bulgarian national 


a judge ad. hoc? M. ‘Theddoroft was agent and MM. van Hamel and Verzijl were 
ae counsel for Bulgaria, and: M. Politis was counsel for Greece.” The court 
ae heard oral arguments on ‘behalf of each of the two governments, at public 
fs sittings ‘held on June 19-21, 23- 324, 26-27, and 30, and on July 1, 19380:. 
-. “Written. statements were aie made by the commission-and by the agents of” 


. the ‘two. governments, in response. to a request of the court. The Advisory 
: Opinion (No. 17) was read at a.public Bitting of the court on J uly 31, 
-. 1930$. 

The Greco-Bulgarian Mixed Commission was set up nee the E 
which ` was signed. at Neuilly-sur-Seine, November 27, 1919, and which came 
into force on August. 9, 1920. From the beginning, mùch of the time of the 

“comimissioj. was: devoted to a Se A of. the convention: its ‘ ‘rules 


. 
= 
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T norities” ‘were not adopted anal its 96th ‘meeting, and only then did the - 
commission’s work of applying the convention really begin. In the course of 
this work, questions continually arose concerning the “communities” 

referred to in Articles 6 and 7 of the convention; and it was finally agreed 
that an'advisory opinion should be sought from the court. When this deci- 
“sion was taken, the president of the commission outlined a procedure which 
‘referred to “submissions” to be made by the Greek and Bulgarian Govern- 
ments, and in their memorials’ presented to the court such “submissions”’ 
‘were included. The court does not express any opinion on the correctness of 
this procedure in connection with advisory opinions; it obviously tends to as- 
similate more completely the procedure to that which would be followed if a 
judgment were under consideration; the ‘‘submissions” are reproduced ‘‘as 
authoritative summaries of the opposing contentions,” but the court re- 
frains from dealing with them precisely as it would deal with submissions if. ` 
it were giving a judgment. Thess ‘‘submissions”’ indicate the different 
views held by the two governments as to (1) the meaning of the term 
“communities”; (2) the conditions of the dissolution of ‘‘communities”’; (8) 


3 Publications of the Court, Series B, No. 17. 

41 League of. Nations Treaty Series, pp. 67, 305. 

5 An excellent account of the work.of the commission is that by Andes Waa DE- 
aoe Gréco-Bulgare des minorités ee Paris: Payot, 1930, pp. 217. — 
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the consequences of such dicsolations ind (4) the aoao of the proceeds of 


the liquidation of the property of the dissolved “ communities:” 


The court first recalls the general purpose ofthe convention, which was one R 
of the “measures designed to secure peace by means of the protection’ « of 
minorities”; cléarly, therefore, the “Convention cannot apply fo -persons 


Sein aa et 


other than those:who formed minorities in either one country-or the other.” 


It is intended not only to prevent any interférence-with the departure. of per: : 
sons desiring to emigrate, but also to prevent the material ‘lostes. which: ` 
emigration would otherwise entail. While the- convention provides chiefly’ 


for emigration subsequent to its coming into force, it also deals subsidiarily: 


in Article 12 with emigration previous to its entry. into force. | It “idledrly g 


indicated that it was individuals who were entitled to take advantage, of its 


terms”; yet “the material benefits which from time immemorial in the East ` 
ddial of the same race , religion, language and traditions, have derived | 


from uniting into communities,” are also vouchsafed to them. ‘The. conven. . 


tion thus aims to secure for the indivicuals the movable property. and the 
proceeds of the immovable property of dissolved communities.. 


With these points in mind, the court answers seriatim the questions which ea 


were put to it, dealing first with the questions put by the commission. ` 
(1) What is the criterion to be applied to determine what is a community 


within the meaning of the convention, inter alia under Article 6, paragraph:2? 


The court finds no evidence of any intention to depart-from the traditional 
conception, by which these communities have an ‘exclusively minority 
character.” The existence of the communities is a question of fact. Special 
legal recognition need net have been accorded to them. Hence the criterion 
to be applied is 


the existence of a group of persons living i ina given country or locality, 


having a race, religion, language and traditions of their own, and united . 
by the identity of such race, religion, language and traditions in a senti- 


ment of solidarity, with a view to preserving their traditions, maintain- 
ing their form of worship, securing the instruction and upbringing of 
their children in accordance with the spirit and traditions of their race 
and mutually assisting one another. 


(2) What conditions must be satisfied in order to cause the Mixed Commission 
provided for in the convention to dissolve a community such as is meant by the 

convention? It is not for the commission to dissolve a community, though 
- the fact of dissolution must be verified by it. Dissolution must “result from 
the exercise of the right of emigration by the members of such community, 
and this emigration must involve the disappearance of the community. or 
render it impossible for it to carry out its mission or fulfil its object.” 


+ 
` 


(3) What is to be understood by such dissolution? What relations are to be | 


dissolved? -What is the period by reference to which the existence of such rela- 
tions is to be established? Dissolution involves “the breaking up of the com- 
munity and the cessation of its existence in all respects.” It “terminates 
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the mutual relations of individual members of the community as well as their 
relations with the community itself and the relations between the community 
and third parties.” The “moment of time immediately preceding the dis- 
solution ” is. that to which reference should be made. 

(4) What attitude is to be observed by ihe Mixed Commission in cases where 
it does not succeed in discovering the “ ayant droit”? (persons entitled) referred to 
in Article 10, paragraph 2; of the convention? The court finds it difficult to see 
how the persons entitled will not be known at the time of the liquidation, 
since the convention does not deal with dissolution or liquidation in the 
absence of individuals who manifest their desire to take advantage of the 
convention; if any individuals cannct be traced by the commission, the gov- 
ernments concerned should be informed, and it will rest with them to take 
whatever measures are necessary. 

The court also gave specific answers to the questions formulated by the 
Bulgarian and Greek Governments, but these answers add little of interest 
in the interpretation of the convention. Two points may be mentioned, 
however; it appears from the court’s answers that while the “communities” 
referred to must be “‘of a character exclusively minority and racial,” the state 
to which they are racially akin does not from that fact derive any right to the 
property of a dissolved community; and it is made clear by the court that the 
convention is to prevail over any local law that may be in conflict with it. 
In this latter connection, the court formulated in very useful terms the 
principle “that in the relations between Powers, who are contracting parties 
to a treaty, the provisions of municipal law cannot prevail over those of the 
treaty.” 

On the whole, it seems difficult tc justify the manner in which the three 
series of questions were formulated for submission to the court; a larger 
spirit of conciliation should have enabled the three series to be combined into ` 
one. This advisory opinion again calls attention to the importance of the 
rôle played by the court in giving assistance to international bodies, the ef- 
ficient functioning of which is hindered by legal differences which can only be 
resolved by authoritative determination. Advisory Opinions Nos. 1, 2, 3, 
13 and 18 gave such assistance to the International Labor Organization, and 
' Advisory Opinion No. 17 gave it also to the one Mixed Com- 
mission. 


DANZIG AND THE INTERNATIONAL LABOR ORGANIZATION 


At the 47th and 48th sessions of the Governing Body of the International 
Labor Organization, a request was considered from the Free City of Danzig 
that it should be allowed to become a member of the Organization. The 
request was found to raise “a difficult legal question,” and at its 48th session 
on April 26, 1930, the Governing Body “unanimously decided to submit” the 
question to the Permanent Court of International Justice. Its.decision was 
communicated to the Council of the League of Nations, which on May 15, 
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1930, requested the court to give an advisory opinion on the following ques- 
tion: “Is the special legal status of the Free City of Danzig such as to enable 
the Free City to become a Member of the International Labor Organiza- 
tion?” € When the request was received by the court, special communica- 
tion of it was made to the Senate of the Free City of Danzig, to the Govern- 
ment of the Polish Republic and to the Director of the International Labor 
Office, all of which.were considered as likely to be able to furnish information 
on the question, and each of them presented memorials within a time fixed. 
It is notable that no national judges ad hec sat with the court, inasmuch as 
there was no dispute between Poland and Danzig within the meaning of the 
second paragraph of Article 7 of the rules as amended on September 7, 1927. 
When the court began its consideration of the question on August 4, 1980, M. 
Kaufmann appeared on behalf of the Free City of Danzig, M. Rundstein 
appeared on behalf of the Polish Government, and M. Albert Thomas and 
_M. Morellet appeared for the International Labor Organization. Public 
hearing of these representatives was held, August 4-7, 1930, and the court’s 
advisory opinion (No. 18) was handed down on August 26, 1930.’ 

The court found, first of all, that the question laid special stress on the 
special legal status of Danzig, and on the effect of that status upor the ad- 
missibility of Danzig to the International Labor Organization. Though the 
question was restricted to Danzig’s “becoming” a member, the court thought 
it included also the question whether, if admitted, the Free City could carry 
out the duties of a member of the Labor Organization and participate in its 
activities. But the court did not find itself called upon to deal with the ques- 

,;~tion whether a state or community which is not a member of the League 
sof Nations can be a member of the Labor Organization. 

~~ Considering the spééial juridical status of the Free City, the court found 
it to rest upon (1) its special relation to the League of Nations, and (2) its 
special relation to Poland. The Free City has a special relation to the 
League of Nations, since it is placed under the League’s protection and its 
constitution is guaranteed by the League. While the precise scope of the 

- protection and the guarantee has not been exhaustively defined, the general 
effect is “to show that the duty of the League is to ensure the continued 
existence of the Free City” as established in accordance with the Treaty of 
Versailles. The fulfilment of this duty by the League of Nations would not 
prevent the Free City from becoming a member of the International Labor 
Organization. 

The special relation of the Free City to Poland flows from the fact that by 
the Treaty of Versailles of June 28, 1919 (Art. 104 (6)), and by the Treaty of 
Paris of November 9, 1920 (Art. 2), the conduct of the foreign relations of the 
Free City is entrusted to the Polish Government? In practice, common 

6 League of Nations Official Journal, 1930, p. 540. 


7 Publications of the Court, Series B, No. 18. 
8 The Treaty of Paris is published in 6 League of Nations Treaty Series, p. 189. 
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ground has become established that Poland’s power is not absolute, and 
Poland may not impose a policy on the Free City against its will; and, on 
the other hand, Poland has no duty to take any measures on behalf of the 
Free City which are opposed to her own policy. Thus, neither is completely 
. master of the situation. In practice also the representation of the Free 
City at international conferences has been regulated, and it has been agreed 
that when the Free City has become a party to a convention with the con- 
currence of the Polish Government, the Free City may apply it with the con- 
currence of the Polish Government. Such concurrence implies consent by 
Poland to the direct communication between the technical organizations of 
the Free City and those of other states. The International Labor Con- 
ference has many features ‘‘ which differ from the proceedings of the ordi- 
nary diplomatic conference,” and the court could not extend the existing ar- 
rangements concerning the representation of the Free City at international 
conferences so as to make them applicable to the participation of the Free 
City in the International Labor Conferences. Hence it is concluded that the 
question before the court must be considered without reference to such exist- 
ing arrangements. The question therefore narrows down to this, whether 
the fact that the Free City is not in a position to oblige the Polish Govern- 
ment to take any action in the conduct of its foreign relations which is con- 
trary to the interests of Poland, will prevent the Free City from being a 
member of the Labor Organization. There can be no doubt that some of 
the activities of the Labor Organization fall within the category of foreign 
relations. The Free City could not pursue the normal activities of member- 
ship without using the Polish Government as its intermediary, and hence 
Poland’s consent would be necessary. Yet Part XIII of the Treaty of Ver- 
sailles does not absolve a member of the Labor Organization from complying 
with the obligations of membership if it cannot first obtain the consent of 
another member. ‘The court is therefore forced to conclude that the Free 
City could not participate in the work of the Labor Organization ‘until 
some arrangement had been made ensuring in advance that-no objection 
could be made by the Polish Government to any action which the Free City 
might desire to take as a Member of the Organisation.” As no such agree- 
ment exists at the present time, the court is bound to give its advisory 
opinion to the effect that ‘‘the special legal status of the Free City of Danzig 
is not such as to enable it to become a Member of the International Labour 
_Organisation.” . 

This opinion was adopted by 6 votes to 4. Only three of the dissenting 
judges are named, and only two of them wrote individual opinions.’ Presi- 
dent Anzilotti thought that the question put to the court was whether 
Danzig could become a member of the International Labor Organization in 
some other way than by admission to membership in the League of Nations. 
Upon this question the majority of the court refused to pronounce itself, but 


® Judge Loder also dissented. 
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. President Anzilotti was very emphatic in his opinion that no state could be a 
i | member of the International Labor Organization without being a member of 
»»the League of Nations, and since the question put to the court had been 

‘based on a false hypothesis, he thought that the court should have refused to 
give an opinion. The court could only deal with the question before it by 
limiting that question to ‘‘the compatibility of the features peculiar to the 
legal status of the Free City with the exercise by the Free City of the rights 
and the fulfilment by it of the obligations of Member of the International 

Labour Organisation.” He was clearly of the opinion that the fact that the 

foreign relations of Danzig ars conducted by another state’ does not alone 
prevent her from undertaking the duties of a member of the Labor Organ- 
ization. It is pointed out that certain self-governing dominions are al- 
ready members of the Organization. Yet President Anzilotti thought that 
the Free City could be a member of the Labor Organization only if Poland 
were to consent to its admission and if the competent organizations of the 

League of Nations were not to make use of their right of veto. Poland could 

give her consent without any violation of the existing agreements concern- 

ing the Free City. If her consent were given, it could not be subject to 
limitations or reservations which would make it impossible for the Free City 
to fulfil the obligations of membership. If Danzig were a member of the 

Organization, for instance, she would have to be able to appoint her own del- 

egates to the International Labor Conference, though of course the Free 

City could undertake to obtain the previous approval of the Polish Govern- 

ment. As to the ratification of the labor conventions, Danzig could fulfil all 

the obligations of membership even though her power to ratify were limited 
by the necessity of Poland’s consent. 

Judge Huber thought that the question should be answered in the affirma- 
tive if it were interpreted to involve merely whether the special legal status 
of the Free City makes it possible for the Free City to become a member of 
the International Labor -Organization. If, however, the question were 
whether Danzig could obtain admission to the Labor Organization without 
the consent of Poland, it would have to be answered in the negative. The 
court ought not to restrict itself to a mere regative or affirmative reply; 
taking into consideration the desire of the parties to clear up a doubtful 
legal situation, it should consider the differen’ possibilities that may arise. 
In Judge Huber’s view, it is possible for self-governing colonies or domin- 
ions to be members of the International Labor Organization. Hence ‘“‘it 
is not possible prima facie to exclude the Free City from the International 
Labour Organisation owing to its special legal status.” He then examined 
the relations of members with the Organization itself, and he seems to have 
been moved by the thought that as “the Free City lies entirely within the 
framework of the League of Nations” its admission cannot be contrary to the 
interests of the League. The fact that either Poland or the League of Na- 
tions may veto Danzig’s application for membership is only hypothetical. 
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Judge Huber examined the different activities of members of the Interna- 
tional Labor Organization and found nothing that would prevent Danzig 
from carrying out these activities, though in some cases the consent of 
Poland might be required. 


THE FREE ZONES OF UPPER SAVOY AND THE DISTRICT OF GEX 


The compromis concluded between France_and Switzerland on October 
30, 1924, and ratified on March 21, 1928,!° provided (Art. 1) that it should 
rest with the court to decide whether Article 435 of the Treaty of Versailles 
had effected or was intended to effect the abrogation of certain treaty provi- 
sions relating to the customs and economic régime of the free zones of Upper 
Savoy and the Pays de Gez; that when the court’s deliberation on this ques- 
tion was concluded, it should “accord to the two Parties a reasonable time to 
settle between themselves the new régime to be applied in those districts”; 
and (Art. 2) that “failing the conclusion and ratification of a convention 
between the two Parties within the time specified, the court shall, by means 
of a single judgment rendered in accordance with Article 58 of the court’s 
Statute, pronounce its decision in regard to the question formulated in Article 
1 and settle for a period to be fixed by it and having regard to present condi- 
tions, all the questions involved by the execution of paragraph 2 of Article 
435 of the Treaty of Versailles,” 

At the conclusion of the court’s deliberation on the question formulated, 
on August 19, 1929, it handed down an order" which contained an interpre- 
tation of paragraph 2 of Article 434, and which accorded to the parties “ 
period expiring on May 1, 1930” to reach a settlement between themselves. 
Thereafter, discussions were opened et Berne on December 9, 1929, but they 
were discontinued on December 10, 1929. On March 28, 1930, the Swiss 
Federal ‘Council informed the court that it did not seem possible for the 
two governments to agree, and on April 29, 1930, the French Government 
notified the court that no agreement had been reached. In these circum- 
stances, on May 3, 1930, the President issued an order setting July 31, 1930, 
as the last date for filing cases, and September 30, 1930, as the last date for 
filing replies. No submissions were communicated to the court by the 
French Government; but the Swiss Government, submitted that the court 

‘should decide that Article 435 had not abrogated, and was not intended to. 
, abrogate, the various treaties in force, and should settle all the questions 
, involved in the execution of Article 435. Later the Swiss Government filed 
alternative submissions, one of which was that the court should order an 
expert inquiry. Both the French and Swiss Governments also filed replies. 
When the court met to consider this case, on October 22, 1930, its com- 


_ 10 The full text of the compromis is published in Series C, No. 17-I, p. 490. See W. 
Burckhardt, “ L’ Affaire de Zones Franches de la Haute-Savoie et du Pays de Gex,” 11 Revua de 
Droit International et de Législation Comparée (8d ser., 1930), p..90. 
-~ 1 Series A, No. 22. See also this JOURNAL, Vol. 24, p. 29. 
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position was very different from what it had been when the order of August 
19, 1929, was given; the President explained the impossibility of a strict. com- 
plianee with the provision in the second paragraph of Article 13 of the 
Statute, and the agents of the parties accepted the situation. M. Eugene 
Dreyfus, again sat as judge ad hoc, Judge Fromageot having disqualified 
himself. M. Basdevant and M. Paul Boncour appeared as agents and coun- 
sel for France, and M. de Pury and M. Logoz for Switzerland. The hearings 
began on October 23 and continued until November 4; on November 20, the 
court asked the agents to indicate the views of their governments on the 
interpretation to be given to paragraph 2 of Article 2 of the compromis, and a 
further hearing was held for this purpose on November 24. On December 6, 
1930, the court handed down its second order in the case.” 

The substance of the order of August 19, 1929, relating. to the interpreta- 
tion of Article 435 of the Treaty of Versailles, was confirmed, and it was held 
to establish the basis on which the proceedings were to be continued. The 
court found that “the real difference of opinion which had prevented an agree- 
ment between the parties related to the question whether the régime of the 
zones might be abolished without the consent of Switzerland.” Though the 
parties are free to embody in an agreement any provisions they may desire, 
the court does not “enjoy the same freedom:’’ Such “freedom, being con- 
trary to the proper function of the court, could in any case only be enjoyed 
by it if such freedom resulted from a elear and explicit provision, which is 
not to be found in the special agreement.” Hence any settlement to be pre- 
i seribed by the court must r the claims which Switzerland derives from 
eens aia, It is in the light of these sanaidsietions that the ques- 
‘tion of the so-called “control cordon” must be envisaged. The limitations 

on France’s sovereignty must be construed restrictively.. French fiscal 
legislation applies in the territory of the free zones as in any other part of 
_ French territory. Hence the court cannot envisage the adoption of pro- 
posals modifying the territorial delimitation of the zones unless the French 
Government consents thereto. The draft offered by Switzerland would 
effect such a modification, and thus goes beyond the law in force.. 

The Swiss proposal would also grant to the natural and manufactured 
products of the free zones certain exemptions from ‘duty on their import into 
Switzerland; but Article 2, paragraph 2, of the special agreement would re- 
quire the consent óf the parties for any such arrangement. ‘This article 
does not show whether this consent is to be previous or subsequent to the 
judgment, though a possible interpretation would be that it envisaged a 
consent subsequent to the judgment. But it is “incompatible with the 
character of the judgments rendered by the court and with the binding force 
- attached to them by Articles 59 and 63, paragraph 2, of its Statute for the 
court to render a judgment which either of the parties may render inopera- 

- B-Series A, No. 24. i 
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tive.” At the present time no agreement exists with regard to the importa- 
tion, free of duty, across the federal customs line. If the court were now to 
render its judgment, it would “have to confine itself to answering the legal 
questions ” involved; but “such a solution would not seem desirable, having 
regard to the important position occupied by exemption from import duty in 
the Swiss draft.” The court therefore reached the conclusion that ‘“‘the 
parties should be invited to endeavor to come to an agreement, within a 
specified time, regarding importation free of duty or at reduced rates across 
the federal customs line.” This matter had not been considered in the nego- 
tiations between the parties because of a fundamental difference of opinion 
regarding the actual basis on which the court was to-effect the settlement. 
The court “‘being a court of justice, cannot disregard rights recognized by it, 
and base its decision on considerations of pure expediency.’’ While the 
parties should be granted opportunity for fresh negotiations, this will not 
prevent the court from fulfilling its task and giving judgment on the points 
of law if the negotiations are unsuccessful. 

It was thought possible for the court to facilitate these negotiations by 
defining the term “present conditions,” on the meaning of which the parties 
are not agreed. ‘This term the court defines as “the conditions which exist, 
or will exist at the time of the negotictions to be undertaken between the 
parties, with the exception that chanzes which may have occurred since 
November, 1923, and which may be the consequence of the transfer of the 
French customs barrier to the political frontier, cannot be adduced.” The 
parties also failed to agree on the basis for the so-called “zone of St. Gin- 
golph.” The boundaries of this zone were fixed by the Manifesto of the 
Sardinian Court of Accounts of September 9, 1829," and in its order of | 
August 19, 1929, the court declared that this manifesto had not been abro- 
gated, but reserved the question as to the legal nature of the instrument. 
The court now reviews its history and determines that the manifesto confers 
on the creation of the zone of St. Gingolph the character of a treaty stipula- 
tion which France is bound to respect, as the successor to Sardinia, the mani- 
festo having been issued originally to terminate an international dispute. 

In the operative part of the order, the court accords to the two govern- 
ments a period expiring on July 31, 1931, which may be extended, to settle 
between themselves the matter of importation free of duty or at reduced 
rates through the federal customs barrier, and also any other point concern- 
ing the régime with which they may see fit to deal. It also declared that at 
' the expiration of this period, or a prolongation thereof, the court will deliver 
judgment at the request of either perty. 

Six of the twelve members of the court—Judges Nyholm, Altamira, and 
Hurst, Deputy Judges Yovanovitch and Negulesco, and Judge ad hoc Drey- 
fus—gave a dissenting opinion; but their dissent does not apply to the oper- 
ative provisions of the order. It applies only to certain of the recitals in the 

13 For the text, see Publications of the Court, Series C, No. 17-I, p. 940. 
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order, and.for this reason it seems to have been unnecessary for the President 
to cast a deciding vote. The dissenting judges did not concur in the state- 
ment of the legal situation of the present position, as embodied in the re- 
citals of the order. Three of the six dissenting judges were among these who 
dissented from the recitals of the order of August 19, 1929, and two of them 
did not take part in the proceedings at that state. But the dissenting judges 
negative a desire to reopen the questions dealt with by the court-in the re- 
citals of the order of August 19, 1929. The point upon which the dissenting 
judges are unable to agree with the majority of the court is whether in carry- 
ing out its task under the special agreement, the court is bound irrespective 
of the merits of the question to maintain the free zonesin being. They think 
that the consent of Switzerland may not be necessary to the suppression of 
the zones. Under the agreement, the court should settle every question 
between France and Switzerland on the subject of the status of the territories 
constituting the free zones. The stipulations of the older treaties are no 
longer consistent with present conditions. This is taken to mean that the 
withdrawal of the customs line from the polit-cal frontier is no longer con- 
sistent with present conditions. The dissenting judges think that the powers 
of the court must be as wide as the powers which the parties themselves 
might have exercised. Article 435 of the Treaty of Versailles contemplated 
an agreement between France and Switzerland. Such agreement having 
failed, the subject is now entrusted to the court by the two parties through 
the special agreement. “The fact that the recitals of the order cf 1929 
recognized the right of Switzerland to the maintenance of the zones as against 
single-handed action by France affords no reason why the same rule must 
obtain when the court is fulfilling the task laid upon it on behalf of the Powers 
jointly.” The reason why paragraph 2 of Article 435 of the Treaty of Ver- 
sailles declared that it was for France and Swiszerland to come'to an agree- 
ment, was that the status of the territories in question had been established by 
instruments which formed part of a general European settlement. Since all 
the great Powers of Europe had been concerned in that settlement, it was not 
for France alone, nor for France and Switzerland alone, to vary the settle- 
ment as regards the existence of the zones. This is shown by the fact that 
Spain and Sweden were asked to agree to theistipulations of Article 435. 
The conclusion of the dissenting opinion is that in carrying out its task 
under the special agreement, the court is not prevented from placing the 
French customs line at the political frontier, if it should be founc that this 
would best conform with present-day requirements. This might be done 
with some safeguard for Switzerland; it would ke for the court to see that the 
régime framed were such that it would not injure Switzerland’s interests. 
This requires the consideration of so many diverse elements, that tre dis- 
senting judges agree that the parties should have fresh opportunity for 
negotiation. 

Judge Kellogg did not join in the dissent; but he filed a statement of 
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“observations,” because he thought that certain language used in the order 
“might serve as a basis of argument that it is within the competence of this 
court, with the consent of the parties, to take jurisdiction of and decide purely 
politica. questions upon considerations of expediency without regard to the 
legal rights of the parties.” He thought the question of the competence of 
the court as raised in the present case, a decision of which the court has 
avoided, was “from the point of view of the future of this court and the 
development of judicial settlement cf international disputes, by far the most 
important question” which had ever been brought beforeit. He was of the 
opinion that, quite apart from the limitation in paragraph 2 of Article 2 of 
the special agreement, ‘‘the court wculd not, under its Statute, . . . be com- 
petent to decide such questions as those presented by the task of setting up a 
special and complicated customs régime between two sovereign states.” 
He thought that no provision of the special agreement could prevail against 
certain articles in the court Statute. “Every special agreement submitting 
a case to this court must be considered to have, as tacitly appended clauses 
thereto. all the pertinent articles of the court’s Statute.” This leads him to 
a long review of the foundation of the court, in which quotations are made 
from lierature preceding its establishment.“ He analyzes the phrase 
“ex aequo et bono” in Article 38 of the Statute; and in reply to the query 
“what is a political question?” he says that “it is a question which is ex- ° 
clusivel:7 within the competence of a sovereign state.” Certain questions of 


“political or economic policy are within the sovereign jurisdiction of each 


independent state and cannot and should not be submitted to the Court of 
International Justice.” The enumeration of these questions seems to take 
insufficient account of the development of modern treaty law. He con- 
cludes “that the competence of the court in this case extends only to the 
determination of the legal rights of the parties and that it could not, even 
with their consent and at their tequest, settle such political questions as may 
be invo_ved in the execution of paragraph 2 of Article 435 of the Treaty of 
Versaillss,’”’ 


SIGNATURE AND RATIFICATION OF THE COURT PROTOCOLS 


The -atification of the original Protocol of Signature of December 16, 
1920, has proceeded slowly, but some progress was made during 1930. This 
protocol has now been signed on behalf of 55 states or members of the League 
of Nations; only two of the 54 members of the League of Nations, Argentina 
and Honduras, have failed to sign. During 1980, the Protocol of Signature 
was ratified by Luxemburg, Persia and Salvador, so that of the 55 signatories, 


1 Mos: of the quotations are not from th2 official documents relating to the establishment 
of the coart. The instructions given by Secretary of State Root to the American delegates 
to the Second Hague Conference in 1907, may or may not reflect the views of Mr. Elihu 
Root when he sat as a member of the Committee of Jurists in 1920, and it would seem that 
happier illustrations of Judge Kellogg's point might have been selected. 
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45 have now ratified. . When this progress is compared with that of the 
Hague Conventions for the Pacific Settlement of International Disputes,” 
creating the Permanent Court of Arbitration, it appears to be very gratify- 
ing. The Hague Convention for the Pacific Settlement of International 
Disputes of July 29, 1899, was signed and ratified by 27 states, and 17 ad- | 
ditional states adhered to it; the Hague Convention of 1907 was signed by 
43 states, of which, on November 28, 1930, only 26 had ratified, though 
four additional states had adhered to it on that date. 
Following the insistence at the Tenth Assembly of the League of Nations 
in 1929, various states have proceeded to sign the Optional Clause conferring 
compulsory jurisdiction on the court. During the year 1930, thirteen mem- 
bers of the League of Nations became bound by their acceptance of the Op- 
tional Clause. Various members of the British Commonwealth of Nations 
deposited ratifications of their declarations made in September, 1929; the 
United Kingdom and India, on February 5, 1920; New Zealand, on March 
29, 1980; Union of South Africa, on April 7, 1920; Irish Free State, on July 
11, 1930; Canada, on July 28, 1930; Australia, on August 28, 1980. The 
ratification of Lithuania was deposited on January 14, 1930; of Latvia, on 
February 26, 1930; of Siam, on May 7, 1930; of Salvador, on August 29, 
1930; of Albania, on September 5, 1930; of Luxemburg, on September 5, 
1930; of Yugoslavia, on November 24, 1930. The Optional Clause was 
_ signed subject to ratification, on behalf of Persia, on October 2, 1930, and on 
behalf of Roumania, on October 8, 1930. The following 34 states or members 
of the League of Nations are now (December 1, 1930) bound by the Optional 
Clause, subject to varying declarations: 


Albania - Great Britain - Norway 
Australia Greece Panama 
Austria :. Haiti . Portugal 
Belgium Hungary - Salvador 
Brazil _ India Siam 
Bulgaria Irish Free State South Africa 
Canada Latvia Spain 
Denmark Lithuania _ Sweden 

- Estonia Luxemburg - Switzerland 
Ethiopia Netherlands Uruguay 
Finland . New gaand Yugoslavia 
Germany 


16 See editorial comment in this JOURNAL, infra, p. 114. 


16 Several studies of the Optional Clause have recently been published in Ragland: in: addi- 
tion to the official British memorandum, published on December 9, 1929, Mise. No. 12 
(1929), Cmd. 3452, see A. Pearce Higgins, British Acceptance of Compulsory Arbitration 
under the “Optional Clause” and Its Implications, Cambridge: Heffer & Sons, 1929; H. 
Lauterpacht, “The British Reservations to the Optional Clause,” Economica (June, 19380), 
p. 137; Sir John Fischer Williams, “The aa eae ba British Year Book of Inter- _ 
national Law (19380), p. 63. 
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‘The protocol concerning the adhesion of the United States, of September 
14, 1929, has been signed by the United States and by all the states or mem- 
bers of the League of Nations which have ratified the protocol of December 
16, 1920, except Abyssinia. It has not yet been ratified by the United States, 
and possibly some signatories will postpone their ratifications until the 
ratification of the United States is deposited. As this protocol cannot come 
into force until it is ratified by the United States and by all the states or mem- 
bers of the League of Nations which have or may have ratified the protocol 
of December 16, 1920, its entry into force may be postponed for some time 
to come. l 

On December 1, 1930, this protocol had been ratified by 34 of the 53 
signatories, as follows: 


Albania Greece Persia 
Australia Haiti. . Poland 
Austria. Hungary Portugal 
Canada India Rumania 
China Irish Free State Salvador 
Cuba Japan Siam 
Czechoslovakia Latvia . ~ South Africa 
Denmark Luxemburg Spain 
Estonia Netherlands Sweden 
Finland New Zealand Switzerland 

. Germany - Norway - ' Yugoslavia 
Great Britain 


TREATIES EXTENDING THE COURT’S JURISDICTION: 


Numerous treaties continue to be concludéd which provide for extending 
the jurisdiction of the court; significant among these is the treaty and an- 
nexed protocol between Italy and Turkey, signed at Rome, May 30, 1928, 
and brought into force April 29, 1929," in which elaborate provision is made 
for the compulsory jurisdiction of the court, though Turkey is not a party 
to the court protocol of December 16, 1920. More significant, however, is 
the growth of the practice of including in multipartite instruments articles 
providing for the court’s jurisdiction cver disputes as to the interpretation 
and application of their provisions. Such an article has found place in a 
more or less standard form in numerous recent conventions; it was included, 
in a very interesting form, in the Convention on Certain Questions relating 
to the Conflict of Nationality Laws, of April 12, 1930, as follows:!8 

If there should arise between the High Contracting Parties a dispute 


of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by 


1795 League of Nations Treaty Series, p. 183. 
18 League of Nations Document, C. 351.M.145.1930.V. (Several printer’s errors.occur in 
this text.) See the writer’s comment in this JouRNAL, Vol. 24, p. 462. 
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` diplomacy, it shall be settled in accordanee with any applicable agree- 
ments in force between the parties providing for the settlement of inter- 
national disputes. 

In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in ac- 
cordance with the constitutional procedursa of each of the parties to the 
dispute. In the absence of agreement on the choice of another tribunal, 
the dispute shall be referred to the Permanent Court of International 
Justice, if all the parties to the dispute are parties to the Frotocol of 
the 16th December, 1920, relating to the Statute of that Court, and 
if any of the parties to: the dispute is not a party to the Protocol of the 
16th of December, 1920, the dispute shall be referred to an arbitral 
tribunal constituted in accordance with the Hague Convention of the 
18th October, 1907, for the Pacific Settlement of International Disputes. 

An interesting statistical analysis of the treaties relating to the compe- 
tence of the court has been published covering the treaties entered into be- 
fore 1980. From this analysis, it appears: “Two hundred and thirty-eight 
acts [concerning the jurisdicticn of the court] give rise to 8,402 inter-state 
obligations, binding sixty-six states, ea in addition to the fifty-four 
Members of the League of Nations, Brazil, Costa Rica, the Free City of 
Danzig, Egypt, Ecuador, Hedjaz, Iraq, Iceland, Monaco, Palestine, San 
Marino, and Turkey.” 


THE PROPOSED REVISION OF THE STATUTE” 


On September 14, 1929, a protocol was sigred at Geneva, concerning the 
revision of the Statute of the Permanent Court of Internatioral Justice. 
The protocol provided that it should be ratifed, and that the ratifications. 
should be deposited, “if possible before September 1, 1930,” with the Secré- 
‘tary-General of the League of Nations; and is further provided ‘paragraph 
4) that it should ‘‘enter into force on Septem>er 1, 1930, provided that the 
Council of the League of Nations has satisfied itself that those Members of 
the League of Nations and States mentioned in the Annex to the Covenant. 
which have ratified the Protoccl of December 16, 1920, and whose ratification 
of the present Protocol has not been received by that date, have no objection. 
to the coming into force of the amendments to the Statute of the Court which 
are annexed to the present Protocol.” On May 12, 1930, the Council of 
the League of Naticns took cognizance of this provision and the fact that the 
protocol had been ratified at that time by only eight members of the League 
of Nations, and requested the Secretary-Gereral to ask the members and 
states ‘‘for their opinion as to the entry into force of the Protocol.” Sucha 
communication was sent out by the Secretary-General on June 4, 1930, fol- 
lowed by a further telegraphic communication cn August 20, 1930. When 


18 In 11 Réoue de Droit International et de Législaticn Comparée (8d ser., 1930), p. 272. 
20 See also the writer's study of this subject, published in 9 Foreign Affairs (1930), p. 341. 
2t For the text, see League of Nations Document, C.492.M.156.1929.V. 

2 League of Nations Official Journal, 1930, p. 505. 
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ie question came before the Coina on September 9, 1930, the situation was 
~ as follows: of the: 45' signatories which had ratified the protocol of December 
16, 1920, only. 32. had-ratified the revision protocol of September 14, 1929; 
nine signatories (including the United States) raised no a fo be: 
amendments coming into force; Brazil and Uruguay were “constitutionally 
prevented from agreeing with the coming into force of the amendments with- 
out parliamentary authorization”; the Cuban Government had indicated 
that it had objection to the amendments coming into force.“ In this situa- 
tion it was clearly impossible for the Council to declare that the condition 
had been fulfilled upon which the protocol was to come into force on Septem- 
ber 1, 1930.. The question was debated in the first committee of the As- 
sembly, and as a result of its report the Assembly adopted a resolution, on 
September 25, 1930, expressing ‘‘the hope that the States which have not so 
far ratified the Protocol” of revision “will proceed, as soon as possible,” to do 
so. The Assembly seems to have thus envisaged the possibility that the 
revision protocol may come into force during the new nine-year period; but 
M. Pilotti (Italy), as rapporteur, stated to the Assembly that in the opinion 
“of the first committee the protocol could come into force only when it had 
: been ratified by all the states which have ratified, or may have ratified, the 
* proto: sol of December 16, 192024 If would seem to be a serious question 
: whether this was the wiser course for the Assembly to adopt. Would it not ` 
have been better for the Assembly to recognize quite flatly that the revision 
‘protocol was dead? In the first place, a question may be raised whether ac- 
cording to its terms and purpose the revision protocol is susceptible of being 
` brought into force at a later date: perhaps this depends on the desire of the 
signatories, however. In the second place, it would seem very improbable 
_ that all of the states which have ratified the protocol of December 16, 1920, 
will soon ratify the revision protocol. It now (December 1, 1930) seems 
probable that Cuba may change her position; but experience has shown that it 
is extremely difficult to get as many as 46 ratifications, and a larger number 
may become necessary if more states ratify the protocol of. December 16, 
1920. In the third place, is the revision really necessary? The reasons why 
it was undertaken in 1928 are not clear; the authors of the Assembly resolu- 
tion cf that year did not state them; and President Anzilotti and Judge 
Huber, appearing at. a meeting of the Committee of Jurists in 1929, were 
careful to state that their presence was not to be “regarded as implying that 
we are of the opinion that a revision of the Statute is necessary.” 2 
23 The objections of Cuba were shared by two other states, the Dominican Republic and 
Guatemala. Both of these states are signatories tc the protocol of December 16, 1920, but 
as neither has ratified that instrument, their cbjections did not have to be considered by the 


Council. 

* Journal of the Eleventh Assembly, p. 269. 

25 The provision in paragraph 4 of the protocol is the only reference to its coming into 
force, and the condition- there set has not been fulfilled. 

26 League of Nations Document, C.166.M.66.1929.V., p. 8. 
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On December 1, 1930, the revision protocol had been ratified by 35 of the 


54 signatories, as follows: ae 
Albania Greece 7 X Përda E 
Australia Haiti =. -` Pond 
Austria Hungary _ Portugal 7 
Belgium India . > Rumania 
Canada : Irish Free Státe Salvador ` 
China Japan ` -iam l 
Czechoslovakia Latvia - + South Africa 
Denmark Liberia - _ + Spain | 
Estonia Luxemburg _ < Sweden | 
Finland -> Netherlands Switzerland ` 
Germany New Zealand Yugoslavia 
Great Britain . Norway 


MERITS OF TEE PROPOSED AMENDMENTS 


The annex to the revision protocol of September 14, 1929,” contained 
amendments to twenty of the 64 articles of the Statute of the court, and 
would add a new chapter of four articles on advisory opinions. Some 
_ of the amendments are merely incidental, and a number of them are of slight . 
importance; in the former category, the amendments to Articles 8, 15, and 17, 
should be placed; and the amendments to Articles 14, 26, 27, 29, 31, 35, 38, 
39, 40, and 45 fall in the latter category. The amendment to Article 3 
would suppress the post of deputy-judge, increase the number of judges to 
fifteen, and deprive the Assembly, acting on the proposal of the Council, of 
the power to increase the number of judges. The reason given for this 
change was that the deputy-judges had been frequently called upon, and 

‘fin regard to the work performed” had been placed on a footing of equality - 
witb the judges. The amendment to Article 4 provides for the participation 
in the elections of representatives of states parties to the court protocol but 
not members of the League of Nations, the conditions of the participation 
“in the absence of special agreement” to be “laid down by the Assembly on 
the proposal of the Council.” As a special provision for participation in the- 
elections by representatives of the United States is contained in the protocol 
concerning the adhesion of the United States, of September 14, 1929, this 
amendment would now apply only to Brazil; it might in the future apply to 
other states, notably to Costa Fica which has signed but has not ratified the 
- protocol of December 16, 1929. Certainly this amendment is desirable. 
The amendment to Article 13 fills a lacuna in the Statute, by providing for 
the manner in which a member of the court may resign. Only two judges 
have resigned to date, Judges Moore and Hughes, and in both cases the 
resignations could be accepted by the Council only subject to the concur- 
rence of the Assembly several months later. 


27 League of Nations Document, C.492.M.156.1929.V. 
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The amendment to Article 16 has been much discussed. The original 
text provides that the judges ‘ ‘may not exercise any political or administra- 
tive function,” and any doubt is to be settled by the court. In practice, the 
court has liberally applied this provision28 The amendment would add that 
judges may not “‘engage in any other occupation of a professional nature.” 
M. Politis, as rapporteur on the subject in the Tenth Assembly of the League 
of Nations, said that this amendment was to be “interpreted in the widest 
sense,” and that it would cover “the activities of a manager or director of a 
profit-making company.” ?? From the point of view of the prestige of the 
court, certainly this amendment is desirable; it would prevent a judge from 
leaving a session of the court and returning to his own country to plead 
before its national courts, a practice on which there have been unfavorable 
comments. But the possible effect of'the amendment, if it should be 
brought into force, on the willingness of active men to serve as judges of the 
court, must also be borne in mind; on the hypothesis that the work of the 
court will be sufficient to keep the judges busy, there would seem to be no 
objection to it on this score.*° 

The amendment to Article 23 would provide that the court shall remain ' 
“permanently in session except during the judicial vacations,” and would re- 
quire the judges to “‘hold themselves permanently at the disposal of the Court.” 
This has been popularly interpreted to require that the judges should live at 
or near The Hague. Certainly the experience of the court at its fifteenth 
session in November, 1928, when a bare quorum was present and the illness 
of one member required an adjournment, was a reason for condemning the 
extraordinary session. Perhaps the amendment would obviate the diff- ' 
culties in getting extraordinary sessions; but the necessity for it depends on 
the amount of business to come before the court, and the experience to date 
leaves that problematical. The amendment to Article 25 is in part inci- 
dental; but it also provides for & rotation which seems desirable. The 
amendments to Article 32 are of slight importance, though they would place 
the emoluments of the judges upor. a sounder basis. 

The addition of a new chapter to the Statute, dealing with advisory 
opinions (Articles 65 to 68), is desirable but not very necessary. Certainly 
the original Statute has a lacuna on this subject; but it has been adequately 
filled by the rules of court, the substance of which would be perpetuated by 
the provisions of the protocol of September 14, 1929, concerning the adhesion 
of the United States. The new Articles 65-67 follow quite closely the exist- 
ing rules of court, Articles 72-74. The proposed Article 68 is wholly new, 
however; this would provide that “in the exercise of its advisory functions, 
the Court shall further be guided by the provisions of the Statute which 


28 See Publications of the Court, Series ©, No. 3, p. 177; No. 4, p. 270. 
_ 29 League of Nations Official Journal, Special Supplement No. 75, p. 117. 

30 During its first nine years, the duration of the court’s sessions averaged 143.7 days a 
year. i 
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apply in contentious cases to the extent to which it recognises them ‘to be 
applicable.” Though great stress has been laid on this provision,* it is very 
indefinite, and the reasons advanced for it et the Conference of Signatories 
in 1929 do not clearly indicate its purpose. The article is in accord with a 
settled policy and practice of the court itself, as indicated in the amendment 
to Article 71 of the rules cf court, adopted on September 7, 1927; and if the 
amendment does not come into force there is no reason for anticipating that 
the court will change this practice. 

This review of the amendments which would have been effected by the 
coming into force of the revision protocol seems to indicate that, while some’ 
of the amendments are desirable, the failure of the revision altogether would 
not be a matter for lamentation. -Some of the changes can be realized with- 
out amendment; the Assembly” has ‘already increased the number of the 
judges to fifteen; their salaries have been increased and a liberal pension 
scheme established. The court, itself, has power to revise its rules of court 
in line with some of the amendments. 


THE CUBAN OBJECTIONS TO THE REVISION PROTOCOL 


The reasons given by the Cuban Government for objecting to the protocol 
of revision are certainly not persuasive, however. The first reason advanced 
in the Cuban delegate’s letter of August 16, 1930, is that the provision in 
the protocol of September 14, 1929, as to its entry into force, is “inconsistent, 
both in letter and spirit, with the Covenant of the League of Nations, the 
most general principles of international law. constitutional law and the 
established practice in contractual relations between countries.” It is 
argued that “an absence of objection cannot be accepted as equivalent to 
ratification,” and hence that the revision protocol can only enter into force 
when ratified by all states which have ratified the protocol of December 16, 
1920. It is difficult to see how the Covenant of the League of Nations, to 
which the Cuban letter makes three references, has anything to do with the 
question. It may be true that there is a principle of international law to 
the effect that the text of a multipartite instrument cannot be modified 
without the consent of all parties, though one might adduce some practice 
to the contrary; but it can hardly be maintained that international law pre- 
scribes how that consent is to be manifested.*4 There is surely no principle 

5t Mr. Salmon O. Levinson, in an article entitled “The A B C of the World Court” pub- 
lished in Unity, January 6, 1930, seems to think that Article 68 would be in same sense 
mandatory on the court. His emphasis on “consent o? the parties” seems to be grounded 
on a misconception of the office to be served by advisory opinions. See also, George 
Wharton Pepper, In the Senate (1930), p. 114. 

32 Publications of the Court, Series D, No. 1, addendum. See also John Bassett Moore, 
Some Current Illusions and International Law, p. 115. 

3 League of Nations Document, C.L.194(a).1930.V. l 

34 Tt is therefore somewhat surprising that Mr. Alexander P. Fachiri should describe the 


provision in the protocol as “ʻa revolution in the history of international agreements.” 
11 British Year Book of International Law (19830), p. 98. 
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requirirg that the manifestation of consent to an amendment requires the 
same solemnity as the original acceptance of an instrument. A second 
reason advanced in the Cuban letter “from a practical point of view,” is. 
‘that “ox grounds of general expediency” the amendments proposed are not 
justifiec. It is argued that it is not necessary for the court’s sessions to 

continue “throughout the whole winter”; that, the existing provisions as to 
—incompetibility are adequate; and that it would create a “privilege in favor 
of a par-icular continent” to require the judges to live at or near The Hague. 
While thess are matters of judgment, this part of the Cuban letter seems to 
stress very strongly the convenience of the judges. A third reason advanced 
is that there is no necessity for increasing the judges’ salaries, especially at 
a time cf economic crisis.. But it is to be noted that the Cuban represen- 
tatives cid not oppose the increase which was actually made by the Eleventh 
Assembty, though this increase was smaller than that which would have | 
resulted from the revision. i 


DEFECT IN THE STATUTE REVEALED 


The sttempt at revision has yielded one good result, however. It has 
called artention to a very obvious defect in the Statute, in that it fails to 
provide jor its own amendment. Both the Covenant of the League of Na- 
tions (A-ticle 26) and the Constitution of the International Labor Organiza- 
tion (Arzicle 422 of Part XIII of the Treaty of Versailles) provide for their 
amendmen; by something less than unanimous action. In contrast, the 
Statute >f the court can be amended only by unanimous action. It is un- 
fortunata that this matter was not considered by the committee which drew 
up the amendments to the Statute in 1929; but the fact is possibly explicable 
because the proposal for adhesion by the United States sets as a condition 
and reservation that the Statute “shall not be amended without the consent 
of the United States.” However, this reservation would not prevent a con- 
sideraticn at some future time of the necessity of amending the Statute so 
as to provide that later amendments may be adopted without unanimous 
action, end if such an amendment were later consented to by the United 
States, its reservation would disappear. 


ORGANIZATION OF THE COURT 


Following the failure of the revision protocol to come into force on Sep- 
tember E 1930, the Council of the League of Nations set up a committee con- 
sisting cf M. Basdevant (France), M. Gaus (Germany) and M. Pilotti 
(Italy), so “examine the situation with a view to enabling the Council to 
put conc*ete proposals before the Assembly if this should be found desirable.” 
This committee made a report on the following day,” and its recommenda- 
tions were adopted by the Council on September 12, 1930, in three resolu- 
tions, prepcsing to the Assembly (1) that the number of judges be increased 

35 League of Nations Document, C.510.1930.V. 
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to fifteen; (2) that = new scale of salaries be adopted; and (3) that a new 
scheme of pensions be adopted.** The proposals were debated in ‘the first 
.committee of the Assembly, and adopted by the Assembly on September 25, 
1930, as follows: (1) the number of- judges was increased to fifteen; (2) the- 
salaries and allowances of the members of the court were fixed on a new stale, 
“as from January 1, 1931, until the Assembly’s resolution of September 14, 
1929 [which depends on the coming into force of the revision protocol of 
September 14, 1929] concerning the salaries and allowances of the members 
of the Court, becomes applicable” ; (8) a new system of pensions was adopted. | 
The Assembly also adopted a resolution expressing ‘‘the hope that the Court 
will give consideration to the possibility of regulating, pending the coming 
into force of the Prctocol of September 14, 1929, concerning the revision of 
the Statute of the Court, the questions of the sessions of the Court and the 
attendance of judges, on the basis of Article 3C ‘of the Statute as annexed to 
the Protocol of December 16, 1920.” 37 
The increase of the number of judges to fifzeen must be attributed to a 

desire to pave the way for the coming into force of the protocol of revision 
of September 14, 1929. The work of the court during the past two years, 
and the immediate prospect for the future, would hardly seem to call for 
‘the increase. The new deputy-judges will probably be seldom, if ever, 
` called upon, now that. the number of judges is fifteen instead of eleven; and if 
the protocol of revision should come into force during the coming nine years, 
it would seem thas their posts will disapp2ar altogether.** M. Pilotti 
(Italy), as rapporteur, told the Assembly that the deputy-judges “ would not 
be called upon to fulfill their duties in the event of thé new Protocol coming 
into force.’’ 9 


RESIGNATION OF JUDGE HUGHES AND ELECTION OF HIS SUCCESSOR 


On February 14, 1930, shortly after his appointment as Chief Justice of 
the Supreme Court of the United States, Char.es Evans Hughes addressed a 
telegram to the Secretary-General of the League of Nations, stating that he 
resigned “with much regret,” the “resignation to take effect immediately, ” 
and that a similar message was sent to Presidant Anzilotti.“° . The resigna- 
tion came before the Council on May 12, 1930, and was accepted by the 
Council ‘ ‘subject to the. concurrence of the Assembly” ;4 but the Assembly 


% League of Nations Document, ©. 60th Session, P.V.3(1). 

87 League of Nations Official Journal, Special Supplement, No. 83, p. 10. 

38 It can hardly be argued that since the deputy-judges were elected for a period ofnine 
years, they would have just ground to complain if their offices were abolished during that 
period; the League of Nations Administrative Tribunal is not open for this purpose. 

_ 3 Journal of the Eleventh Assembly, p. 270. 

40 League of Nations Document, A.7.19380.V. The procedure of resignation followed by 
Judge Hughes differed from that adopted by Judge Mocre in 1928. See this JOURNAL, Vol. 
23, p. 23. 

4t League of Nations Official Journal, 1930, p. 499. 
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does noi appear to have considered the question, apart from its proceeding 
on September 17, 1930, to the election of a suécessor to Judge Hughes. On 
May 12, 1930, the Council decided that a special election should be held to 
fill the vacancy caused by Judge Hughes’ resignation, and the Secretary- 
General despatched the invitations to national groups to make special. 
nominations for such an election. The list circulated to the Assembly, 
dated September 8, 1930, contained the names of sixteen candidates. Eleven 
of the candidates were citizens of the United States, two of whom, Messrs. 
Elihu Root and John H. Wigmore, ceclined to be considered by the electors. 
The election was held by the Assembly and the Council of the League of 
Nations, on September 17,1930. Fifty-one votes were cast in the Assembly, 
of whick. thirty were for Mr. Frank B. Kellogg, who also received a majority 
vote in the Council and was, therefore, declared to be elected.” 


THE SECOND GENERAL ELECTION OF MEMBERS OF THE COURT 


The judges and deputy-judges elested in 1921 were elected to serve 
for a period of nine years. It was determined by action of the court 
itself that “the term of office of’ judges and deputy-judges shall com-. 
mence on January Ist of the year following their election.” ® On March 
21, 1980, the Secretary-General of the League of Nations invited the 
national groups mentioned in Article 4 of the Statute, to make nomi- 
nations for a second general election. Of the 43 groups in the Permanent 
Court of Arbitration, forty sent in their nominations; the groups of 
Mexico and Turkey were not entitled to nominate, and that of Argentina 
failed to do so. Nominations were also made by groups set up by the 
following nine members of the League of Nations not represented in 
the Permanent Court of Arbitration: Albania, Australia, Austria, Estonia, 
Honduras, India, Irish Free State, Latvia and Luxemburg. The result 
was a list of sixty candidates, published on September 8, 1930,“ and two 
candidazes were afterwards nominated.“ Three of the nominees, including 
Judges Huber and Pesséa, declined to be considered as candidates. 

The Assembly and the Council procéeded to the election on September 
25, 1930, and completed it on the same day.*® Fourteen candidates received 
a majority vote in the Assembly on the first ballot; a fifteenth candidate, 
Mr. Urrutia (Colombia) received a majority vote in the Assembly on the 
fifth ballot. Comparison was then made with the list for which the Council 
had voted by a majority, and the fourteen candidates who received a 


£ Mr. Kellogg’s acceptance was announced to the Assembly on September 20,.1930. 

43 Article 1 of the Rules of Court. 

44 League of Nations Document, A.31.1930.Y. 

4 Idem, A.31(a).1930.V., dated Sept. 9, 1930. These nominations were received after the 
list had been closed on Sept. 8, 1930. 

46 See Manley O. Hudson, “The Election of Members of the Permanent Court of Inter- 
national Justice,” this JOURNAL, Vol. 24, p. 7138. 


è THE NINTH YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 23 


majority vote on the first ballot in the Assemblv were declared to be elected. 
The Assembly then resumed its balloting, and on the tenth ballot M. Ake 
Hammarskjöld (Sweden) received a majority rote; meanwhile, the Council 
had given a majority vote for M. Urrutia, who was then elected after an 
‘eleventh ballot in the Assembly. The electicn of the four deputy-judges 
required six ballots in the Assembly.“ All of the successful candidates 
promptly accepted, and the new court will therefore consist of the following 
members: as judges, Mineitciro Adatci (Japan), Rafael Altamira (Spain), 
Dionizo Anzilotti (Italy), Antonio $. de Bustamante (Cuba), W. J. M. 
van Eysinga (Netherlands), Henri Fromageot (France), Gustavo Guerrero 
(Salvador), Sir Cecil Hurst (Great Britain), Eolin Jacquemyns (Belgium), 
Frank B. Kellogg (United States), Demetre N2gulesco (Roumania), Michel 
Rostworowski (Poland), Walther Schticking (Germany), Francisco José 
Urrutia (Colombia), Wang Chung-Hui (China); as deputy-judges, Rafael 
Waldemar Erich (Finland), José C. da Matta (Portugal), Mileta Novako- 
vitch (Yugoslavia), Josef Redlich (Austria). Under the rules of court (Art. 
27), the new court wi meet for organization an January 15, 1931. 7 


te. is Pe 
‘THE PROPOSAL OF FINLAND 


The proposal of the Government of Finland to confer on the court jurisdic- 
tion as a court of review in respect of arbitral tribunals established by states, 
which was the subject of a resolution of the Tenth Assembly of the League of 
Nations on September 25, 1929, came before the Council of the League of 
Nations on January 14, 1930, and was referred for consideration to a com- 
mittee which consisted of M. Besdevant (France), M. Erich (Finland), M 
Gaus (Germany), M. Pilotti Gtaly) and M. Rundstein (Poland). The 
committee met at Geneva, May 19-22, 1930, and drew up a report outlining 
three alternative procedures which might be followed:* (1) a recommenda- 
tion in favor of the insertion in arbitration treaties of provisions, of which a 
model is set out; (2) an invitation to states to sign a protocol, of which a 
draft is set out, which would give the court urisdiction to annul arbitral 
awards which are vitiated because the tribunel lacked or exceeded jurisdic- 
tion or followed an improper procedure; (3) a resolution declaring it to be the 
duty of a state, contesting an award, to propose the submission of the ques- 
tion to the court in accordance with certain provisions set out. The course 
taken by this committee would seem to indicste that its members attached 
no great importance to the Finnish proposal. The report came before the 
Eleventh Assembly of the League of Nations on October 3, 1930, but con- 
sideration of it was postponed until 1931.50 l 


47 The record of the election is given in ie Journal of the Eleventh Assembly, pp. 271- 
274, 48 See this JCURNAL, Vol. 24, p. 42. 

t League of Nations Document, C.338..138.1930.V. 

50 League of Nations Official Journal, Special Supplement No. 83, p. 12. 
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` REVIEW OF THE FIRST NINE YEARS OF THE COURT" . 


The completion of the first nine-year period fer which the members of the 
court were elected in 1921, affords occasion for a brief review of the experi- 
ence gained, and for an appraisal of its present position in international affairs. 

Of the eleven judges elected in 1921, only seven served out the term. 
The death of Judge Barbosa in 1923 created a vacancy which Judge Pesséa 
was elected to fill on September 10, 1923; the death of Judge Weiss in 1928 
and of Lord Finlay in 1929 created two vacancies which Judge Fromageot 
and Sir Cecil Hurst were elected to fill on September 19, 1929. The resigna- 
tion of Judge Moore on April 11, 1828, created a vacancy which Judge 
Hughes was elected to fill. on September 8, 1928; and on the resignation of 
Judge Hughes on February 14, 1930, Judge Kellogg was elected on Septem- 
ber 17, 1930, to serve the remainder of the term. During this period, the 
court has held twenty sessions; the first session was preliminary, devoted to 
organization and to the preparation of the rules of court; nine sessions were 
ordinary, and ten extraordinary sessions were held. Only two judges, 
Anzilotti and Loder, attended every session of the court, though Judge 
Weiss attended a part of every session until his death. Two judges, 
Altamira and Huber, attended every session save one, and Lord Finlay 
attended every session save one urtil his death. Judge Barbosa was not 
present at any session of the court. During 1922, the court was in session 
for 113 days; during 1923, for 149 days: during 1924, for 81 days;® during 
1925, for 185 days; during 1926, for 160 days; during 1927, for 185 days; 
during 1928, for 182 days; during 1929, for 121 days; during 1930, for 118 
days. The average annual duration of the sessions, for the period of nine 
years, was 143.7 days. 

The rules of court adopted under Article 30 of she Statute, were first pro- 
mulgated on March 24, 1922, and revised rules were substituted for them 
on July 31.1926. One amendment has been made in these revised rules, on 
September 7, 1927. The court has given sixteen judgments during these 
nine years and eighteen advisory opinions. It has also handed down numer- 
ous orders in cases before it, in addition to the orders given by the President. 
Each of the advisory opinions relates to a separate matter. One request for 
an advisory opinion was withdrawn, after it was submitted to the court. In 
the cases before the court during these nine years, the following states have 
been parties as indicated: 


Belgium, once . Czechoslovakia, once 
Brazil, once Denmark, once 
Bulgaria, twice France, six times 
China, once Germany, eight times 


51 See the writer’s articles on each year of the court, in this Journat, Vol. 17, p. 15; Vol. 
18, p. 1; Vol. 19, p. 48; Vol. 20, p. 1; Vol. 21, p. 26; Vol. 22, p. 1; Vol. 23, p. 1; Vol. 24, p. 20. 

62 The numbering of the sessions does not include the preliminary session of 1922; therefore, 
the “nineteenth” session was the last held in 1930. 

56 Not including the session of the Chamber for Summary Procedure. 
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Great Britain, five times Sweden, once 
Greece, five times _ Savitzerland, once 
Italy, once l Turkey, once - 
Japan, once , Yugoslavia, once’ 


Poland, eight times 


In connection with the court’s consideration of advisory opinions, the follow- 
ing states have been represented before the court as indicated: 


Albania, one time - International Labor Organiza- 
Bulgaria, one time , : tion, five times .- 
Czechoslovakia, one time Tialy, one time 
Danzig, three times Netherlands, onetime 
Finland, one time ' Foland, six times 
France, two times i Eoumania, one time 
Germany, two times Turkey, three times i 
Great Britain, three times Yugoslavia, one time 


Greece, three times 


In nine years, the Chamber for Summary Procedure has held but two 
meetings; on September 12, 1924, it handed dcwn Judgment No. 3; and on 
March 26, 1925, it handed down Judgment No. 4, interpreting Judgment 
No. 3. No meeting has been held of the Chamber for Labor Cases, nor of 
the Chamber for Communications and Transit Cases, and no use has been 
made of the Assessors provided for in Articles 26 and 27 of the Statute; in- 
deed, the value of these two chambers is yet io be proved. In only one 
instance has the court ealled in outside assistance for enquiry or expert 
opinion, under Article 50 of the Statute. 

The 75 or more volumes of the publications of the court leave little to be 
desired: Series A contains the judgments in’ English and French; Series B, 
the advisory opinions in English and French; Series C, acts and documents 
relating to the judgments and advisory opinicns; Series D, acts and docu- 
ments relating to the organization of the court; Series E, annual reports 
which are replete with information; and Series F, general indexes. Though 
the plan for them had to be cut cut of whole cloth, it was so admirably con- 
ceived that few. changes have been made since it was inaugurated. - It seems 
safe to say that no public institution in the world is better documented, and 
the writer knows of no court of which the information available to the pro- 
fession is more complete.’ This is an advantage which has come to the court 
from having throughout this critical pe os of its history a registrar who has 
a genius for the task. 

The usefulness of the court extends beyond its actual jurisprudence. The 
fact of its existence has influenced many international negotiations, and pro- 
visions relating to the court, directly or indirect_y, are to be found in not less 
than 300 treaties or conventions concluded during this period. It stands 
today ay embedded in the world’s treaty law. 

54 The number is probably arger. 
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VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 
: DURING THE WORLD WAR 


By JAMES WILFORD GARNER 
Professor of Political Science, University of Ilinois 


The above is the title of an article by Mr. E. G. Trimble in the January 
(1930) issue of this JOURNAL, which contains a rather severe indictment of 
the Allied Powers, and particularly of Great Britain, for having violated 
during the World War various well-settled rules of international law regard- 
ing the conduct of maritime warfare. I do not deny at all that there were 
violations of certain rules and practices which had come to be generally, if not 
universally, recognized as a part of the customary law of nations—violations 
not only by the Allied Powers, but on an even larger scale by their opponents, 
which latter, however, the author passes over in silence. But, in my opin- 
ion, his charges in some cases are not well founded either upon principles of 
international law, reason or the logic of the actual conditions under which 
the rules had to be applied. In presenting here a different view of the case, 
my object is not so much to defend the Allied Powers against the charges 
contained in Mr. Trimble’s indictment ss to reaffirm and maintain views 
which I expressed during the war regarding certain rights of belligerents in 
naval warfare, especially under the peculiar conditions which prevailed dur- 
ing that war-——rights the exercise of which I believe was justified in principle 
by those conditions, whatever may have been the opinion of statesmen and 
prize judges a century ago, and wkick would have been claimed and exer- 
cised by Germany had the geographical situation as between her and Great 
Britain been reversed. 


REJECTION OF THE DECLARATION OF LONDON 


Mr. Trimble introduces his case against the Allies with what is apparently 
intended as a reproach for their refusal to accept in toto, at the outset, the 
Declaration of London and for having subsequently abandoned it alto- 
gether. This Declaration, he says, was drawn up by an international con- 
ference called by Great Britain; it was signed by all the Powers there repre- 
sented; and the rules which it embodied were, according to its own terms, 
merely declaratory of the generally recognized existing principles of cus- 
tomary international law. 

An examination of the Declaration in the light of the general practice will 
show, however, that a good many of its rules, the assertion in the preamble to 
the contrary notwithstanding, were not in accord with the traditional view 
and practice of some of the important maritime Powers, and to this extent 
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they were innovations. According to the view of the Judicial Committee of 
the Privy Council, the Declaration was “a provisional agreement embodying 
certain somewhat sweeping changes in internationallaw.”! Both it and the 
president of the British Prize Court, not without reason it is believed, 
regarded Article 35 of the Declaration, whieh recognized the doctrine of 
continuous voyage in the case of absolute contraband but denied it in the 
case of conditional contraband, as an innovation upon the existing customary 
law and practice? The fact is, five of the leading maritime Powers had, 
prior to the World War, applied the doctrin of continuous voyage to ike 
carriage of contraband, but none of them hac. made the distinction between 
absolute and conditional contraband which was made by the Declaration of 
London. All the Allied Powers represented at the London Conference, as 
well as the ‘United States, favored the appLeation of the doctrine of con- 
tinuous voyage to the carriage of conditional as well as absolute contraband. 
It hardly seems correct therefore to say that Article 35 was merely declara- 
tory of a “preéxisting rule of international _aw.? The illogical distinction 
which Article 34 makes in regard to persons and places to whom and to, 
which conditional contraband is destined cr consigned, the presumptions 
which are set up by it relative to destinatior, and the attempt made by this 
and other articles to distribute the burden of proof between captors and 
shippers, were largely inventions of the London Conference and not declara- 
tions of preéxisting rules. The same thing may be said of Articles 17, 40, 
44, 47, 49, 56 and 57. All of these articles represented compromises and 
reciprocal concessions made by one Power or another from its traditional 
view or practice. The concessions made by Great Britain from her practice 
were more numerous than those of any othar signatory. 

By the year 1914 when the war broke out, it had become a matter of very 
serious doubt whether the British navy, handicapped by the proposed re- 
strictions which the Declaration of London imposed upon it, restrictions 
which constituted innovations upon international maritime law as it had 
been understood and practiced by Great Britain, would be sufficient to 
‘overcome Germany. Among other things, the Declaration undertook to 
draw up fixed lists of absolute and conditicnal contraband and a “free list” 
upon which were placed such articles as raw cotton, rubber, iron ores, resin 
and copper, most or all of which were essential commodities for the manu- 
facture of arms, munitions or explosives ard were extensively used for these 
purposes during the war. If Great Britain and France had ratified and ob- 
served the Declaration of London, the German Government would not have 
been under the nécessity of despoiling German housewives of their kitchen 


1 The Louisiana, V Lloyd’s Prize Cases, 248. 

2 The Louisiana, ibid.; and the Kim, III Lloyd’s Cases, 167. 

3 Compare Vandenbosch, Neutrality of the Netherlands during the World War, p. 247. 

4 The concessions and possible gains are listed by Bentwich, The Declaration of London, 
pp. 39-40. 
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utensils or the churches of their belis, nor would German sympathizers and 
traders in neutral countries needed to have resorted to all the ingenious 
methods of smuggling which they employed to get these commodities into 
Germany. In that case, the world’s supply would have been open to her 
and not an ounce of it would have been liable to seizure as contraband by the 
British or French navies. It is not hard to understand why, under these 
circumstances, Germany was quite willing to ratify a convention which 
would have made this possible. On the othér hand, it is difficult to see why 
her oppcnents should be reproached for their unwillingness to accept it. 
Yet the Secretary of State of the United States pressed upon the British 
Government the acceptance of the Declaration with an insistence and in a 
communication which as originally drafted, the British Ambassador at 
Washington is said to have declared, would have been almost tantamount to 
a declaration of war.’ 


ADMISSION BY THE PRIZE COURT OF EXTRINSIC EVIDENCE 


Mr. Trimble next proceeds to discuss the violations of the rights of the 
United States and of other neutrals by Great Britain, taking as his starting 
point an cpinion expressed by Jefferson in 1793 to the effect that neutrals are 
subject to no restrictions in respect to their right to trade with belligerents in 
” time of war except in ‘instruments merely of war” and with ports lawfully 
blockaded. He admits that since Jefferson’s day neutrals may be said to 
have “submitted to one other restriction on their freedom,” namely that 
which is imposed on trade in absolute contraband by the introduction of the 
doctrine af continuous voyage. In Jefferson’s. day, he says, there were 
‘definite rules in the way of court procedure by which cases of carriage of 
contraband goods were tried,” rules which the British prize courts departed 
from during the World War in order to obtain the condemnation of ships and 
goods of neutrals which under the old rules would have been pronounced 
innocent. One of the old rules, he says, was that no evidence should be 
admitted by the prize courts except that which comes from the ship’s papers 
and the exemination of the officers and crew. In this connection, he quotes 
the 18th century aphorism of Sir James Marriott that a ship could only be 
condemned ‘‘out of her own mouth.” This arcient, and as Mr. Trimble 
appears to believe, just, rule was changed by an amendment to the British 
prize court rules in 1914 which permitted the court in its discretion to admit 
extrinsic evidence, oral or documentary, such as cable messages, radio dis- 
patches, letters and the like which might be material to the issue® ‘ 


5 See Col. House’s letter of Oct. 3, 1914, to Ambassador Page at London, relating his conver- 
sations with Fresident Wilson and the British Ambassador (Hendrick, Life and Letters of 
W. H. Page, Vel. I, pp. 378-379; also Seymour, Intimate Papers of Colonel House, Vol. I, _ 
p. 307). See also Ambassador Page’s protest to President Wilson, Oct. 21, 1914 (Life and 
Letters of W. H. Page, Vol. ITI, p. 181), and his threat to resign sent to Col. House on the 
following day “idid., Vol. I, p. 380). 

6 Prize Cours Rules (1914) Order, XV (e). 
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Looking at the matter from a common sense point of view, it is hard to see 
wherein lies the injustice of the new rule of procedure, if it is fairly applied by 
the judge, because it enables material facts to b2 brought out which may be 
essential to the administration of justice. In the 18th century the restriction 
of the evidence to the ship’s papers and the standing interrogatories was 
reasonable enough, because there was rarely any other evidence which would 
throw light on the case. The members of the crew in those days usually 
knew the character of the cargo and its real destination. Moreover, the 
ship’s papers were nearly always conclusive as to the destination of both the 
vessel and the cargo. Under those circumstances, justice could be done by 
limiting the evidence to that which was obtainable from the ship. This 
situation has-wholly changed. In many cases which came before the prize 
courts during the late war, the evidence derivec from the ship’s papers and 
the testimony of the crew proved nothing as to the real destination of the 
cargo and revealed nothing as to the shams snd devices through which 
contraband smugglers were endeavoring to circu-nvent the restrictions upon 
contraband traffic, whereas there was often aburdant evidence in the ferm of 
letters, cablegrams, and radio dispatches which threw light on the intention 
of the parties and the character of the transactions which were under 
examination. Prize courts have always gone on the theory that they may 
take notice of well-known facts which are a matter of public notoriety or 
which come to light in other cases. This is the view of both the British and 
German prize courts.’ 

It may be observed also that it has always been a rule of British and 
American prize courts that while at the first hearing the court is restricted to 
receiving evidence from the ship’s papers and th2 standing interrogatories, it 
is permissible for the court in its discretion to crder “further proof” where 
the evidence obtained from the ship is doubtful or inconclusive.’ Dana, in 
his notes to Wheaton, states that ‘‘further proo!”’ means “proof beyond the 
vessel, cargo, papers and persons on board.” In practice “further proof n 
was seldom ordered by the court in earlier wars for the reason that there was 
rarely any evidence to be found which was not obtainable from the ship’s 
papers and the depositions of the master and the crew. All the prize courts 
during the World War, in fact, proceeded in accordance with the view that 
the admission of extrinsic evidence is a legitimate feature of prize procedure." 


7 The Franciska (1855), 2 Eng. P. C. 346, 394; the Berlin (1914), II Lloyd's Prize Cases, 
43; the Kim (No. 3), 10 ibid., 195; and the Davenger, I a i der Oberprisen ge- 
richis in Berlin, 232. , 

8 See the cases cited i in my Prize Law during the World War, p. 118, n. 1, and Hyde, 
International Law, Vol. IT, p. 814, n. 2. 

° P. 481. See also to the same effect Phillimore, Interngtional Law, Vol. ITI, pp. 721-722, 
who cites as authority for his statement Lord Stowell in the Romeo, 6 C. Rob. 357. 

19 See the cases cited by Verzijl, Droit des Prises de æ Grande Guerre, sec. 449. Mr. 
Trimble cites Cohen, The Declaration of London, pp. 10£, 169, in support of his view that 
the admission of extrinsic evidence is not permissible. C=hen, in fact, following Renault’s 
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The only jurist of repute whom Mr. Trimble cites in support of the old 
procedure is Thomas Baty, who attacks the new rule of admitting extrinsic 
evidence as one which enables captors to “get up a case” against claimants, 
which introduces common law rules into prize procedure, tends to assimilate 
a prize hearing to a common law trial, destroys the simplicity of the trial, 
and expcses claimants to additional delay and expense, to say nothing of 
making it easier for the captor to obtain a condemnation. Baty himself 
quotes the memorandum of Murray, Lee and others, written in 1753, more 
‘than a century and a half ago, as authority for the view that a prize court is 
restricted to the evidence coming from the ship, and in the absence of suff- 
cient evidence from this source to condemn the vessel or goods, they must be 
released. 

The function of a prize court, it is submitted, like that of other courts, is to 
administer justice, and changes of procedure which will better enable the 
court to get at the essential facts, is not necessarily to be condemned merely 
because it may destroy the simplicity of the trial, prolong its duration, add to 
the expense of litigants and increase the chances of an unfavorable decision 
against one of the parties. In fact, Sir William Scott in his day denied that 
the old practice was binding upon the prize court under all circumstances. 
He declared that a prize judge was not obliged “to shut his eyes to what is 
generally happening in the world,” but was free ‘‘to take cognizance of well- 
known facts coming to light.” ¥ Tne authors of the Murray-Lee memo-: 
randum likewise recognized exceptions to the old rule when they admitted 
that, if it appeared from the aforesaid evidence (7.¢., evidence coming from 
the ship) that there was still doukt, the court might order “further proof.” 

‘It is also well to emphasize that Scott was seldom called upon to deal with 
cases involving complicated questions of continuous voyage, and never with 
such vas} and ingenious methods of smuggling as were common. during the 
late war. Evidence in the form of cablegrams and radio dispatches was, of 
course, unknown in hisday. During the late war a large proportion of the 
cases with which the British and French prize courts had to deal, involved 
consignments to neutral ports in close proximity to enemy ports which were 
connected with the interior of the enemy country by extensive railway com- 
munications. ‘The cargoes were billed ‘‘to order” or to dummy consignees in 
adjacent neutral ports, and the nature of the transactions involved was sel- 
dom revealed by the ship’s papers nor was it known to the officers and crew 


report on the Declaraticn of London states thet the rule laid down in Articles 32 and 35 
relative to the conclusiveness of the ship’s papers, must not be ‘‘too literally interpreted for 
that woulc make frauds easy.” ‘‘To resume,” he concludes, “the ship’s papers are proof 
unless facts show their evidence to be false.” Compare also, to the same effect, Bentwich, 
op. cit., p. 65, : 

X See his article “Neglected Fundamentals of Prize Law,” 30 Yale Law Journal, 38 ff., 
and Baty and Morgan, War, Its Conduct ard Legal Results, pp. 363 f. 

12 The Rosalie and Betty (1800), 2 C. Rob. 348. 
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of the vessel.“ There is no reason to suppose that if Scott had been the 


President of the British Prize Court during the late War, he would have closed - 


-his eyés to facts so notorious, and refused to admit material extrinsic evi- 
dence in proof of them; or that. the Supreme Court of the United States 
would have done 80 in similar circumstances. 


~ i 


SHIFTING OF THE BURDEN OF PROOF FROM CAPTOR TO CLAIMANT 


Mr. Trimble, following Mr. Baty, reproaches the Allied Governments, 
and especially that of Great Britain, for having changed the old rule of prize 
procedure which, they maintain, put the burden of proof on the captor and 
substituted a new rule which shifted it to the shoulders of the claimant. 
It is quite true that, according to the old legal theory, the burden of proof 
generally rested on the captor, but, as Sir Edward Grey, said in his note of 
February 10, 1915, to the American Government, it has “in practice nearly 
always been otherwise, and any student of the prize court decisions of the 

_past or even of modern wars will find that goods seldom escape condemnation 
unless their owner was in a position to prove that their destination was inno- 
cent.” 14 This view seems to be borne out by the opinions of the text 
writers and prize judges. “The onus probandi,” said Phillimore, 15 “f gener- 
ally rests upon the claimants,” ‘and e as authority he cited the opinion | of Sir 


we et 


William Scott in the Rosalie and d: Betty. 16 “The claimant, ” said Dana,” 


ytas tai ee eee 


“must: make a5 A SWOrN 1 statement of f the ‘specific facts he intends to prove :., 


tems Te amt 


thé 6: onus is upon him to. establish a right to restitution.” This js also the 
view of the Supreme Court of the United States, which at an early date de- 
` clared that “the onus probandi ofa neutral interest rests on the claimant,” 18 
and that “in 1 proceedings : against : a ship 2 and cargo as prize o of war the burden 
of pro proving 3 ving neutral ownership is on the claimant. 37 10 More recently it has 
` Peen held that in cases involving transfers of € enemy vessels to a neutral flag, . ” 
the. burden of proving the legality. of the transfer is on the neutral claimant. 
_ _. Among contemporary text-writers who maintain that in practice the bur- 

den of proof is generally on the claimant, megy be mentioned. Verzijl, who 


says that “in principle it is incumbent upon she captor state to prove the 


hostile destination of goods seized as contrabaxd; however, this fundamental - 


rule of procedure in the matter of maritime prizes has never been rigorously 
applied... . More often prize judges have made use of presumptions which 
tended to put the burden of proving an innocent destination on the owner. 1? 21 

18 See as to this, Roscoe, ‘ ‘Prize Court Procedure,” Brit. Yr. Book of International Law, 


1921-22, p. 93; Sir Erle Richards, The British Prize Courts in the War, ibid., 1920-21, p. 24; 
also Roscoe, History of the English Prize Court, p. 77; and Colombos, Teentise on the aw 


of Prize, p. 317. ; i4 This JouRNAL, Spl. Supp., Vol. 9 ete) p. 78. 
16 International Law, Vol. IH, p 716. - 16 2 ©.. Rob. 348. 
7 Note to Wheaton, pp. 482—483. - 18 The Amiable Isabella, 6 Wheat. L. 


19 The Jenny, 5 Wall. 183. 
2 The Benito Eslenger, 176 U. S. 568, ‘and the Carlos F. Roses, a U. 8. 655. . 
a Op. cit., p. T76. e l S a 
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The captor, says Fauchille, enjoys the réle of defendant; that of plaintiff 
is impcsed on the persons interested in the ship and cargo; the captor does 
not have to prove the legality or regularity of the capture; they are pre- 
sumed: it is for the claimants to prove their innocence.” De Boeck, while 
criticizing this procedure, admits that it is the rule generally followed.” 


- Colombos even asserts that the doctrine which puts the burden of proof on 


. the claimant is “an old principle and was especially referred to by Lord 
i Stowell in the Walsingham Packet” (2 C. Rob. 87). Sir Samuel Evans 


was noz, therefore, announcing a new principle when he said in the Zamora % 
“ Prize courts have always acted upon the principle that the capture is law- 


: ful, until claimants establish the contrary. AH that it is necessary for cap- 


a 


tors to allege in prize proceedings is that the capture was made, and that 
the preperty captured is claimed as prize; thereupon claimants must es- 
tablish their claim to release.” German prize procedure is the same. The 
legality as well as the regularity of a capture is presumed, and it is for the 
claimants to prove illegality or irregularity.” 


DISEEGARD OF THE CONTRABAND PROVISIONS OF THE DECLARATION OF 
LONDON 


The whole policy of the Allies in respect to the treatment of contraband is 
severel” criticized by Mr. Trimble. The nations, he says, ‘‘agreed in the 
Londor. Declaration upon classified lists of goods that could be treated as 
absolute and as ‘conditional’ contraband,” and also upon a “free list” of 
articles which could never be treated as either absolute or conditional contra- 
band. The Declaration also, he says, ‘strictly forbade” the application of 
the doctrine of continuous voyage to the transportation of conditional con- 
traband, except where a belligerent had no sea coast.. Both of these pro- 
visions the Allies violated. Apparently he assumes that the proposals of the 
Londor Conference, even though they were not ratified by any of the Allied 
Governments, represented an “agreement” among the nations and were 
therefore binding upon them. This assumption could be maintained only in 
case tha rules of the Declaration were merely declaratory of the existing 
customary law of nations, in which case they would be binding independently 
of the status of the convention which declared them. It is, of course, true 
that ths distinction between the three classes of goods was an old principle 


2 Drot. Int. Pub., t. I, p. 584. 

2 De le propriélé privée ennemie sous pavillon Ennemi, pp. 381, 386. 

4 Op. cìi, p. 319. 

2 IV Lloyd's Cases, 1. See also his pronouncements to the same effect in the Antares 
(II, ibid.. 219) and in the Roland (II, ibid., 253), and the decisions of the Judicial Committee 
in the case of the United States No. 4 and the Louisiana, where it was said that the burden is 
on the neutral trader to show that there was no reasonable suspicion justifying the seizure. 
See also ~0 the same effect the observations of Lord Sterndale in the Prins der Nederlanden. 

x Ullmann, Völkerrecht, p. 586; Wehberg, Handbuch des Vélkerrechts, pp. 341 ff.; Verzijl, 
op. cit., p. 173; and De Boeck, op. cit., p. E91. 
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of customary international law. But this assuredly cannot be said of the 
particular classification adopted: by the London Conference. That classifi- 
cation was an invention of the Second Hague Canference and was adopted in 
the main by the London Conference. In putting on the free list such articles 
as metallic ores, raw cotton, wool, hemp, hides, rubber, resin, | tungsten, 
vanadium, oil seed, and copper, and leaving off of both contraband lists such 
articles as petroleum, glycerine and zine, all af which were susceptible of 
military use, ; and some of which were in fact extensively used for military 
purposes during the World War, the action of the conference verged upon 
absurdity. Secretary Bryan, in his letter of January 20, 1915, to Senator 
Stone in regard to complaints against the “partiality” of ths United States 
toward the Allies, referred to the “absolute necessity” of certain of those 
articles, such as pe olein: wool and rubber in the use of submarines, aëro- 
planes and motor traffic which play so large a part in war today. For this 
reason, he said, the United States ‘‘had not reacned the conclusion that they 
were improperly included in a list of contraband.”?’ In fact, a large pro- 
portion of the-articles on the London free list were contraband, and all the 
belligerents treated them as such, as they had an undoubted right todo. To 
have adopted such a list and then clinched it with a statement that no article 
on it could ever be treated as contraband, wou.d have been to invite disre- 
gard of the Declaration. No list of contraband or non-contraband articles ' 
can be drawn up today which, given the enormous progress of inventive . 
science and the rapidly changing instrumentalities of warfare, can stand the ` 
test of logic and reason more than afew months. The idea of contraband, 
as Heffter observed, is a complex idea which var 2s according to the time and : 
circumstance and which it is difficult to determine in an absolute and fixed: | 
manner,”® 


ABOLITION OF THE DISTINCTION BETWEEN ABZOLUTE AND CONDITIONAL 
CONTRABAND 


More defensible is the criticism that the Allies put on their lists of absolute 
contraband articles which were only conditional zontraband in fact, and that 
ultimately they threw overboard the whole distinction between absolute and 
conditional contraband. But the justification zalied upon by the Allies was 
by no means without foundation. The original distinction between the two 
kinds of contraband rested on. the assumption t2 taat it was possible to control 
the destination of conditional contraband so_as to insure that it would reach 
only. the civil population of the belligerent and would not, therefore, ; sub- 
serve, ‘directly at least, his military interests. But during the World War 
the foundations of this distinction were rudely shaken. In earlier times 
armies were relatively small, and those who tock any direct or indirect part 

27 This JOURNAL, Vol. 9 (1915), p. 444 at p. 448. 


28 Droit Int., 4th French ed. by Geffcken, p. 388. Compare also, to the same effect, 
Colombos, op. cit., p. 197, and James Brown Scott, this JOURNAL, Vol. 8 (1914), p. 309. 
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in the task of carrying on the war constituted only a comparatively small 
proportion of the total population. The military and civil elements of the 
population were fairly well differentiated, and it was possible to allow food 
and other conditional contraband articles to go to the latter without their 
being used to feed and equip the armed forces. But the conditions which 
existed during the World War made this well nigh impossible. In all of the 
belligerent countries the whole physically able male population of military 
age was voluntarily or by compulsion enrolled in the armed forces; the other 
part of the male population and « large part of the female population were 
employed in munitions factories, in government offices and even as army 
cooks, drivers, storekeepers, ete., thereby releasing able-bodied men for serv- 
ice in the ranks. The instrumentalities of transportation were nationalized, 
and in Germany the control and distribution of the food supply at least in 
part was taken over by the government. Whatever the primary object may 
have been, the effect was to increase the chances of the armed forces receiving 
more adequate rations either of foreign food imported as conditional contra- 
band and requisitioned by the government authorities, or of domestic food 
released by the importations from abroad. Under these circumstances, the 
distinction between absolute and conditional contraband, and the rules 
governing their transportation, and especially those proposed by the Declara- 
tion of London, ceased in large measure to rest upon any foundation of reason 
or logic, since the differentiation between the civil population and the armed 
forces had largely disappeared, and both would be beneficiaries of any condi- 
tional contraband which might be allowed to go into the country. 
Logically, also, it is a fair question to raise why, if a belligerent should be 
allowed to seize arms and munitions going to his enemy, he should be pro- 
hibited from interfering with the transportation of other supplies which are 
today equally essential to the carrying on of war? If the fundamental con- 
ception of contraband is the right of a-belligerent to seize commodities which 
will be useful to his enemy in the prosecution of the war, is it logical to at- 
tempt to draw a distinction between those which serve this purpose directly 
and those which serve it indirectly? Food, cotton, chemicals, aluminum 
and hydro-carbon products from abroad may be as necessary to enable a 
belligerent to keep up the struggle as is copper or rubber. It has been 
stated by a high authority that the cutting off of Germany’s supply of fodder 
and fertilizer during the late war contributed as much to her defeat as the 
stoppage of foodstuffs. Ifa belligerent is allowed to cut off his enemy’s sup- 
ply of ccpper and rubber, why should he be forbidden to interfere with the 
transportation to him of food stuffs or other commodities equally essential? 
The fact is, as international law now stands, belligerents have a pretty 
large freedom in deciding for themselves what they will treat as contraband, 
and if they observe the distinction between absolute and conditional contra- 


. band, what they will put in each class? As Secretary Bryan said in his letter 


to Senator Stone, ‘‘there is no Hague Convention which deals with absolute 
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or conditional contraband, and, as the Declaration of London is not in force, 
the rules of international law only apply. As tz articles to be regarded as 
contraband, there is no general agreement between nations. It is the 
practice for a country, either in time of peace or after the outbreak of war, 
to declare the articles which it will consider as sbsolute or conditional con- 
traband.” And he very pertinently added: “The record of the United 
States is not free from criticism. ‘When neutral, this government has stood 
for a restricted list of absolute and conditional contraband. As a bellig- 
erent we have contended for a liberal list, according to our conception of 
the necessities of the case.” 2° 

It may not be inappropriate to remark, in passing, that Bismarck, in his 
reply to the Memorial of the Hamburg Merchants in 1885, justified the action 
of the French Government in treating rice as absolute contraband. ‘The 
measure in question,” he said, ‘‘has for its object the shortening of the war 
by increasing the difficulties of the enemy and is a justifiable step in war if 
impartially enforced against all neutral ships.” ¢ Count Caprivi in 1892 
made a similar defense. ‘‘ The private introduct-on of provisions into Paris,” 
he said, “was prohibited during the siege, and in the same way a nation 
would be justified in preventing the import of food and raw products.” # 


EXTENSION OF THE DOCTRINE OF CONTINUOUS VOYAGE TO CONDITIONAL 
CONTRABAND 


The criticism that the Allies extended the doctrine of continuous voyage 
to the carriage of conditional contraband and that by so doing they intro- 
duced a “‘serious change in the law” appears t> tne writer to be still less 
well-founded. The argument thet the Declaration of London “strictly 
forbade” such an extension is wholly inconclusive, because the Declaration 
was never ratified by any of the belligerents. As I have pointed out above, 
the proposed prohibition was not declaratory of any existing customary 
rule of the law of nations, but was an innovation in the nature of a compro- 
mise between the plenipotentiari es of states which were opposed to the whole 
principle. of continuous voyage and those who favored it. The repre- 
sentatives of the United States and'the Allied Powers consented to renounce 
the doctrine i in respect to conditional contraband in return for its concession 
by the other Powers in the case of absolute contraband.” Of the five Po wers 


29 This JouRNAL, Vol..9 (1915), p. 446. 

30 He had already in 1870 justified starvation of the enemy Ly siege as being as humane a 
measure for compelling him to surrender as bombardment was. Bismarck, The Man and 
the Statesman (English translation by Butler), Vol. II, p. 125. 

3i Quoted by Pyke, The Law of Contraband, p. 99. As is well known also, Germany 
refused to compensate the owners of innocent neutral goods destroyed on enemy vessels sunk 
by her submarines. See the case of the Gtitra, I Entscheideagen, 34, and the Indian Prince, 
ibid., 87 (translation of both cases printed in this Journan, 1916 (Vol. 10), pp. 921, 30). 

2 Scott, “The Declaration of London,” this JOURNAL, fol. 8 (1914), p. 316, and Pyke, 
The Law of Contraband, p. 172. 
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. which had, prior to the World War, applied the doctrine of continuous 


voyage, none had made any distinction between its application to absolute 
contraband and its application to conditional contraband. It would seem, 
therefore, that if practice is a source of international law, the applicability of 
the doctrine of continuous voyage to the carriage of conditional contraband 
had at the outbreak of the World War become a part of the customary law 


: of nations. It was not, therefore, the Allies who changed the law, but the 


London Conference which attempted to do so. 

Apart from the legal question of whether the distinction proposed by the 
London Conference enunciated a new rule or merely declared an existing 
customary rule, there are considerations of reason and logic against such a 
distinction. If a belligerent is to be allowed to seize absolute contraband 
consigned to a neutral port when the ultimate destination is the enemy ` 
country, what logical reason is there for denying him the right to seize goods 
which, though not absolutely contraband, become such by reason of their 
reaching the enemy government or his armed forces? As Dr. James Brown 
Scott observes, l 

In a war in which the nation is in arms, where every able-bodied man 
is under arms and is performing military duty, and where the non- 
combatant population is organized to support the soldiers in the field, it 
seems likely that belligerents will be inclined to consider destination to 
the enemy as sufficient, even in the case of conditional contraband, es- 
pecially if the government of the enemy possesses and exercises the right 


of confiscating or appropriating to naval and military uses the property 
of its citizens or subjects, of service to the armies in the field.” 


It should be remarked in this connection that the distinction which the 
rules of the Declaration of London attempted to draw between consignments 
of conditional contraband destined to the enemy country and those con- 
signed to the public authorities and government contractors was arbitrary 
and illogical. The same is true of the distinction which it attempted to 
make between consignments to ensmy fortified places and places serving as 
bases of supply, on the one hand, and ordinary commercial ports on the other. 


The assumption underlying the distinction apparently was that goods con- 


signed to private merchants or importers and landed at ordinary commercial 
ports would not reach the government or the armed forces. But what is 
there to prevent a private importer from selling them immediately after 
their arrival to a government agent whose business is purchasing supplies 


33 Briggs, The Doctrine of Continuous Voyage, pp. 99, 121, and Fauchille, Droit Int. Pub., 
T. Il, p. 909. Mr. Trimble himself (p. 84, n. 22) admits that the United States Supreme 
Court in the Civil War cases did not make the distinction, and that in the Peterhof case the 
court indicated that if it had been necessary, it would have applied the doctrine to condi- 
tional contraband. Mr. Chandler P. Anderson, in his criticism of the Kim decision, also 
admits that the doctrine had been applied to the carriage of conditional contraband in 
“special circumstances.” “The Chicago Packing House Cases,” this JOURNAL, Vol. 11 
(1917), p. 252. 34 This JOURNAL, Vol. 8 (1914), p. 315. 
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for the army or navy, or what is there to prevent the government from requi- 
sitioning them for the same purpose? Again, by what process of reasoning 
does the existence of fortifications in a seaport create a presumption that 
goods landed there are destined for th> use of the armed forces, or that if 
landed at an unfortified commercial port they will be consumed by the civil 
population and not be forwarded to places where they will be available for 
the armed forces? And what is the value of the distinction between ports 
. which serve as “bases” of supplies and other poris, when in these days im- 
portant seaports are usually connected with the interior of the country by 
extensive railway systems over which sipplies imported from abroad can be 
transported to centers which do serve es bases of supplies? * The truth is, 
` contraband destined to belligerent territory, whatever the character of the 
port or the public or private status of the consignee, will find its way to the 
armed forces and be used by them if the government so desires, and the pro- 
posed rules of the Declaration of London, would, if adopted, afford little 
or no protection to the other belligerent against the enemy government 
receiving such supplies. 


CONSIGNMENTS “TO ORDER,’ UNNAMED CONSIGNEES AND AGENTS 


Mr. Trimble and other critics of the Allied policy ** reproach the Allies for 
having introduced the presumption that goods consigned ‘‘to order,” or to- 
an unnamed consignee, were destined to a consignee who was an agent of the 
enemy government, or who was an agent of the consignor. But it is sub- 
mitted that, in view of the peculiar circumstances under which contraband 
trade was attempted to be carried on with Germany during the late war, the 
setting up of these presumptions was not unreasonable, although there may 
have been instances in which the prize courts were unduly strict in their 
interpretations and reached conclusions which were not justified. 

The extensive efforts which were made to circumvent the restrictions on 
contraband trade and the ingenious cevices which were employed to get 
contraband goods into Germany are well known. Nothing comparable to 
them had ever been seen in any previcus war. Soon after the outbreak of 
the World War, swarms of importers established themselves in the ports of 
Denmark and the Netherlands, some cf them having their headquarters in 
their hotel bedrooms. Sometimes with no capital to start with, they were 
in a few weeks doing a fabulous business. Many of them were agents of 
the German Government, who occasionally assumed English names in order 
to lessen suspicion regarding the character of their business. Others were 
agents of American houses who had been transferred from their European 
branches and who received commissiors on their sales. Few of them were 
bona fide neutral traders; most of them were merely “dummy” consignees 

3 Compare as to the arbitrariness of these presumptions, Moore, International Law and 


Some Current Illusions, p. 66. 
_% For example, Anderson, loc. cit., p. 257, and Briggs, op. cit., pp. 173, 186. 
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who served as "conduit pipes” through which consignments of contraband 
goods from America were sent on to Germany. 

Under these circumstances, it was not unreasonable, if the right of a bellig- 
erent to intercept contraband goods from reaching the enemy is to be effec- 
tively exercised, to put the onus on the shipper or the consignee, of showing 
that such trafic was bona fide neutral trade, and to regard with suspicion 
consignments ‘‘to order,” since it is comparatively easy in such cases for a 
shipper to change the destination of cargces as his interests may dictate or 
circumstances permit. The same suspicion would exist in the case of con- 
signments to the shipper’s order or to his agents, and it would be still stronger 
if the consignee were the agent of the enemy.*’ The British, French, Rus- 
sian, Austrian, Italian and German prize courts all regarded consignments to 
such persons as tainted with suspicion and as creating a presumption of 
hostile destination which could, however, be rebutted by the claimant.** 

As is well known, consignments ‘‘to order” were regarded with suspicion ` 
by the United States Supreme Court in the Civil War cases,’ and the in- 
structions of 1917 for the navy of the United States governing maritime 
warfare lay down the rule that consignments of contraband “to order,” or 
‘fto order or assigns,” or to an unnamed consignee, going to enemy terri- 
tory or to neutral territory in the vicinity thereof, are presumed to be: 
destined to the enemy (Art. 72). 


INFERENCES FROM ABNORMAL INCREASE OF IMPORTATIONS 


Mr. Trimble also attacks the “statistical” argument of the British Govern- 
ment and the British Prize Court,—the argument that an abnormal increase 
of imports of contraband goods into neutral countries contiguous to Germany, © 
and separated from her only by a surveyor’s line, might justify a pre- 
sumption of ultimate enemy destination. Here again it would seem not un- 
reasonable to regard a sudden and enormous increase of such importations 
as creating a rebuttable presumption of thiskind. Statistics were produced 
by the British Government showing that in some of thé neutral states 
adjacent to Germany, the importations of certain foodstuffs and even other 
articles, such as copper and oil, for which there had been little or no demand 


37 Compare Colombos, op. cit., p. 188, and the decision of the Judicial Committee in the 
Louisiana, supra. - l 

28 The cases are cited by Verzijl, op. cit., pp. 798, ff.; Briggs, op. cit., pp. 178 ff. and 186 ff.; 
and Colombos, op. cit., p. 190. 

38 Secretary Bryan in his letter to Senator Stone, referring to the decisions of the American 
courts in this connection, said: ‘They have exercised the right to determine from the cir- ` 
cumstances whether the ostensible was the real destination. They have held that the 
shipment of articles of contraband to a neutral port ‘to order’ from which, as a matter of 
fact, cargoes had been transshipped to the enemy, is corroborative evidence that the cargo 
is really destined to the enemy instead of the neutral port of delivery. . . . The government 
cannot therefore protest against the applicetion of rules which it has followed in the past 
unless they have not been practiced as heretofore.” This Journax, Vol. 9 (1915), p. 446. 
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from foreign sources prior to the war, quickly rose to almost fabulous 
proportions, and the correctness of these statistics appear not to have been 
challenged either in Germany or in the neutral countries into which they 
were imported. The importations of lard, for example, from the United 
States into Denmark rose from nothing in September, 1913, to more than 
22,000,000- pounds in September and Cctober, 1914. The importation of 
American bacon increased from nothirg to more than a million pounds 
during the same period. The importations of oil into Norway and Sweden 
increased several hundred per cent. In the case of the Kronprinzessin Vic- 
toria, it was shown that the importations of the claimants into Sweden had 
increased at least six-fold since the outbreak of the war. The quantity of 
lard in the cargoes of the Kim, the Nebel, the Björnson and the Fridland 
alone exceeded by thirteen-fold the amount which had been imported in the 
whole of Denmark during each of the three years preceding the war, and Den- 
mark was a small country with a population o7 less than 3,000,000, and it 
was a country which in peace times was an exporter rather than an importer 
of foodstuffs. It would seem that these circumstances indicated so clearly 
' that a large proportion, if not an overwkelming prcportion of these imports, 
were intended for Germany that the prize court was entirely justified in 
presuming that they were so destined ard in putting upon the claimant the 
onus of rebutting the presumption. It is not likely that the German 
Government or its prize court, if the situation had keen reversed, would have 
closed its eyes to these notorious facts snd have proceeded on the assump- 
tion that these goods had an innocent destination, and it may be safely as- 
sumed that no belligerent in future wars will do so, in the absence of a 
positive international agreement to. the contrary. I do not claim that in 
particular cases the inferences drawn b:7 the British Prize Court may not 
have been unjustified; what I do maintain is that under the circumstances to 
' which I have referred, the principle of a rebuttable presumption of- hostile 
destination was not unreasonable, if a belligerent is to be allowed to prevent 
‘contraband in case he has the power, from going to his enemy. | 


DIVERSION OF NEUTRAL VESSELS INTO HOME PORTS FOR SEARCH ' 


Mr. Trimble criticizes the Allied practice of taking suspected contraband- 
carrying vessels into home ports for the purpose. of conducting further 
searches while the captors were “getting up eases” against them. The 
“cardinal principle” of the old procedure, which he considers to be still a 
part of the law of nations, was to conduct searches at sea, and if the result 
failed to reveal evidence of guilt, the vessel had to be released. He refers 
in support of his view to the criticisms of Baty ezainst “breaking bulk” and 
bringing ships into port for the purpose of “rummaging” and getting up 
cases against them.*® 


40See Baty’s article, cited, 30 Yale Law Journal, especially pp. 35 ff. But Baty and 
Morgan (War, its Conduct and Legal Results, p. 380) tell us that Sir William Scott recog- 
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It is, of course, true that in earlier times searches of vessels suspected of 
having contraband aboard were usually made at sea at the time and place of 
seizure. The practice was so general that it became an established custom 
of maritime warfare, although no international convention making this 
procedure obligatory was ever concluded. The rule was a reasonable one 
at the time, because freight-carrying steamers were small, and effective 
searches at sea were possible. Under these circumstances, ships could be 
spared the inconvenience, delays and expense of being diverted from their 
normal course without any sacrifice of the belligerent’s right of search. But 
with the enormous increase in the size of ships and the bulk of their cargoes, 
it became impossible in many cases to conduct an effective search at sea. 
During the World War huge liners were stopped for search, which carried 
cargoes composed of thousands of bales of cotton or hay, wrapped with 
steel tires, and tons of barrels, boxes or other securely wrapped parcels, 
closely stowed away in the holds by professional stevedores, cargoes which it 
was impossible to examine effectively without removing them to a wharf 
and ripping open the bales and boxes. The fact that in many cases they 
were found upon being opened to contain rubber, copper, resin and other 
articles of highly military value of which the belligerent to whom they were 
going was sorely-in need, was justification enough of the procedure adopted. 
In some cases, sailing vessels were seized which had been constructed with 
double bottoms and keels, for concealing arms and munitions; others were 
found to have been constructed with copper keels, plates and bottoms 
which were intended to be ripped off at the port of destination and sent on to 
the belligerent for whom they were intended. These and other ingenious 
devices resorted to on a large scale, made the taking of vessels into port for 
more thorough searches necessary, if the belligerent right of search was to be 
effectively exercised. 

The difficulty of search at sea is, of course, increased by rough weather, 
such as is common in the North Atlantic during the winter season, and during 
the late war, the searching cruiser. and even the vessel being searched alike. 
were exposed to the danger of being sunk by a submarine. 

The United States Naval Code of 1900 (subsequently withdrawn) appears 
to have authorized, under certain circumstances, the taking in for further 
search of neutral vessels suspected of having contraband on board. Article 
32, which detailed the procedure of conducting searches, stated that “‘if the 
papers show contraband, an offense in respect of blockade, or enemy service, 
the vessel should be seized; otherwise, she should be released unless suspicious 
circumstances justify a further search.” These were the instructions also 


nized ‘the principle of bringing in vessels for examination in port where the papers are not 
fully descriptive of the cargo” (The Jonge Hermanus, 4 C. Rob. 95). “Torse,” said Sir 
William, “is so like hemp that it is necessary that such cargoes should be brought in for 
examination.” 
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which were given to United States cruisers during the war with Spain. 
There is reason to believe that the “‘iurther search” here referred to was 
search in port, considering that the author of the code has since expressed 
- himself in favor of that procedure. The German Prize Code of 1909 clearly 
authorized it. Article 41 declares that, where a vessel cannot be searched 
at the time of seizure, it is to be searched at a subsequent time at a suztable 
place; and in the case of the Bertha Elizabeth ® and various other cases,” 
the German Prize Court upheld the legality cf the taking in of neutral ves- 
sels for search in German ports. The French,® Italian and Roumanian 
prize courts did likewise.“ i 
American jurists and high naval authorities: are not lacking who, during 
and since the late war, have defended the principle of searches in port when 
they cannot be effectively made at sea at tae time of capture. Admiral 
Stockton, writing in 1920, referred to the “plainly recognized difficulty of 
examining merchant vessels in the open seas.” The difficulty, he said, is 
plain, arising “not only from stormy weather and high seas in the examina- 
‘tion of small vessels with simple cargoes, buz presents in the case of large 
vessels with their great and complex cargoes almost insurmountable dif- 
culties.” 4 Admiral William L. Rodgers, in an article in a recent issue of 
this JOURNAL, referring to the British practice of taking neutral vessels 
into port for purposes of search, says: 


It is quite possible that the English m=re or less abused the practice 
in ordar to annoy neutral trade and substisute their own, but in principle 
the practice seems very reasonable on: account of the great changes 
which have been wrought in recent timas in the system of business 
communications. When the rule of searzh on the spot was established 
it was the onlv practicable way, and offered comparatively little diffi- 
culty with the small ships of the day. Nowadays, a big ship may have 
thousands of entries on its manifest and the necessary examination of 
the papers is prolonged beyond reason.” 


Most fair-minded persons will agree with Frofessor Hyde that “the Brit- 
‘ish argument and the facts which supported it indicates why the right of 


a] Entscheidungen, 55. 

2 Cited by Verzijl, op. cit., p. 1201; see also the caes cited in my Prize Law during the 
World War, p. 608, n. 3. 

43 See notably the cases of the Federico, the Barcelo, and the Rioja. 7 

44 Cases cited by Verzijl, p. 1171. 4 This Journay, Vol. 14 (1920), p. 363. 

46 Vol. 23 (Oct. 1929), p. 742. It may be true, as stated by a board of American naval 
experts, who, during the late wer, made a report on tke subject (this JOURNAL, Spl. Supp., 
Vol. 10 (1915), p. 76) that the facilities for boarding ard inspecting modern ships are in fact 
greater than they were in former times, but no seamen will admit the correctness of their 
further statement that the cargo of a 20,000-ton steamer can be as easily searched as one of a 
thousand tons, 

47 Compare also, to the same effect, the opinion of Jennings C. Wise, this JOURNAL, Vol. 
16 (1922), p. 395. 
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search =s exercised in previous wars is inapplicable to modern con- 
ditions.’ 48 


TREATMENT OF GERMAN PORTS AS BASES OF SUPPLY 


Mr. T-imble reproaches the Britisn Prize Court for having treated at the 
outset “ll German ports as bases of military supplies, thus making goods of 
the conditional contraband class confiscable when going to any of them.” 
Among these, he says, were Hamburg, Stettin, and Lübeck. Because they 
were alse commercial centers, contraband he says; going to them was not. 
liable to zapture, and Lord Stowell in fact did not pronounce condemnations 
in such cases. 

In the first place, it may be remarked, that the only German ports which 
were tre.ted as bases of supply by the British Prize Court were the three 
mentioned above (see the cases of the Kim, the Hakan, the Zaanland, the 
Prins der Nederlanden, the Liv and the Rennvyetg), and such they certainly 
were, In this respect the conduct of the British Prize Court was no more 
reproachable than that of the German Prize Court which treated either as 
fortified places or bases of supply, Hull, Dublin, Falmouth, Plymouth, 
Queenstcwn, Leith, Southampton, Belfast, London, Liverpool, and various 
towns in South Africa. Some of them were treated as “fortified” places, 
which tkey were not, except perhaps in a strictly technical sense. Sear- 
borough and Whitby, fishing and summer resort towns on the coast of Eng- 
land, weze bombarded on the claim that they were fortified, although there 
was not a modern battery if any at all in either place. It may be added 
also that the fact that some of them were commercial centers at the same 
time, mæde no difference with the German Prize Court, and there was no 
reason way it should have done so. If a place is fortified or serves as a base 
of supply, it is almost certain to be at the same time a commercial center, 
and if the presumption of hostile destination did not apply in the latter case, 
little or no object would be subserved by setting up the presumption. 
Article 34 of the Declaration of London, which sets up the presumption, 

recognizes no such exception. 


ILLEGALITY OF THE BRITISH BLOCKADE 


Naturelly the “so-called” British blockade occupies an important place 
in Mr. “rimble’s case against the Allied Powers. After a reference to 
Jeffersons notion of blockade, he proceeds to attack the legality of the Brit- - 
ish measure on the ground, first, that it was not maintained at “close range,” 
second, because it did not apply equally to all neutrals in that it left the Baltic 
ports of Germany open to the Scandinavian countries, and third, because it 
was virtually a blockade of neutral ports. These, it will be remembered, 


48 Op. cit, Vol. II, p. 494. Compare, to the same effect, Vandenbosch, op. cit., p. 254. 
49 See the list and the cases so holding, in Verzijl, op. cit., p. 794. 
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were the principal grounds on which the Department of State based its 
protests. 

The first criticism would have been valid if applied to a blockade in the 
days of Jefferson and Stowell, when conditions were such as to make it pos- 
sible for a belligerent to maintain, without danger to himself, the close cor- 
don type of blockade. In those days the vessels of the blockading squadron 

_ could be stationed in the immediate offing ot the blockaded port without 
being exposed to the danger of being torpedoed by submarines or blown up 
by mines. Today, with long range batteries on shore aided by radio sig- 
nalling apparatus, powerful electric search lights, exposed to destruction by 
airplane bombs, by mines planted in the terrizorial waters of the blceckaded 
state and by the torpedoes of protecting submarines, the old type of short 
range blockade cannot be safely employed.** The blockading vessels must 
therefore, if the right of blockade is to be exercised, be permitted to range 
themselves at distances sufficiently remote frcm the coast line to avoid this 
danger. In fact, the Department of State, in a note of March 30, 1915, 
indicated its readiness to admit that the old form of short range blockade was 
no longer practicable in the face of an enemy who is in a position to defend 
himself with the above mentioned instrumentalities. In any case, if. the 
requirement of effectiveness is met, it would seem to be of little consequence 
to neutrals which of the two types of blockade is employed. 

The validity of the second criticism depends upon the interpretation which 
one puts upon the meaning of the “impartiality” requirement. It is true 
that Great Britain did not attempt to blockaca the Baltie ports for the rea- 
son that she deemed it to be a physical impossibility due to the danger to 
which the blockading squadron would have been exposed by the presence of 
numerous enemy submarines in the Baltic Sea and the entrance thereto. 
If the rule as to impartiality was intended to mean, and this would seem to 
be a reasonable interpretation, only the absence of deliberate discrimination 
such as.would result from the voluntary leavinz unblockaded of certain ports 

-for the evident purpose of allowing a particuler neutral or group of neutrals 
to trade therewith, when for geographical reasons others differently sircum- 
stanced would be excluded, the British blockeJe did not violate the rule of 
impartiality. There is no evidence that the British Government left the 
Baltic ports unblockaded with the deliberate ictention of favoring the Sean- 
dinavian countries and of discriminating agaizst other neutrals. 

Blockade is a belligerent right which may be exercised or not at the discre- 
tion of-the belligerent; if it is exercised, it is optional with the belligerent 
whether he will blockade the entire coast Tine and all the ports of the enemy. 
Having once proclaimed a blockade, he may ‘extend or contract the block- 
aded area at will. President Lincoln during the early months of the Civil 
War, and President McKinley during the w2r with Spain, both acted in 

so Compare Hyde, op. cù., Vol. II, p. 648; Fauchille, op. cit., p. 994; and Colombos, op. 
cit., p. 240. 
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accord with that view, and there was no complaint on the part of neutrals: 

that the leaving open of certain ports, jor some time, violated the rule of 
\; impartiality. Several of the blockades proclaimed during the World War 
. applied only to particular coasts and ports of the enemy, but they aroused 
. no complaint on the score of partiality. 

The third criticism of the British blockade, namely, that it resulted vir- 
tually in blockading neutral countries adjacent to Germany, is more de- 
fensible. Technically speaking, the British blockade could only be justified 
as a legitimate measure of reprisal, and Americans are not lacking who have 
regarded that as a sufficient justification." But if one looks at the matter 
from the point of view of equity and logic, other defenses put forward by the 
British Government are certainly not without weight. Briefly, the position 
of the British Government was something like this: the right of a belligerent 
to cut off the seaborne commerce of his enemy by means of a blockade is an 
old and universally recognized rule of international law. He is entitled to 
adopt whatever procedural means may be necessary to enable him to exer- 
cise effectively this right, so long as the means employed do not themselves 
involve the violation of other more fundamental principles of international 
law. Now it happened during the late war that Great Britain’s principal 
enemy was so circumstanced geographically that if the blockadé were 
limited strictly to enemy ports, the right of blockade would be reduced vir- 
tually to a nullity and the seaborne : commerce of the enemy could be carried 
on “through the medium of neutral ports as effectively as through its own 
ports. The application of the doctrine of continuous voyage to enable Great 
Britain to make use of a legitimate weapon which international law put into 
her hands was not, therefore, it was argued, the assertion of a new belligerent . 
right or the introduction of a new principle, but the adaptation to new con- 
ditions of an old principle, to make effective the exercise of an existing right. 
The means adopted did not involve a blockade of neutral ports; it involved 
no interference with any trade which Great Britain did not have a right to 
prevent if it were being carried on directly with the enemy instead of in- 
directly through neighboring neutral ports; in short, it was not a blockade 
of neutral commerce, but a blockade of enemy commerce through neutral 
ports. -The principle on which. the English Government consistently acted 
was that the distinction between bona fide neutral trade with neutral ports 
and trade ostensibly neutral but really intended for the enemy, was a 
reasonable and legitimate one. Neutrals, of course, would not admit the 
validity of this line of reasoning; yet if we admit, as we must, that bellig- 
erents as well as neutrals have certain rights sanctioned by international 
law, among which is the right of blockade, we cannot brush away the 
British argument as one without foundation in reason and equity. The 
interpretation which the critics of the British measure put upon the right of 
blockade would, if adopted, deprive it of its chief value as a weapon of 

5- For example, Munroe Smith, 31 Political Science Quarterly, 506. 
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naval power to a belligerent who finds himself at war with a continental 
power flanked, as Germany was, by a group zf neutral states. As thus 
interpreted, the right of blockade could be exercised effectively only against 
insular states; for Great Britain it would accordingly be more of a liability 
than an asset. She, as well as two of her Doriinions, Australia and New 
Zealand, would be exposed to starvation by blocxade in case she were at war 
with.a great continental naval Power. On the other hand, Great Britain 
would be unable to blockade effectively such an enemy. She might, for 
example, blockade effectively all three of the coasts of France, but under the 
interpretation contended for by the critics of the British measure during the 
late war, she would have no right to interfere with the streams of supplies 
which might pour into France through the neutral ports of Antwerp and 
Genoa, save as.they were intercepted as contraband under the doctrine of 
continuous voyage. She might blockade with equal effectiveness the coasts 
of Italy, but she could not stop trade with Italy through the neutral ports 
of France, Jugoslavia and Albania. It is clear, therefore, that the law of 
blockade as thus interpreted would result largel¥ in conferring an immunity 
on continental states, while leaving Great. Britain exposed to starvation 
by a blockade established against her by any ore of them. 

The right of blockade consequently would operate unequally and unjustly 
as between insular and continental states, and this would result not frora any 
principle of reason or logic, but from mere geographical accidents.” Might 
not an Englishman argue that Great Britain has never agreed to anv rule 
of international law which as thus.interpreted would produce such unequal 
results? And if she has not so agreed, considerizg her position as one of the 
leading maritime Powers of the world, can it be said that the rule so inter- 
preted is entitled to ‘be regarded as a rule of international law in the absence 
of her consent thereto? If not, can it be maintained that the British inter- 
pretation of the law of blockade during the late war was really a violation 
of any established rule of international Law? 

Whatever the answers to these questions may be, it can be safely assumed 
that, if the right of blockade is retained as a principle of international law, 
no powerful maritime state which finds itself at war with a continental. 
Power situated as Germany was during the late war is likely to act in accord- 
ance with an interpretation which would render the exercise of that right 
ineffective if not illusory. As Lawrence remarks “it would be absurd to 


awn 


suppose that a powerft ul fleet st would - rock idly on the waves “off a. great 
poured i in under its eyes and taken from the quays by a short railway jour- 
ney to the arsenals of a foe whose navy it had swept from the seas and whose 
ports it was keeping under strict blockade.” And he adds: “Justice dë- 
mands that no such r of neutrality should be allowed. a 
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’ Compare, in this connection, Percy, Maritime Trade in War, pp. 36-87. 
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of the Eritish blockade during the late war prevails, the law of blockade 
will b2 left in a very unsatisfactory state. It will, as I have said, be illogical 
in certain respects, and in others it will operate unequally and unjustly as 
between insular and continental states. It may be seriously doubted 
whetLer the United States, which as a neutral protested against the British 
view of blockade, would, if it were a belligerent and faced with the situation 
in which Great Britain found herself, act in accord with the interpretation 
whick it contended for in 1915. Indeed, when it, became an ally of Great 
Britain and France in 1917 in the war against Germany, it adopted certain 
practically identical measures and lent its assistance in the enforcement of 
others against which as a neutral it had formerly protested. As is well 
known, the United States navy coéperated with the British navy in the 
establishment of the North Sea barrage in laying a mine field between the 
Orkney Islands and Norway for the purpose of restricting the passage of 
German submarines and of limiting their access to the Atlantic through 
the southerly and more dangerous channels. | Professor Charles Cheney 
Hyde remarks that “recourse to this extraordinary and efficacious measure” 
will doubtless be acknowledged to have been justified “despite the restric- 
tions which it necessarily imposed upon neutral shipping.” 5 . 
Moreover, the United States appears to have coéperated with the Allies 
in rendering more effective the same blockade which as a neutral it had vig- 
orous.y criticized as illegal. When the Allied blockade. committee was 
organ.zed in December, 1917, charged with passing upon all questions of 
principle relative to the conduct of the blockade and with directing the 
seizure cr release of cargoes intercepted by the Allied naval patrols, the 
Unitel States was represented on the committee and participated in its 
activizies. There was organized also an Allied contraband committee on 
which the United States was represented. This committee investigated the 


' 53 The service of the American navy ir this connection is described in detail by Admiral 

Sims ir an article in the World’s Work fcr May, 1920 (Vol. XL, pp. 153 ff). See also Ken- 
worthy and Young, Freedom of the Seas, p. 97, who state that the United States navy laid 
57,000 mines as against 13,000 laid by the British naval forces.. They add that by thus 
“restricting neutral merchant shipping to certain well-defined and narrow channels they 
made the control of the sea routes to Germany absolute. From that time forward, no. 
neutral merchant ship, even if she escaped bunker coal, black lists, export restrictions and 
search in Aarbours could, without an Allied permit, hope to reach a port in a rationed 
neutral country, which final denial of all neutral rights at sea was another contribution: of 
Ameria,” 

5 Op cii., Vol. II, p. 422. In another note, however (ibid., p. 665 n. 3), Professor Hyde 
endeavors to differentiate between the interference by the British with neutral trade under 
the Orders in Council, and the interference by the British and American fleets, in codpera- 
tion, tLrovgh the mining of the Orkney-Norway passage, the latter being justified on the 
ground. of self-defense. But the attempted differentiation is not convincing. See the 
comments of Professor A. P. Higgins, International Law and Relations, p. 229, n. 2. 

5 As to this, see Guichard, The Naval Blockade, pp. 108 ff., and Parmalee, Blockade and 


Sea Power, Ch. 8. 
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status of consignors and consignees and prohibited shipments to suspected 
parties and consignments to neutral countries in excess of the amounts 
fixed by the Allied rationing and statistical committee. In a more sub- 
stantial way, however, the United States assisted in rendering the blockade 
of Germany more effective. This was not through the use of its navy, but 
through the employment of its economie power. Soon after the United 
States entered the war, the government insistec that Great Britain and the 
other Allies should by means of embargoes limit more rigorously the expor- 
tation from their territories of supplies to neutral countries adjacent to 
Germany, a large proportion of which it was believed was finding its way 
to the latter country. One of the first acts of the American Government was 
to place an embargo (July, 1917) on exportations from the United States to 
the neutral countries of western and northern Europe. On the list were 
placed some 600 articles, none of which were allowed to leave the United 
States without a license issued by the proper government authority.®” 
Bunker coal was also refused by the United States to vessels proceeding to 
neutral ports in Europe, as a means of enforcing the embargo policy. The 
comprehensive scope of the embargo and the rigor with which it was en- 
forced very nearly removed the necessity of the blockade, since the effect was 
to cut off the principal overseas reservoir from which Germany might other- 
wise draw supplies.’ Thus the United States navy was largely relieved 
from the embarrassing necessity of assisting in the enforcement of a block- 
ade which as a neutral the Department of State had criticized as illegal. 
There is no reason to suppose that had the American embargo failed to 
accomplish its object, the American navy would not have codéperated with 
the British and French navies to the full extent of its power to maintain and 
enforce the blockade. Of the part played by the United States in making 
the blockade effective, Sir Edward Grey remarks that it was “a blockade 
such as the world had never known, but it wes possible not only because 
the United States was not criticizing but codperating . . . the point of 
view of the United States had changed from that of a neateal to that of a 
belligerent with superior sea power.’ ë 

Mr. Trimble criticizes Great Britain and France for establishing “a sys- 
tem of rationing by which they permitted these neutral countries to import 
only what they themselves needed, and foreed them, under threat of 
starvation, to prohibit their anerclintite frora dealing with Germans.” 
The criticism may be justified, but if so, itis hard to see how their rationing 
policy differed in any essential principle from the embargo poney of the 
United States. 


6 Parmalee, op. cit., p. 120. 

57 As to the details of this policy, see my International Law and the World War, Vol. IT, 
pp. 346 ff.; Parmalee, op. cit., Ch. 7; and Guichard, op. cit., pp. 100 ff. 

58 As to the effect of the embargo, see the statistics in Guichard, p. 127. 

59 Twenty-five Years, Vol. II, p. 117. 
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Mr. Trimble also adds that “even neutral countries on the American 
continent were seriously handicapped by the Allied ‘black list’ which was 
designed to prevent any Allied subject doing business with any one who 
had done business with the enemy disadvantageously to the Allies.” This 
‘criticism, like the other, may be well founded, but if so, was not the black 
list policy of the United States subject to the same criticism? The American 
‘black list,” in fact, included the names of more than four times as many 
individuals and firms as were placed on the British black list. Commenting 
on the embargo and black list policy of the United States, Lord Eustace 
Percy, a fair-minded English jurist, remarks that the United States ‘‘never 
admitted complicity with the action of the British navy against neutral 
trade, even after the American navy was patrolling the seas side by side with 
the British navy, but in the use of the economic resources of the Allied and 
Associated Powers . . . she not only eagerly accepted the position of an 
accomplice, but even took the lead in giving this kind of economic weapon a 
keener edge and in wielding it more effectively.’ °° 

It is not without significance, in this connection, that by an exchange of 
notes between the United States and Great Britain, dated May 19, 1927, 
the Department of State abandoned its claims for losses and damages 
alleged to have been sustained by the United States or its nationals through 
the war measures adopted by Great Britain and against which as a neutral 
it had protested, reserving only the right to maintain in the future such 
position as it might deem appropriate with respect to the legality or illegality 
under international law, of the British measures. Resolutions urging the 
settlement of these claims, which were estimated to have been in excess of 
$100,000,000, had been introduced and pressed in Congress. If they were 
well-founded and based on violations of international law, why were they 
abandoned? It is not altogether unlikely that Great Britain might have 
been induzed: to submit them to arbitration. If the demand for arbitration 
was not seriously pressed by the Department of State, it was probably due 
to the conviction that the chances of a favorable award were so slight, result- 
ing in large part from the fact that an arbitral tribunal would doubtless have 
held that the United States was estopped from claiming damages based on 
alleged violations of international law of which it was itself not entirely 
guiltless when it became a belligerant, that recourse to arbitration was re- 
garded as a futile remedy. 

Evaluating, in conclusion, Mr. Trimble’s criticism of the Allied Powers, 
it appears to the writer that his case against them is unconvincing for several 


50 Maritime Trade in War, p. 59. Compare the following from Kenworthy and Young 
(op. cit., p. 93): “ America threw herself into the gaps she had left open in the blockade and 
closed them with an embargo and other belligerent measures. The World War was won by 
American sea power associating itself with British sea power.” 

st Text in this JourNaAL, Vol. 21 (1927), pp. 764 f. 

8 Borchard, this JOURNAL, ibid., p. 765. 
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reasons. In the first place, it is based on the assumption that certain prac- 
tices in respect to the conduct of maritime warfare had by 1914 become gen- 
eral and well-settled rules of international law, which, in the opinion of the 
writer were not such in fact, Second, he appears to proceed on the assump- 
tion that the opinions of i8th and early 19th century jurists and statesmen, 
such as Marriott, Stowell and Jefferson, regarding the rights of belligerents 
and neutrals in their day were conclusive as to what the law is or should be 
today. Third, he takes too little account of the vastly changed conditions 
that have taken place since the 18th century, and bases his case in too large 
a part on the assumption that customary rules which were just and reason- 
able then, but which have ceased to be such under existing conditions, are 
nevertheless still binding upon belligerents and must be applied in the form 
in which they originally grew up. Finally, in so far as his indictment is 
intended to be a case of the United States against the Allies, it will fail to 
convince those who feel that the policy of the United States after it entered 
the war put it in the position of being in some degree an accomplice in the 
same acts for which he reproaches the Allies. But his criticism is confined ` 
to the measures adopted by them; the effect of our own adoption of those 
measures or our participation in ‘hen he passes over in silence. 


SUITS AGAINST FOREIGN STATES? 


JASPER Y. BRINTON 
Court of Appeals, Mixed Courts of Egypt 


Under what circumstances is a state entitled to claim immunity from suit 
in the courts of another state? It is an old problem which assumes new 
importance in the face of the steadily enlarging scope of governmental com- 
mercial enterprise. Considerable difference of opinion has manifested it- 
self, In England and the United States, where the principle of the immunity 
of the sovereign before the courts cf its own state has long been firmly en- 
trenched, there has been a decided reluctance to open the door to suits against 
foreign states, however commercial in character the controversy may be. On 
the Continent a more liberal tendency has long been making itself felt. On 
general principles, the subject would seem to be one to invite regulation by 
international agreement. A first effort was made in 1891, in the adoption by 
the Institute of International Law of resolutions recognizing a distinction 
between commercial enterprises and sovereign activities. Today we have 
the report of the Committee of Experts advising the Council of the League of | 
Nations that in the committee’s opinion the question of the “competence of 
courts with regard to foreign states” is sufficiently ripe for regulation by in- 
ternational agreement.2 However, this recommendation was not in accord 
with the views of the subcommittee as formulated in the elaborate argument 
of its rapporteur, Mr. Matsuda (one of whose two colleagues, however, was of 
& contrary opinion and the other of whom had not expressed his approval of 
the report). After calling attention to the existing conflicts of views, the 
rapporteur reached the conclusion that “it would be difficult to formulate any 
definite or precise conclusion which could be used as the basis for a uniform 
errangement to be concluded between the Powers.” While a large majority 
of the Powers, in their replies to the questionnaire, felt that the subject was 
ripe for discussion, several were of, contrary opinion and others were careful 
to couple their affrmatives with a cautious reference to the obstacles that 
would have to be overcome. These obstacles are serious; and the difficulties 
encountered by the delegates to the recent Hague conference help to support 
a doubt whether in fact the problem has yet reached the stage of development 


1The writer gratefully acknowledges the editorial assistance of Professor Edwin M. 
Borchard (himself foremost among American students in the field of governmental responsi- 
hility) who kindly saw this article through the press. Translations from Egyptian and 
Continental decisions and other authorities are in every case the writer’s, and are unofficial. 

* Committee of Experts for the Progressive Codification of International Law: Second 
Report to the League of Nations, 1928. A. 15. 1928. V. [C. P. D. I. 117 (1)]. 
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which would justify the risk which appears to be inherent in such confer- 
ences, if they are not successful, of merely crystallizing and confirming pre- 
existing differences. On the other hand, the mere raising of the question as 
to whether a topic of this character is ripe for discussion’implies that there is a 
ripening process. Ordinarily such a process ranifests itself through the 
normal play of diplomatic activity in discussicns between states. In the 
present case, happily, we are dealing with a problem which is essentially 
judicial in character, and in which the ripening zrocess of judicial precedent 
is at the present moment in active play. Each new case normally presents 
an issue to be decided by municipal courts ix accordance with what are 
deemed the principles of internationallaw. As these decisions are rendered, 
and respected, the orderly process of the develcpment of international law, 
and its application to particular types and instances, continues in the line of 
the traditions of the common law, widening from precedent to precedent. 
This is the best preparation for codification, if it be not even an effective sub- 
stitute. The publication and critical examination of these precedents thus 
becomes a matter of first interest; and it is with the desire of helping to com- 
plete the available material on the subject that zhe writer undertakes to call 
attention to a series of decisions rendered in recent years by the Mixed 
Courts of Egypt, and to venture a few observations on the recent develop- 
ment of European legal thought upon this important topic. 

As a preliminary observation it is well to rezall that the immunity now. 
under discussion is, of course, quite different from the immunity of a state to 
suit in its own courts. As our own government has recently taken occasion 
to observe,’ a state “may not escape responsibiity by appealing to the pro- 
visions of its municipal law if that law is not in consonance with international 
law.” On the Continent, the liability of a government to suit in all matters . 
except those touching its essentially political sctivities is taken, generally 
speaking, as a matter of course. In the United States this liability, while it 
is slowly being enlarged, is of course very strictly circumscribed. This fact, 
however, need in no manner affect the acceptance by the United States of the 
much broader principle of liability to suit unde? international law wherever 
the question should be presented on that basis alone, and this, whether the 
question be presented in our own or in foreign courts. The two immunities 
rest on quite different grounds. In international law it is wholly a question 
of comity, of the relations of state to state in = family of nations, and of a 
reasonable and practical interpretation of the deference due by one sovereign 
to another.* In the realm of municipal law it depends upon whatever con- 


3 Reply of the United States to the Bases of Discussiow on Responsibility of States, pre- 
pared for submission to the Conference for the Codification of International Law. League 
of Nations document C. 75. (A) M. 69. (A) 1929. V. Geneva, May 22, 1929. 

4 The British Courts, on the ground of international ecmity, or courtesy, and on no other 
ground, decline to exercise jurisdiction against a foreign Sovereign or independent State, 
unless the Sovereign or State voluntarily submits to the jurisdiction.” C. R. Dunlop, K. C., 
Journal of Comparative Legislation and International Law, 3d Ser. Vol. VI, p. 275. 
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ception of governmental responsibility may prevail in the law of a particular 
country. In the case of the United States, if we are to accept the reasoning 
of the Supreme Court speaking through Mr. Justice Holmes, immunity rests 
upon the theory that “‘there can be no legal right as against a sovereign that 
makes the law on which the right depends,”’® a theory which, of course, has 
no applicetion in the realm of international law, which we are now examining. 
With this preliminary observation, let us turn to the series of cases which 
has been referred to above, decided by the Mixed Courts of Egypt during the 
last twenty years. pa 
At the outset, it is important to emphasize the fact that, while interna- 
tional in the sense that they succeeded to a capitulatory jurisdiction and that 
the majority of their judges must be foreigners, the jurisdiction of the Mixed © 
Courts is essentially national. They render justice in the name of the 
Egyptian sovereign and enjoy no jurisdiction whatsoever in cases involving 
foreign states, except such as can be deduced from precisely the same kind of 
jurisdictional clauses as can be found in the statutes establishing the courts of 
other nations. Thus the Jurisdiction which has been exercised in the cases 
now under discussion has been based upon the general proviso of their statute 
giving them jurisdiction ‘‘in the case of controversies between natives and 
foreigners and between foreigners of different nationalities.” The interna- 
tional aspect is thus of significance only in the fact that the decisions of the 
courts have been contributed to by jurists of whom a majority have been 
drawn from the leading European and Anglo-Saxon nations. There is noth- 
ing in the nature of the jurisdiction of the courts which would encourage an 
interpretation of international law other than that which might be followed 
by the courts of any other nation. The catholicity of the bench suggests 
that in the course of a somewhat varied series of cases, settled by different 
benches and at different periods, tle consensus of legal opinion on the general, 
problem of international law involved, has been reasonably weil expressed. 
The leading case in the Mixed Courts was decided by the Court of Appeals 
in 1912.6 At that time a chamber of the court was composed of eight mem- 
bers, five foreigners and three Egyptians. In this case the President of the 
Chamber was Judge Larcher, a Portuguese, the other foreign Judges being an 
American (Judge Tuck), am Italian and a Swiss. The case involved a con- 


5 On this theory of Justice Holmes, see the critical article of Edwin M. Borchard, ‘‘Gov- 
ernmental Responsibility in Tort,” m 36 Yale L. J. 757, 1039. 

6 Dame Marigo Kidani Veuve Nicolas Bey Haggar contre Jean Gregoriou, Nicolas 
Eliopoulos, le Ministre des Finances du Gouvernement Hellenique, pris comme representant 
du Fise Grec, domicilié à Athenes au Ministere des Finances, et al. May 9, 1912. Bulletin, 
Vol. XXIV, p. 330; Gazette, Vol. II, p. 181. References are to the official reports of deci- 
sions in the Court of Appeals as published in the Bulletin de Législation et de Jurisprudence 
Egyptienne, and to the monthly law magazine, the Gazette des Tribunaux Miztes d'Egypte. 
References will also be occasionally made to the Journal, or tri-weekly legal news magazine 
published by the editors of the Gazette. The translations throughout are the writer’s. Opinions 
in the Mixed Courts are rendered by majority vote. Dissenting opinions are not recorded. 
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flict over the succession to an estate which had been willed by the testator to 
the Greek Government, subject to a life estate in his sister. The widow, 
after having begun suit, in the Greek Consular Court, against the Greek 
Treasury and the executors, transferred her svit to the Mixed Courts, and 
included among the cefendants the Minister of Finance of the Greek Govern- 
ment as representing the Greek Treasury. The property in question in- 


cluded both land and personal property, practically all of it situated in 


| 


Egypt. The Greek Government entered an appearance in the case, being 
represented, it so happened, by the former Greek Minister to the United 
States, Mr. Roussos, who is one of the leaders oz the Mixed Courts bar. The 
question of jurisdiction of the court over the Greek Government was at once 
raised and was the principal question discussed. before the Court of Appeals. 
The lower court hac declined jurisdiction, but the Court of Appeals, after 
a very extensive argument, in which the Proccreur General filed an opinion 
in favor of the jurisdiction, reversed the decision and drewa sharp distinction 
"between cases involving the sovereignty of a foreign state and those involv- 
ling the management of its ‘private’ busines:. The opening lines of the 
‘opinion will perhaps be read with some surprise by American lawyers: 


Since it is universally admitted among civilized countries that govern- 
ments are answerable in matters touching their civil rights before the 
ordinary courts of the country, there exists no reason, so far as concerns 
merely the law which grants jurisdiction im the case of individuals and 
associations, to refuse jurisdiction to these same courts in cases involving 
foreign governments, and no law specially Zorbids it; if it were otherwise, 
and if the courts were without jurisdictiox as far as relates to such gov- 
ernments, it would be impossible to admit that these same governments 
could be subject to the decisions of the courts when they appear as 
plaintiffs, a proposition, nevertheless, which is universally admitted. 
The only reason upon which can be basei the theory, much discussed 
and widely interpreted, of an absence of jurisdiction in the case of foreign 
governments when sued as defendants, is found in the traditional rule of 
international law which would deduce, from the independence and the 
sovereignty of states, the impossibility of submitting their actions to the 

‘Jurisdiction of another state. But this ruls, written into no statute, and 
which removes from customary jurisdiczion, litigation which by its 
nature should otherwise be submitted to it, is of an exceptional charac- 
ter and should not be extended beyond the scope of the reasons which 
have brought it into being. There is therzfore no reason for applying it 
where the sovereignty of the state is not in question; when the state is 
acting as a simple individual, or rather as a ‘civil person’ (personne 

.cwile), and not in its sovereign capacity: where it has contracted, bought 

, or sold real or personal property, but has not entered into any engage- 

‘ments which interest its political or governmental life. It is idle to 

« criticize this distinction in pretending that a state can never be con- 

' sidered in the same aspect as an individual in that the essence of its 
existence is an attribution of sovereignty. The distinction is inherent 
in the very nature of things and is to be fcund in the laws of all civilized 
countries in so far as concern the acts of their own governments. 
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After laying down this broad declaration of general principles, the court 
took occasion to emphasize the fact that these principles were a fortiori ap- 
plicable to the cases which involved property or a succession in a foreign 
country. It added that if the distinction noted, while it had been accepted 
by many decisions of courts of last resort, and notably by a decision of the 
court of Belgium rendered in 1903 (to which we shall revert later), had not 
yet been universally accepted, there could be no question as to the general 
acceptance of the rule so far as it concerned real estate and successions. The 
court rejected summarily the suggestion of the Greek Treasury that such a 
doctrine could not be admitted in a cavitulatory country, observing that it 
overlooked the fact that the Mixed Courts were even ‘less foreign’ to a 
foreign Power than the courts of a foreign state, established without foreign 
participation. Finally, as to the oft-repeated objection as to the practical 
difficulty of executing a Judgment agairst a foreign state, the court observed 
that the matter of jurisdiction should not be confused with the matter of 
execution. ‘Besides which,” observes the court, “the argument proves too 
much, since foreign governments, being allowed to sue as plaintiffs and being 
thus liable to judgment in counterclaim, the same difficulty presents itself in 
all of these cases.” 

The argument before the Court of Appeals having been limited to the 
question of jurisdiction, the decision sent the case back to the lower court to 
be proceeded with upon its merits. 

In 1920 the same question came up in a case involving a, collision between 
a Spanish and a British ship in the harbor of Alexandria.’ The captain of 
the Spanish ship sued both the captain cf the British ship, not personally, but 
in his capacity as captain, and also the Egyptian Administration of Ports and 
Lights. There was, however, no seizure of the ship. It was established that 
the British ship was owned by the British Government, and the Minister of 
‘Shipping took the defense of the case ard immediately raised the question of 
jurisdiction, which was decided against the government’s claim in the lower 
court. An appeal was taken to the Court of Appeals, where a decision was __ 
rendered by a court whose foreign members included the French President of 
the Court of Appeals, an Italian and a British judge, in addition to the two ` 
Egyptian judges required to make up the bench of five. The case was argued 
as exhaustively as the preceding case and met with the same result, the court, ` 
however, not considering it necessary, in view of the jurisprudence already | 
established, to write an extensive opinion upon this point. Admitting the 
complete exoneration of the states in all matters touching the exercise of | 
sovereignty, the court observed: 


7 Capitaine Hall, és qualité de Commandant du Vapeur anglais Sumatra appartenant au 
Gouvernement Britannique (Ministry of Shipping) contre Capitaine Zacarias Bengoa, Com- 
mandant du Vapeur espagnol Mercedes. .Fulletin, Vol. XXXIII, p. 25; Gazette, Vol. XI, 
p. 23. 


\ SUITS AGAINST FOREIGN STATES 55 


But it is quite different when the act, as for instance in the present 
case, has been accomplished by the employes of a foreign government in 
the management of its private interests and completely outside any 

! political activity. Immunity from jurisdiction in such a case would be 
the very negaticn of justice, since it would deny justice to all whose 
interests had come into contact with the private interests of the state. 


In referring to the fact of government ownership, the court observed that 
it had not been alleged that the captain was an cfiicer of the Royal Navy, nor 
that the boat was ou a military mission, but that it appeared, on the con- 
trary, that it was engaged in a purely commercial voyage. Having thus re- 
tained jurisdiction, the Court of Appeals found it necessary to proceed to the 
taking of testimony, and this having been accomplished, a later opinion was 
rendered, holding that no fault had been established on the part of the 
British ship. The case, therefore, as finally decided, did not result in a 
money judgment. 

As a corollary to this case may be mentioned a litigation which arose some 
three years later involving an unsuccessful effort to induce the Mixed Courts 
to assume jurisdiction over a suit arising out of damage caused by the 
manoeuvres of the British ship Huntscastle in the Alexandria harbor. The 
ship at the time was armed and in the service of she British Government, and 
the court observed that it is “generally. admitted in international law that 
immunity of jurisdiction in favor of war ships extends to merchant ships 
specially designated for the war of troops and commanded by cflicers 
belonging to the Marine Corps.” 

In 1924 the Alexandria District Court, under the presidency of Count 
d’Andino, a Spaniard, whose foreign associate, Judge Messina, is a titular: 
member of the Court of Cassation of Italy, and both of hor have since 
been elevated to the Court of Appeals, retained jurisdiction over the French 
National Savings Bank (Caisse Nationale d'Epargne), an agency of the 
French Government operating under the Post. Office Department.’ Suit 
was brought by a depositor and the defense of the bank was under- 
taken by the French Ministry of Posts and Telegraphs. The French 
judge in the Summary Court, while accepting without hesitation the 
principle that a foreign state might be sued like any individual on 
contracts made in reference to its “private interests”, had been of the 
opinion that the particular facts presented an exercise of sovereign 
power and that jurisdiction could not be asserted. According to his 
view, the saving fund presented “all the characteristics of a public 
institution of the state.’ The Court of Appeals, however, took a 
different view, holding that whether the fund be considered as having a 


8 Wiliam Stapledon & Sons et Cts contre S. E. le Premizr Lord de l'Amirauté Britannique 
et autres. June 28, 1923. Bulletin, Vol. XXXV, p. 542; Gazette, VoL XIV, p. 253. 

9 Giovanni Borg contre Caisse Nationale d'Epargne Frarcaise. Nov. 29, 1924. Gazette, 
Vol. XVI, p. 128. 
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separate legal “personality” distinct from the state, or whether it be con- 
sidered as one of its instrumentalities, the French State could not claim exemp- 
tion from zhe jurisdiction of foreign courts for what were essentially ‘private 
acts’, such as the exercise of banking functions, and which consisted in the 
receiving of funds for deposit. The supervision exercised by the French 
Government was not considered to be sufficient, by itself, to transform the 
exercise of a private right into a manifestation of public authority. The 
plaintiff’s claim, however, was dismissed for other reasons, being not sup- 
ported on the facts. 

‘On the other side cf the line is a case decided in the same year by the 
District Court of Mansourah (the seat of one of the three judicial districts of 
the Mixec Courts) urder the presidency of a Danish judge, and which af- 
firmed a d2cision of the Summary District Judge assuming jurisdiction in the 
case of a suit, for supplies furnished, against the Palestine Railways, a de- 
partment of the Palestine Government.!® The cases already cited were 
accepted as adequate authority in support of the jurisdiction, which the 
court held to be in conformity with the general principles of international 
law. In this case, however, while the principle of jurisdiction was reaffirmed, 
the court held that service of the writ was defective and the suit was éharetore 
dismissed. 

The following year a similar result was arrived at by the same court { in the 
case of a seizure, in the Suez Canal, of a ship belonging to the Government of 
Hedjaz on an alleged debt due for supplies to various ships and other ex- 
penses in connection with the transportation of pilgrims in the Red Sea." 
Here again the court held that the sovereignty of the foreign state was not 
involved, and cited in support of its decision both the previous decisions of 
the Court of Appeals, as well as the opinicn of Professor Weiss and a decision 
of the Court of Cassation of Belgium. The President of the District Court, 
by which the decision was rendered, was a Dane. . 

In 1927 an Italian judge sitting in the Court of Referees in Cairo, held that 
the renting of a furnished villa by the Sudanese Government could not be 
considered an act of public authority, but was rather a private contract, and 
that the court had jurisdiction to order the making of an inventory asked for 
by the tenant on his turning over of the villa.” 

In the same year the Referee Judge of the Alexandria District Court was 
called upon to pass on an interesting case which arose out of the seizure on the 
high seas, by brigands alleged to have been acting on behalf of the Russian 
Government, of the 5.5. Costi, a vessel carrying the Egyptian flag, but which 


10 The Pa-estine Railway contre N icolas Moussouris. Dec. 11, 1923. Gazette, Vol. XV, 
p. 93. 

1 Commandant Paolo Saglietto contre Mohamed Tawil Effendi és qualité, ete. Jan. 15, 
1924. Gazette, Vol. XIV. p. 251. 

1: Zaki Bey Gabra contre R. E. Moore és que et autre. Feb. 14,1927. Gazette, Vol.. 
XVII, p. 104. 
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had formerly been Russian property. After seizure, the ship had been 
taken to Odessa and confiscated. The owners of the confiscated vessel 
thereupon sought to initiate proceedings against the Russian Government by 
securing the seizure of two ships belonging to that government which were 
anchored in the port of Alexandria. The defense of lack of Jurisdiction was 
immediately raised and was successful, the court declining to take into con- 
sideration the piratical character of the seizure of the Costi. As to the fact 
that the Soviet ‘Government had not been recognized by the Egyptian 
Government, the court observed that this circumstance, while it might have 
political and diplomatie consequences affecting the actions of the two 
governments in the matter, was not of a character to authorize the ccurts 
to refuse to recognize the Soviet Government as possessing the prerogatives 
necessary to the existence of a sovereign staza. An order was thereupon 
entered lifting the seizure. 
The latest decision of the Court of Appeals was raded in the present 
year by a court composed of a French President and of an English, an Ameri- 
can and two Egyptian associates. The litization involved a suit by a 
former general representative of the private Turkish tobacco monopoly 
known as the Regie, for damages incident to his dismissal. The Turkish 
Government itself, which had later taken over the monopoly and was con- 
ducting it under the name of the Turkish Monopole, was joined as a co- 
defendant and immediately raised the questior. of jurisdiction, alleging that 
it was an agency of the Turkish State and as such was immune from suit. 
The court, however, following its earlier decisions, held that the management 
of a tobacco monopoly did not involve an act of sovereignty and that the 
state had merely exiended its activities into tae realm of private interests. 
This case resulted in a judgment against the Turkish Government. 
Such is the contribution which the Mixed Courts have made to our prob- 
lem. As will be seen, they have assumed jurisdiction wherever the transac- 
| tion can be said to involve a purely commercisl aspect and have thus defi- 
4 _nitely ranged themselves on the side of the liberal Continental doctrine. 
: While the limits of their jurisdiction have not yet been fully outlined, the 

language used has bzen broad and, as far as they go, the precedents are un- 


18 The National Navigation Co. of Egypt conire Tavoularidis & Cie és qualité et autres. 
Nov. 9, 1927. Gazette, Vol. XIX, p. 251. 

14 Monopole des tabacs de Turquie et autre conire Régie co-intéressie des tabacs de 
Turquie. Jan. 22,1930. Bulletin, Vol. XLII, p. 212. 

5 The Egyptian decisions have from time to time been reviewed by Egyptian legal writers. 
See N. B. Assabgui “Contribution à l'Étude de la Comgétence des Tribunaux Nationauz a 
YEgard des Gouvernements Etrangers,” L’ Egypte Contemporaine. Vol. XVIII, 1927, p. 215. 
Also Raymord Schemeil, “De l' Immunité de Juridiction des États Rees Gazette, 
Vol. XVII, p. 229. Also Anon., same title, Journal, June 2-3, 1980, No. 1126, p. 2. 
Copies of these documents, as also of the reports containing the dezisions of the Mixed 

. Courts, reported in the foregoing pages, may be cbtained by addressing the Librairie 
Judiciare Ibrahimieh, Alexandria. 


58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW / 


mistakablz. There will always be a twilight zone in which it, will be difficult. 
to draw tke line. Whether the test is to be the intrinsic nature of the trans- 
action or the object in which it is undertaken, in other words, whether a 
purchase of material by a state is to be treated differently according as to 
whether it is made for supplying a state-owned merchant fleet or the needs of 
an army, is a problem which these courts have not yet confronted. But they 
have gone a long way towards retaining jurisdiction whenever the litigation 
arises out of the operation of what might be considered a normal commercial 
or business enterprise not by its nature involving any aspect of state sover- 
eignty for its performance. Government operation of transportation by sea 
or rail, government monopolies, and even the operation of a postal bank have 
thus been conceived to be touched with a private and commercial as distin- 
guished from a purely political character. So, too, is the mere fact of the 
renting of a villa, even though it may have been for the use of a diplomatic 
representative. So far as the writer has been able to ascertain, none of 
these decisions has ever given rise to any subsequent diplomatic protest. 

It woulc. take us too far afield to supplement this review by any extended 
reference io the European authorities. Reference, however, has been fre- 
quently made in the Egyptian decisions to the Belgian law, and to other au- 
thorities which are perhaps not readily accessible to American redders. It 
will be perhaps worth while to give a brief glance at one or two of the more 
important of these, as also to a receni iraportant decision in the Court of 
Cassation of France, which marks a sharp departure from its earlier de- 
cisions. . 

In the leading Belgian case, a Belgian railroad company sued the Dutch 
Government, in the person of its Minister of Waterways, Commerce and 
Industry, before a court in Brussels on a contract for the enlargement of a 
railroad station in Holland, used jointly by the Belgian company and by the 
Dutch Government. The latter conducted the work, but the company ad- 
vanced the money, subject to a later repayment. The Dutch Government 
pleaded laek of jurisdiction in the Belgian courts and won its case before the 
Court of Appeals, but the decision was reversed by the Court of Cassation in 
1903, in ar opinion which is frequently cited on the Continent and has been 
followed in the courts of Belgium.* The reasoning of the Belgian opinion is 
substantia_ly the same as that adopted by the Mixed Courts. 

Among ther arguments urged against the jurisdiction, the court con- 
siders the objection already noticed by the Mixed Courts that the judgment 
would be unenforceable, as a state could not execute a judgment by levy 
upon the rroperty of a foreign state. To this it replies by observing, first, 
that a similar argument would apply to the case of suits against a state be- 
fore its own courts, and secondly, that the argument “‘loses sight of the moral 
authority which attaches, in a modern society, to a decision rendered by in- 


16 Pasicrist2 belge, 1903, 1, 294. Compare the decision of the Tribunal of Brussels, Oct. 
12, 1925, ibic., 1926, 3,-121. 
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dependent judges; a decision based upon reasons, of lasting and universal 
justice, enjoys, by itself, in the face of public conscience, a force more power- 
ful than the most powerful measures of coercicn 

As to France, in 1849 the Court of Cassation dJecliged to assume jurisdic- 
tion in the case of a suit by a Frenchman against a foreign government, even 
when the obligation took the form of a bill of exchange. But eighty years 
later the same court definitely committed itself to the distinction between 
sovereign and commercial activities in an important decision rendered 
February 19, 1929.47 The case involved a seizure made in France, of the 
property of the Commercial Agency of the Soviet Government. In 1925 
the French Export Company entered into a contract with the Russian Com- 
mercial Agency for the holding, in Russia, of an exposition of French goods 
adapted for export trade. The French company assumed all costs kut left 
the direction of the enterprise to the Russian company known as the Gostorg. 
In compliance with the contract, the French cornpany paid the rent of a 
building at Moscow, intended for the use of the exhibition. A controversy 
arose over the execution of the contract, and the company, in proceeding io 
recover the rent paid, practiced a seizure in France against the proparty of 
both the Agency and the Russian company. The Agency thereupon sought 
to sever the proceedings, alleging that it was in effect but an organ of the 
Soviet Government, and as such could not be sued without the government's 
consent. The Court of Cassation, however, refused to accept this plea, 
holding that the principle of sovereignty could not be admitted in the face of 
the purely commercial nature of the activities engaged in by the Agency. 
This decision marks a radical departure from a long line of decisions which 
had followed the lead of the decision of 1849. 

In Italy the distinction under discussion has been long adopted,! and it is 
‘interesting to note that even Germany, whose Supreme Court has, in general, 
adopted the Anglo-Saxon viewpoint, has recently expressed the opinion that 
an exception to the general principle of immurity should be made inter aka 
in the case of ‘‘actions based on rights arising out of the foreign State carry- 
ing on within a country a business or any ather commercial enterprise, 


1” Dalloz, Repertoire, 1929, p. 161. The French jurisprudence on the subject has been 
well covered in a valuable study by Eleanor Wyllys Allen (The Position of Foreign States 
before French Courts, The Macmillan Co., 1929), but which appeared too early in the year 
to include the decision of the Court of Caseation. This work is one of a series of studies, rot 
yet completed, by Miss Allen under the auspices of the Bureau of International Research 
of Harvard University and Radcliffe College, other studies so far having covered the 
jurisprudence of Germany and Belgium. ` 

18 See, for instance, the decision of the Court of Appeel of Lucca, Mer. 22, 1887, reported 
in Clunet (Journal du Droit International Privé, 1889, p. 385). Also decision of the Court 
of Appeals of Milan, April 19, 1929 (Journal Trib. Mixes, No. 1210, 15-16, March, 1930), . 
retaining jurisdiction over the Swiss Railways, a branch of the Swiss Government, in a 
suit by an Italian commune for damages to-a forest set fire to by escaping sparks from 
locomotives. 
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without prejudice, however, to the international regulations regarding the 
transport of goods by rail.’’}® 

Reference has already been made to the name of the late Professor Weiss, 
one of the most eminent of all modern authorities on international law, and 
from 1921 until his death in 1929 a member of the Permanent Court of Inter-. 
national Justice at The Hague of which he became Vice President in 1922: 
The problem now under discussion was fortunately the topic of two lectures 
given by him before the Academy of International Law at The Hague in 1928, 
and gives to the world a recent and carefully reasoned summary of the views 
of a profound teacher and a judge who had enjoyed an exceptionally wide - 
contact with the leading minds in the realm of international legal thought. 
In general, his convictions are the same as those which run through 
the decisions of the Mixed Courts. But upon one important point he 
‘ventures a precision that merits special attention. It concerns the vital 
question, already referred to, as to the exact nature of the test to be 
applied: 

How then shall it be dasma whether an act T by a iepa 
state, and for which it is sought to kold the state to account before the 
courts of another country, is of a “private” or a “political” character, 
and consequently whether the courts have or have not jurisdiction to 
pass uponit? To what criterium must one adhere? Isit the object and 
purpose of the act, or is it its intrinsic nature? It is certain that if we 
take into consideration for the determination of the character of a con- 
tract and the submission, in consequence, to the determination of foreign 
courts, only the purpose of a contract, we shall be faced by distinctions 
often subtle and dangerous. For instance, the French courts will be 
without jurisdiction to entertain suit in the case of loans contracted 
abroad by a foreign government,.to meet the expenses of its army or 
navy, or to balance its budget. On the other hand, they would assume 
jurisdiction in the ease of suits on a loan contracted by the same govern- 
ment touching matters concerning its private estates. The financial 
undertaking thus realized by a foreign state in the interest of one of its 
public services would be withdrawn from the jurisdiction of the French 
courts, while another, in all respects similar but made in the object of 
extending the public domain, would not be withdrawn. It would seem 
a surer test to admit that the nature alone of the act should be taken into 
consideration. ... Thus the distinctions just mentioned disappear; 
the judge need not consider intention; his duty becomes a simple one, 
since.it involves merely a question of fact: An act performed by a govern- 
ment is presented for his judicial appreciation; to determine whether he 
may pass upon it, he has but one question to ask: Is the act by its nature 
such that in no esse could it be performed by other than by a state, or in 
its name; in such a case it is an act of publie authority (puissance pu- 
blique); it is a political act which may not, without infringing upon the 
sovereignty of such a state, be submitted to the judgment of a foreign 
authority. There isa clear lack cf jurisdiction. On the contrary, if the 
act is by its nature such as any private person could engage in, as, for 
instance, a contract or a loan, the act, whatever its purpose, is a private 


19 See Report of Committee of Experts, supra, p. 69. 
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act, and the foreign court has jurisdiction. And thus we must conclude 
that jurisdiction may not be declined even if the contract is touched 
with an administrative character, as, for instance, if it concerns the pur- 
chase of a warship or an order of munitions, and arms for its arsenals. 
It is of no importance that a private citizen does not ordinarily make 
such contracts, or on such a scale or to the same purpose. If it is the 
question of a contract or an acquisition, thazis enough. It is the nature 
and not the purpose that is to be considered.” 


With these observations, it is interesting to compare the observation of 
another distinguished member of the Hague Court, the late President Loder 
himself: 


Whenever a state becomes the owner of a ship, or charterer or carrier 
for its own merchandise, or for those of the public, it assumes the rôle of a 
private individual and should be treated a3 such; renunciation of im- 
munity is to be presumed whenever it is a question of private rights. 


Such views, of course, have so far found little response in the courts of 
England or of the United States. But-even in the United States, where the 
principle of governmental immunity has been perhaps more firmly entrenched 
than in any country of the world, the necessity cf recognizing a certain meas- 
ure of amenebility to foreign jurisdiction has been conceded. It was forced 
upon us in a very practical manner by the assertion of the Continental doc- 
trine in the case of our own merchant ships and was met in a no less practical 
manner in the Suits in Admiralty Act of 1920, which provided for the enter- 
ing of bond by United States consuls, after claim of immunity first made, for 
the release of government-owned merchant vessels seized abroad; the consul 
also being authorized in case of suit against ths master of any such vessel, 
“to enter the appearance of the United States,” and ‘‘to pledge the credit 


20 Académie de Droit International, Recueil des Cours, 1923, Vol. I, pp. 545-6. 

2 Quoted by Phillimore, “Immunité des États,” Acadénie de Droit International, Recueil 
des Cours, 1925, Vol. III, p. 468. 

22 In the Pesaro case (June 7, 1926, 271 U. S. 562) the Supreme Court allowed immunity 
from arrest under process in rem in the case of governmental operation of merchant vessels. 
The opinion of the court was based upon the reasoning of Cnief Justice Marshall in the case of 
the Exchange (7 Cranch, 116) which, however, involved the libel of a vessel claimed by the 
French Government as a war ship; but in the Pesaro case the court was of opinion that the 
principle laid down by Chief Justice Marshall was equally applicable to ships used for pur- 
poses of trade. It does not appear that foreign jurisprudence, other than certain English 
cases, was cited to the court. See the interesting commer ts on this decision in the article by 
John G, Hervey, Michigan Law Review, May, 1929, p. 751. The decision of the Supreme 
Court is not in accord with the general policy of the State Department as expressed in its 
reply to an inquiry from Judge Mack at an earlier stage in the litigation. 277 Fed. 473, 
note 3, at pp. 479-480. In the article above cited, Mr. Hervey, after recognizing the dangers 
of an attempted international convention, proposes as an alternative solution “a resumption 
of territorial jurisdiction through an express legislative pronouncement” in all cases where a 
foreign state engaged in a commercial undertaking, extends its operations into the United 
States. The practical difficulties of this solution, however, would seem to be hardly less 
formidable than those attendant upon the securing of an international accord on the whole 
subject. 
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thereof to the payment of any judgment and cost that may be entered in: 
the suit.’ 

In conclusion, the following general observations may be ventured. On 
general principles it is desirable that, so far as possible, controversies of a 
judicial rature with foreign governments, whoever or whatever may be the 
opposing party, should be submitted to a decision of the courts of the land 
where jurisdiction would ordinarily lie. It is undesirable, where it can be 
avoided, that private claims of a judicial character, against a foreign govern- 
ment, should be pressed for settlement through diplomatic channels. The 
two governments who thus become parties to the controversy are often not 
equal antagonists. The arguments advanced on either side are seldom free 
from considerations that have no proper relation to the legal merits of the 
particular controversy. The weaker Power is often at a disadvantage in 
discussing such claims with a powerful sister nation whose good will it is im- 
portant, for other reasons, to preserve unruffled. What should only be con- 
sidered as an argument may sometimes assume the appearance of an ultima- 
tum. Secret collateral and personal considerations often become involved, 
especially when the advocates of private interests, acting independently, are 
in a position to supplement, the government’s representation of their client’s 
claim by whatever ways and means may seem to them most properly adapted 
to that end. The experience of Egypt is an object lesson. As Lord Cromer 
points out, one of the vital purposes of the establishment of the Mixed Courts 
was to protect the Egyptian Government against raids upon the treasury by 
unscrupulous adventurers supported by their diplomatic representatives; in 
other words, the substitution of law ior diplomacy. The question is, after 
all, one of international public policy. As Professor Hyde observes, the 
ultimate principles which should be accepted by the nations ‘‘must serve to 
safeguard and promote, rather than to jeopardize and retard the commercial 
transactions of private concerns” with foreign states.4 Even if it were 

‘practical to submit claims of the character now indicated to the Hague 
Court, the obstacles to utilizing the machinery of this great tribunal for such 
purposes are only too obvious. So iar as the burden can be effectively as- 
sumed by national courts, functioning in accord with principles which have 
been accepted by the general consensus of the nations of the world, it would 

» seem desirable that this should be done. 


#3 Mason’s U. S. Code, Vol. 3, Chap. 20, par. 747, p. 8285. 
2 Hyde, A Treatise on international Law, Vol. I, p. 448. 


FOREIGN BONDHOLDERS AND THE REPUDIATED DEBTS 
OF THE SOUTHERN STATES 


| By Bessie C. RANDOLPH 
. Professor of Political Science, Florida State College for Women 


Since the close of the World War, there has been a continuous and often 
acrimonious discussion of the issues involved in.the war debts of the Allied 
` Powers to the Government of the United States. In estimating the mutual 
obligations of debtor and creditor governments, the issues involved in the 
“repudiated debts” of the Southern States have been revived anew. Inthe 
British Parliament the matter has flared up aggin. On April 1, 1925, Austen 
Chamberlain stated that His Majesty’s Government had never made repre- 
sentations on the subject to Washington. ‘I hope,” hesaid, “that my noble 
friend (Lady Astor) will apply her persuasive eloquence to the legislatures 
and governments of those states.” On March 15, 1923, Stanley Baldwin, 
and on April 14, 1924, Ramsay MacDonald, had answered questions to the 
same effect! During the London Naval Conference of 1930, a debate on 
these debts took place in the House of Lords.!. On both sides of the ocean 
it has been suggested that the amount of the unpaid bonds be deducted 
from the amounts due to our government from those European Powers whose 
nationals now hold these state bonds. 

It is not surprising that there should be some confusion in our own country 
and in Europe as to the status of these bonds. Particularly in Great Britain 
is there the natural resentment of bondholders due to their long years of fail- 
ure to collect payment on these holdings. And there is also abroad a good 
deal of misunderstanding as to the responsibility of our federal government 
for delinquent obligations of the states of the union. Because of their ex- 
perience with federal systems inside their own commonwealth of nations, 
British peoples understand more clearly than do some continental peoples, 
the division: of powers as between state and national governments in the 
United States. 

From the first the delinquency and later iie cepadiation of these debts, 
have provoked strong feeling. Wordsworth, whose family had lost heavily 
by these bonds, expressed his sentiments in two sonnets “Men of the West- 
ern World” (1841) and “To the Pennsylvanians” (1845). There have been 
two public burnings of the bonds in recent years in England. In the daily 
press of all sections of the United States, a great interest has been expressed 
by numerous articles which direct the attention of Americans to these unpaid 


1 Parliamentary Debates: H. Commons, Vol. 182, pp. 1286, 2205, 2414, and H. Lords, 
Vol. 76, No. 60, p. 862. 
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bonds. Leading American periodicals, south and north, have reconsidered 
the prcblem in carefully reasoned articles. In the tentative proposals for 
the cocification of international law prepared by the Harvard Law School 
Researeh Committee for use at the Hague Conference, March-April, 1980, 
Article 8b of the section on the Responsibility of States reads, “A State is 
not resporsible if an injury to an alien results from the non-performance of a 
contractual obligation which its political subdivision owes to an alien, apart 
from responsibility because of a denial of justice.”’ 

It is zhe purpose of this brief study to'give a statement of the case chiefly 
as it concerns the national and international aspects, rather than the validity 
of the zepudiated bonds under the constitutional and statute law of the 
issuing states. Hence the word debts carries quotation marks throughout. 
Although at least fifteen of our states, including New York, Pennsylvania, 
Maryland, Illinois, Indiana, Minnesota, Tennessee and Virginia have for 
shorter or longer periods been delinquent on bonds, principal or interest, 
or both, this study includes only the eight states with bonds still outstanding, 
namely North Carolina, South Carolina, Georgia, Florida, Alabama, Mis- 
sissippi, Louisiana and Arkansas, the other states having in one form or an- 
other pzid their bonds in full or compromised with their creditors. 

State bands issued to prosecute the Confederate War, like the bonds of 
the Confederate Government itself, lie entirely outside the present discus- 
sion, bezatse the payment of the debts which they evidenced was forever 
barred, first by the Congressional statutes which readmitted the Southern 
States to rspresentation in Congress, and later by the XIV Amendment to 
the fede-al Constitution. 

The follcwing gives in barest summary the history of these bonds. 


BONDS OF THE STATES? 


Norta Carourna. Before 1861 the state had some bonded debts 
contracted 1848-58 in aid of plank roads, canals, ete. During the Civil 
War the state issued about $1,128,000 in bonds for purposes not connected 
with the war, a large number of which were payable in Confederate money. 
As these tonds had no market value, the state never recognized them. 
- Under tae Funding Acts 4 of March 10, 1866, and August 20, 1866, bond 
issues of a total of $4,138,800 were sold to meet overdue bonds and coupons. 


2 The following statistics are taken chiefly from Repudiation of State Indebtedness, issued 
by the U. S. Treasury Department, June, 1925, a compilation based partly on Repudiation 
of State Cebts, by Wm. A. Scott, of the University of Wisconsin (1893). Dr. Scott’s work 
is a careful and sympathetic study of the whole problem. Other sources are Tenth Census 
of U. S. (1880), Annual Reports of Corporation of Foreign Bondholders, London, and infor- 
mation received from some of the state governments. Many of the figures are only approxi- 
mate; othars do not exist, as officially correct figures are impossible to secure. A large 
amount of authentic material may be found in the files of the Bankers Magazine and of the 
Financial ard Commercial Chronicle (cited herein as Financial Chronicle) for the period in 
question. 3 Tenth Census, VII, 583. 1 Laws of 1866, p. 95; Laws of 1868. 
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Other bonds issued after the war, though under pre-war statutes, were in 
aid of railways and for the Literary Fund,—a total of $5,992,600. The 
famous “Special Tax Bonds,” which have provoked so much litigation, 
were issued after the adoption of the new constitution of April, 1868, which 
forbade the issue of any bonds unless provision for interest payments were 
made by levies of definite taxes for the purpose. The bonds, amounting 
to $12,805,000, were issued to six railroads, and stock in the roacs was 
received as security. With some exceptién, no income was ever’ derived 
from this stock. The burden fell on the state, which later had to default 
on the interest payments. Corrupt and inefficient handling of the bonds 
by the railroads was widely charged. Several successive legislatures 
attempted to deal with the problem. Some litigation was involved, in 
one of which the state agent was adjudged to have acted beyond his powers.’ 
The people became convinced of the invalidity of the bonds. The Legis'a- 
ture of 1875 ° passed laws for compromising the rest of the state’s bonded 
debts, but the bondholders would not agree. Finally, in May, 1879, the 
Compromise Act was passed ê providing as follows: 

The bonds issued during the war and payable in Confederate money 
were repudiated outright, as were also the Special Tax Bonds, the payment 
of the latter issue being also prohibited later under the State Constitution, 
which is still in force today. (Art. I, 6.) 

By agreement with bondholders, the bonds issued 1848-58, at 40%, 
bonds issued under the Funding Acts of 1866 and 1868 at 15%; ‘other 
railroad aid bonds at 25%. Total amount authorized to be funded $13,- 
892,645 into a debt of $5,006,616, a scaling down in principal of over $13,000,- 
000. Unpaid interest of several millions was not provided for. Of the 
- bonds to be funded, less than half a million are now outstanding, not having 
been presented for payment. The Special Tex Bonds seem to have been 
bought chiefly by American investors. 

SourH CAROLINA. The finances of the state before the Civil War seem 
to have been carefully managed, and-her credit was good. The reconstruc- 
tion and carpet-bag era (1867-70), during which a good many negroes 
were in the Legislature, is a story of glaring corruption and fraud probably 
worse than in any other state. A large amount of the bonds rested appar- 
ently on no law whatsoever. Even official reports were generally confused 
and conflicting. Finally, in November, 1871, a legislative investigating 
committee found outstanding against the state, bonds of $20,827,608, 
plus other items, and a contingent railroad debt of $6,787,608,—a grand 
total of $28,997,608; this enormous debt against a state whose annual 
revenue from all sources was well under $2,000,000.7 After attempts of 


ë Financial Chronicle, Jan. 24, and March 4, 1871. 

t Laws, 1874-5, p. 202; 1879, p. 183; Scott, op. cit., p. 76. 

1 See History of S. C. Fraudulent Bond Issues, compiled, 1929, by A. J. Beattie, Comp- 
troller General oz S. C. 
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the Legislature in 1872 to clear up these debts, there was enazted the 
Consolidetion Act of December 1873. Old bonds were to be exchanged 
at 50%, af face value of new bonds; $5,595,000 were repudiated as having 
been ‘ied without any authority of law. After this Act, which seemed 
satisfactory to the creditors, had gone into effect, the Legislature found 
the existence of fraud in that large numbers of coupons already paid and 
supposedly cancelled were now being presented for refunding. The Legis- 
lature of 1878 set up a Court of Claims to pass on consolidated bonds 
thought to be illegal; a number of its test cases were later appealed to the 
State Suoreme Court. This tribural? found three large bond issues 
invalid because one had violated the State Constitution (Art. IX, 7) which 
did noz authorize bonds ‘‘for the relief of the Treasury”; the second issue 
had ne statutory authority; the third was a funding issue to pay the two 
preceding illegal issues—total $197,090. As a result of these decisions, a 
special commissioner was appointed to determine what consolidation bonds 
were valid, and a new issue of 6% was provided in exchange for valid old 
ones. The commissioner announced that up to Feb. 12, 1880, the total 
face valu2 of invalid stocks and bonds amounted to $4,479,048.05, this 
including only the consolidated debt under the Act of 1873. Since then 
practicall all the bonds have been exchanged, except those declared 
invalid by the court. i 

The iotal “repudiatión debt,” not computing interest, has been estimated 
at $6,030,000 or more, a much larger sum having been scaled down. 

Groza. All repudiation in Georgia came after the Civil War, and is 
concerned almost entirely with aid granted 1868-71 to over thirty railroads 
by means of bonds issued or indorsed to a total par value of over $8,000,000.'° 
Before th2 Civil War, Georgia had several times given state aid to roads. 

A cazpet-bag legislature issued these bonds. Fraud and corruption were 
generally charged against them, and finally in October, 1871, Governor 
Bullock resigned and fled from the state. Urged by strong public opinion, 
the Legislature of 1871-72 resolved to undo the mischief. Several of its 
committees found grave irregularities which served to justify repudiations 
by the Legislature as follows: In the case of the Bainbridge, Cuthbert & 
Columbus R. R. ($600,000) an Act of 1869 had provided that the state’s 
endorsement be placed on first mortgage bonds after certain conditions 
should have been met. The bonds were indorsed by the governor before 
the conditions had been met at all; since the road was never built the 
state was left without security. As to the Cartersville & Van Wirt R. R. 
($275,000: an Act of 1869 had authorized the governor’s endorsement of 


§ For statutes cited, see Laws of S. C. 1866, S. Sess. 383; 1868, pp. 18, 22, 26; 186%, pp. 182, 
241, 258 1€71, p. 616; 1872, p. 93; 1871-72, p. 278; 1873-74, p. 518; 1877, pp. 818, 670; 
1879, pp 1C4, 221; Tenth Census, VIL; Scott, op. cit., pp. 78-93. 

? Walker 2. 5. C., 12 S. C. pp. 200-313. 10 Tenth Census, VII, 583. 

n Georgia Laws, 1872, p. 5. ; 
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bonds of this railway after private persons had invested an equal amount. 
_ Since this and other conditions had never been met, the bonds were declared 
void. Inthe case of the Cherokee Railroad (Cartersville & Van Wirt R. R.) 
$300,000, this railroad had applied to the Legislature for aid. . The latter 
body evidently considering it distinct from the Cartersville & Van Wirt 
road, which had already had its bonds endorsed to the limit of the law, had 
granted its endorsement. In the case of the Branswick & Albany R. R. 
($3,300,000), an old railroad which had been organized with a ‘new charter 
after the war, the owners held the state government responsible for certain 
defaults of the Confederate Government and requested reparation. In 
addition to the bonds indorsed, the state had also.issued $1,800,000 of addi- 
tional bonds in favor-of the road.. Some currency and gold bonds ($2,102,- 
000) issued under the Acts of August and September, 1870, to redeem overdue 
bonds and coupons were also declared void for lack of authority. 
= The Legislature of 1875 continued the investigations and repudiations. 
Although in 1872 it had declared valid the state indorsement of the Macon & 
Brunswick Railroad, the governor now found that a portion of the bonds 
($600,000) were unconstitutionally endorsed in so far as the state had a 
second mortgage onlv. The Legislature accepted his opinion, and next pro- 
ceeded to repudiate also a portion of the bonds oi the Alabama &. Chatta- 
nooga Railroad, amount unknown. The Legislature of 1876 repudiated also 
an earlier issue of $375,000 in 1854.2 Later these repudiation statutes were 
confirmed by amendment to the existing Constitution, and in the later 
Constitution of 1877 (Art. VII, 9) the repeal of the statutes is forbidden. 
The minimum face value of the bonds above, both direct and indorsed, is 
over $9,352,000 without any computation of interest. | 
-Fuoripa. In 1833 the Territory chartered the Union Bank of Florida with 
authorized capital ! of $3,000,000, a sum raised by the sale of Territorial 
bonds, chiefly in Europe in 1834, 1838 and 1839. This bank opened January 
16, 1885. It stopped specie payment on May 19, 1837, and never resumed. 
In 1842 it failed to pay interest, and the question of Territorial liability arose, 
On Feb. 3, 1842, Dori houses of the Territorial Legislature passed EPDE 
tion 9: 
Resolved, That the Territorial Legislatur2 does not possess nor was it 
ever invested with the authority to pledge she faith of the Territory so 
as to render the citizens of the Territory responsible for the debts or 
engagements of any een chartered by said Territorial Legis- 
lature. 
Later governors encouraged the belief in the invalidity of the bonds. 
The bank of Pensacola, chartered in 1831, began business in November, 
1838. Later the governor was authorized by the Legislative Council to 
indorse the bonds issued by the bank, to the amount of $500, 000, receiving 


2 Georgia Laws, 1870, p. 386; 1875, pp. 12-13; 1876, p. 9; 1877, p. 11. 
13 Laws of Florida, 1833, also Exec. Doc. 111, 26th Cong. 2d Sess. IV, 298. 
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mortgage security on the capital stock of the bank, including railway shares. 
The bank closed in 1848, and the resolution of repudiation above applied to . 
the liability of the Territory. The Southern Life Insurance and Trust.Co., 
chartered * Feb. 14, 1835, was to issue certificates ($400,000) for which the . 
faith of tke Territory was to be pledged; when it later became liable the reso- 
lution of 1842 applied. The total obligations for these three issues ($3,900,- 
000) was not assumed by Florida when she entered the Union as a state 
(March 3, 1845) nor by the general government. 

The problem of transportation and communication in a large and thinly 
settled state was always urgent. Communication with Tallahassee, the 
territorial and later the state capital, and with the seaboard, was most 
difficult and expensive. There were even threats that the extreme north- 
western section would Join itself to Alabama. By an Act of January 6, 
1855, the state undertook a system of public improvements and provided for 
an issue of state bonds for railway aid, these bonds to be secured by first - 
mortgage on the assisted roads. Under this authority $4,000,000 of bonds 
were issued to aid the Jacksonville, Pensacola & Mobile, and the Florida 
Central Bailroads, bonds of the roads in equal amounts being taken in 
exchange. The carpet-bag period in Florida lasted from 1868 to 1877. - 
Early in zhe ’70’s the roads defaulted on interest payments and the state, 
already heavily in debt,“ had to take possession. Due to litigation it could 
not, however, sell the roads at once. In the course of this suit the railroad 
aid bonds were declared unconstitutional. The State Supreme Court said, 
in the long and well reasoned case of Holland v. Florida: * 

Where in the constitution can authority be found that will authorize 
state bonds to be issued to be exchanged for railroad bonds? This 
swapping of state obligations for railroad paper at the. will of the Legis- 
latur2 ad libitum is certainly a new idea begotten by those who believe 
that the Legislature is the dispenser of all power and that it only re- 
quires a sufficient number of legislative votes to do anything. But the 
Couri will guard the constitution from such pernicious construction. 
After this decision, the state ceased to list the bonds.” The total amount of 
these bords is therefore $7,900,000 principal, the interest sum being far 
higher. | l 

ALABAMA. Between 1823 and 1826 the state became possessed of $8,000,- 
000 of stceks of banks which prospered and furnished revenue to the state. 
In 1837 thie banks suspended specie payments, and in 1842 went into liqui- 
dation. ut of this settlement the state was left with a large debt on which 


14 Sen. Doc. 409, 24th Cong. Ist Sess. VI; Ex. Doc. 226, 29th Cong. Ist Sess. VIII, 746. 
- 15 Tenth Census, VII, 588. ar 

16 15 Fla. 455-549. See also 10 Fla. 145, as to the right of railways to build, and 13 Fla. 
699, for adrisory opinion to Governor Reid as to whether railroads are public works. 

17 For brief facts as to these debts, see Compiled General Laws of Florida, 1927, Vol. V, 
4721, a stacement arranged by Justice James B. Whitfield, senior member of the Florida 
Supreme Court and formerly State Treasurer of Florida. 
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it faithfully paid the interest and reduced the principal until 1861. Of a 
debt 18 of $3,445,000, about $1,336,000 was held in London; on this part of 
the debt the state paid interest till 1865. Exhatsted by the war, its revenues 
were below its expenses for several years, and iz issued bonds to meet these 
deficits. During 1867—70 the state government indorsed railroad bonds, 
taking a first mortgage as security. By September 30, 1873, the railroads 
had taken advantage of this aid 1° to the extent of $18,686,000. In addition,’ 
the state issued large amounts to two other railways. After considerable 
expense for delinquent interest payments, etc., the Alabama & Chattanooga 
Railway was sold by the state. .By 1873 the state had become responsible 
for the interest on over $18,000,000, for other railroads had defaulted too,— 
- all this in addition to the regular state debt. Interest payments had later 
to be suspended. By establishing a sinking fund (1872) and by allowing 
the railroads to exchange state aid bonds for new direct state bonds, the 
state reduced this debt greatly—as low as $3,448,000, a considerable scaling 
down. Late in 1874 an Act was passed authorizing the appointment of - 
three commissioners to investigate the bonds and recommend to the Legis- 
lature. The resulting Act of February 1876% omitted any provision for 
state indorsed railway bonds, save the Alabama & Chattanooga. These 
bonds, amounting to $5,300,000, were authorized to be exchanged for $1,000,- 
000 in new bonds. Class A, the ordinary state debt, was funded dollar for 
dollar, though the interest was repudiated. Class B, the “four thousand 
per mile bonds,” in principal $1,192,000 recognized, were to be exchanged 
for $596,000 of new 5% bonds. Educational Fund bonds and other certifi- 
cates were treated like the bonds in Class A. In payment of bonds issued 
directly to the Alabama & Chattanooga R. R. lands of doubtful value pre- 
viously granted to the company were turned over to the stockholders. The 
repudiation of principal 74 was thus $4,700,000, plus interest charges. 
Mississippi. The case of Mississippi has probably provoked more dis- 
cussion in this country and abroed than any other of the states. It was the 
first of the states to repudiate. Both its acts of repudiation took place pe 
fore 1860, snd involved two issues of bonds, total $7,000,000. 
= By an act of January 21, 1837, repassed February 5, 1838, a charter was 
granted? to the Union Bank of Mississippi and the state was “pledged” to 
supply the capital. Ten days later, February 15, 1838, a supplementary 
Act” was enacted, requiring the Governor to subscribe for 50,000 shares of . 
stock of the original capital to be paid for out of the proceeds of the bonds. 
In June, 1838, Governor A. G. McNutt executed $5,000,000 of bonds to the 
bank, and the bonds were sold to ‘Nicholas Biddle, agent of the United 
States Bank of Pennsylvania. The bonds were paid for by the bank in five . 


18 Tenth Census, VII, 592. 18 See State Aucitor’s Reports for these years. 
20 Laws of Alabama, 1875-76, p. 130. 

21 Scott, og. cii., p. 63; also Financial Chronicle for years mentioned. 
22 Laws Mississippi, 1838, pp. 9, 33. 
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equal instalments, 1838-39, a large part of the foreign gold being- sent in 
through New Orleans.. Some of the bonds were used by the United States ` 
Bank as collateral for loans in London; ue rest were sold chiefly to British 

investors and some to Dutch. 

The Union Bank commenced ‘business with this money, but due to bar 
ness depression, after 1837 had very hard traveling. Its management 
seemed poor, and in less than two years it was insolvent. 

Governor. McNutt in his message of January, 1841, to the Üegiela nire, 
recommended the repudiation of the $5,000,000 of onde: claiming” that 
fraud existed in their issue, failure to observe the- statute, ete. Most of the 
repudiationists contested the constitutionality of the issue. The Legisla~ 
ture, resenting the Governor’s proposal, appointed a select committee which, 
in a report™ dated January 19, 1841, reviewed the whole history of the bonds, 
and emphasized the action taken by the legislatures of 1839 and 1840 as ex- 
pressing no doubts as to the validity of the bonds. The committee denied in 
the strongest terms that there was any ground either legal or moral for re- 
pudiation. The Legislature passed a resolution to the same effect, but it 
was vetoed by the Governor. His abusive veto message the Legislature - 
refused to print. The next Legislature in 1842, however, supported the’ 
Governor and the bonds went unpaid. 

At the January term, 1842, the State Supreme Court of Errors and Ap- 
peals was called- upon to review the validity of the charter in the.case of- 
Campbell ef al. v. The Union Bank. The court held the charter to be valid. . 
Eleven years later, at the April term, 1853, the case of Mississippi v. Hezron 
A. Johnson came before this same court, now composed of entirely new 
judges. This lengthy opinion explores every aspect of the problem. John- 
_ son had sued below on the principal and interest of a $2,000 Union Bank 
bond on which only five coupons had been paid. The state raised every 
possible okjection to the validity of these bonds, especially contesting the 
supplemenial Act of 1838. The court held that only the Acts of 1837 and 
February 5, 1838, had “pledged the faith of the state,” and that since this’ 
Act had been, as required by the Constitution, passed by two successive 
legislatures, it was therefore valid. The supplementary Act was entirely. 
ancillary, laying down methods, details, ete., and hence did not require two 
legislative votes. The other contentions as F selling the bonds below par, : 
- etc., were dismissed by the court. The complete relay of the Union Bank 

bonds was thus upheld. ; 

The second group of repudiated bank bonds were those of the Planters 


23 See articles in Bankers Magazine for December, 1846, and for November, 1849, the 
latter contaixing Jefferson Davis’ statement of his reasons for supporting repudiation. 

4 A reprint of this and other documents is found in a special pamphlet, Debts of the State 
of Mississippi Repudiated Before the Civil War, issued by the Corporation of Foreign Bond- . 
holders, London, May, 1929. 25 7 Miss. 625. . 

2625 Miss. 625-882, contains a long: history of the bond dispute. ahve 
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Bank, chartered by the state in 1830. State bonds to the amount of $2,000,- 
000 were issued in 1831-32 to procure capite!, and were sold at a good 
premium. The bank and its branches prospered till 1839, when it became 
delinquent on the interest; the state then met the interest till 1841, when it 
too defaulted. Repudiation thus far was hardly mentioned. But in the 
Legislature of 1848-49 there was considerable sentiment for repudiation. 
In two actions for mandamus?’ before the State Supreme Court, no question 
of validity was raised, only the question of the applicability of the sinking 
fund to some non-coupon bonds of the issue being involved. At the election 
of 1852, the proposed levy of a tax wherewith tc. pay the bonds was referred 
to the people, and a small majority was returned against it. The Constitu- 
tion of 1875 forbade the state to pay these two issues of bonds, a prohibition 
which still remains as Section 258 of the present constitution (1890) of 
Mississippi. During the Civil War, Robert J. Walker, himself a Missis- 
.sippian and financial agent of the United States Government in England, 
used the repudiation arguments of Jefferson Davis as to the Union Bank 
bonds, as a weapon against Confederate credit in England. In published 
letters?® he analyzed the position of McNutt and of Davis. Asaformer Secre- 
tary of the United States Treasury, 1845-49, Walker had attempted the col- 
lection of the Smithsonian fund invested in delinquent Arkansas bonds; this 
debt Davis had wished the Federal Government to forgive, and had even 
proposed it in the United States Senate.2* Davis always, however, sup- 
ported the validity of the Planters Bank bonds and urged their payment. 

In his original gift (1867) George Peabody had included $1,110,000 of © 
Mississippi Planters Bank bonds, on which no interest had been paid for 
years. In his letter to the trustees, Mr. Peabody expressed the hope that 
these bonds would surely be paid.2® Later he presented the fund with a 
block of Florida bonds, expressing the same hope. Acting through their 
southern members, the trustees made every effort to collect from the two 
states, but with no result. For several years, therefore, Mississippi: and: 
Florida were dropped from the list of beneficiary states, though both were 
restored in 1892. When the fund was closed in 1914, these bonds were pre- 
sented to the State of Mississippi for the use of the University of Mississippi. 
Louistana. Of all the repudiating states, Louisiana presents the most- 
striking case of long continued political controversy over its debts. In 1861 
its very large debt had been reduced to some $10,000,000, a sum which in- 
cluded liabilities for state-assisted banks which had failed, for levees, schools, 
a hospital, for trust funds and for the city of New Orleans.** During the 
next five years the debt was more than doubled, and the reconstruction 


27 Wilson v. Griffith, 24 Miss. 468, and Swann v. Wilson, 24 Miss. 471. 

28 Robert J. Walker, Repudiation Recognition and Slavery, London, 1303; See also his 
Jefferson Davis-Repudiation of Arkansas Bonds, London, 1564. 

2° J. L.-M. Curry, History of the Peabody Education Fund, p. 141. 

20 Tenth Cersus, VII, 598. 
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legislatures kept piling it up; by November 1870, the debt was over $20,000,- 
000—this in addition to a continuing annual deficit. The new Constitution’ 
of 1870 limited the debt of the state to $25,000,000. Even after this change, 
bonds were issued. Distress and uneasiness increased along with increasing’ 
taxes. In 1872 a government came into power which Congress later decided 
was not the choice of the people. For several years during this period there 
. were two legislatures and two governors, each trying to govern the distracted 
state. 
Soon thare were appeals to the courts to restrain coupon payments. The 
courts declared valid ® bonds issued after the new Constitution came into- 
force, provided they were issued under previous statutes; but held invalid 
those issued under statutes passed after the adoption of the new constitution, 
if the amounts authorized would bring state obligations over $25,000,000. 
As a result of the findings of a citizens committee, the Governor in 1874 made 
some drastic recommendations to the Legislature, which it would not adopt. 
But it passed an Act funding the outstanding obligations and floating debt 
into forty year 7% bonds, the exchange to be made by a Board of Liquidation 
at sixty cents per doilar on bonds and valid warrants; the total of these 
consolidated bonds was limited to $15,000,000. This board had a difficult 
task. New York bondholders protested and London bondholders refused to 
accept what they considered a 40% confiscation. The board had to deter- 
mine which claims were valid, and soon was facing injunctions from the 
courts. In May, 1875, the Legislature declared eighteen issues of bonds 
“questioned and doubtful” and ordered the board to await the court deci- 
sions; bords thus designated by the Act reached $14,000,000. The court 
held invalid * under this Act severa] millions of the bonds, but the funding ' 
still went on. The state indebtedness now stood at about $12,000,000 as a 
result of the Act of 1874, but the people were convinced that many of the 
bonds were still invalid and the interest much too high. The state was now 
falling behind on interest payments. After a long fight, the new Constitu- 
tion of 1879 reduced the interest on these bonds, but gave the creditors the 
option of exchanging their bonds at 75% of their face value at higher interest. 
Again the bondholders faced a hard choice, and the controversy raged for 
five years more. Various attempts by appeals to the courts were made to 
compel payment, but with poor success. One attempt through the inter- 
state suit of New Hampshire v. Louisiana failed in the Supreme Court.* 
By further constitutional amendment in 1884 the bondholders were given 
a better rate of interest, which they had themselves urged. Thus about 


3 House Misc. Doc. 211, 42d Cong. 2d Sess. 

32 State es rel. Saloman & Simpson v. Jas. Graham, Auditor, 23 La. 402; State ez rel. 
Forstall v. Board of Liquidation, 27 La. 577; State ex rel. Citizens Bank of Louisiana v. 
Funding Bcard, 28 La. 249. 33 See Financial Chronicle for Aug. 15, 1874. 

327 La. 577 (supra); State ex rel. Attorney-General v. Clinton and Dubuclet, 28 La. 219; 
28 La. 249 ‘supra); State v. Clinton and Dubuclet, 28 La. 393. 3 See note 51 below. 
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$22,000,000 was repudiated outright; the remaining $20,000,000 was scaled 
down to $12,000,000. . 

Arkansas. After admission to the Union in 1836, the state entered upon 
rather ambitious business projects. She chartered in 1837 and 1388 tre 
Bank of Arkansas and the Real Estate Bank, procuring capital for them by 
bond issues? of $2,827,000, but they soon failed, leaving the interest to be 
paid by the state. The state defaulted on the interest, and by 1869 this 
proportion of the debt, principal and interest, reached $4,225,000. State 
scrip receivable for taxes gave constant trouble. The Legislature of 1859 
passed an Act?” funding the entire principal and interest arrears in new 6% 
bonds. By 1873 new bonds to the amount of $3,050,000 had been issued. 
This same Legislature authorized the loan of the state credit to railroads, the 
state to take possession of the roads in case of default. Bonds for this pur- 
pose amounting to $5,300,000 were issued. All the assisted roads defaulted 
on the payments. The state then took possession of the roads through ap- 
pointed receivers, but later they seem to have gone back temporarily to 
their owners, leaving the state burdened with interest and principal which it 
was quite unable to meet. Levee bonds amounting to $2,000,000 had a-so 
been issued, and interest on them was accumulsting. The government had 
to borrow money to meet current expenses. The Act of 1875 authorized 
bonds for $2,500,000 to pay floating debts, the public lands being mortgaged 
for security.’ A board of finance was to find a way out after consultation 
with the bondholders. It advised the payment of current expenses first, the 
payment of interest on debts contracted befor2 1874 to accumulate until a 
treasury surplus could be shown. 

In 1872 charges of fraud and illegality had arisen against the railway and 
levee bonds. Even. before that time some bank bonds (‘‘Holford bonde”) 
had been tainted with suspicion. In 1877 the State Supreme Court held 
that the railroad bonds?! had been unconstitutionally issued. In the follow- 
ing year the levee bonds met the same fate. The Holford bonds, dating 
from 1840, had had a devious history, but had nevertheless been included in 
the funding act of 1869. By an attempted amendment to the State Consti- 
tution in 1880 all three of these classes of bonds-were to have been repudiated; 
the amendment was rejected, but was finally retified in 1884. This consti- 
tutional repudiation, although the courts had already decided against two 
groups of bonds, made a total of principal and interest of over $12,000,030. 

Summary. If repudiation and scaling dowr totals** be kept separate for 
the eight states, the amount of the former woud be approximately $77,6£0,- 


36 See Tenth Census, VII, p. 603. 

37 Acts of Arkansas, 1868-69, p. 115; 1874-75, p. 72; 1875, p. 14. 

38 State v. Little Rock, Mississippi, River & Texas Ry. Co., 31 Ark. 701. 

39 Repudiation of State Indebtedness (supra), pp. 3, 5, based on Tenth Census, VII, on 
Scott, and on annual reports of Corporation Foreign Bondholders, London, considered 
everywhere authoritative. 
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000, of th= latter about $46,500,000. No pretense to correct figures of prin- 
cipal is here made, and no computation of interest totals is even attempted. 

_ Three cther states, Tennessee, Minnesota and Virginia, scaled down their 
bonds, the case of Virginia being unique because of the slicing away of a large 
portion of her richest territory to form the State of West Virginia, and be- 
cause of tie resulting legal controversies (1907-18) between the two states. 
These three states are examples of persistent efforts on the part of their Legis- 
latures to avoid repudiation and to make a settlement fairly acceptable to 
the bondholders. Minnesota is an instructive example of a state which 
freed itself‘ from an unwise constitutional amendment providing for popu- 
lar vote cn the validity of bonds. 


POLITICAL AND HISTORICAL BACKGROUND 


From the above summaries several conclusions are clear. The disastrous 
economic crisis of 1837 was partly responsible for delinquencies and some 
repudiaticns in certain states, which were not only left with heavy debts and 
reduced revenues, but with reactions of despair.“ ` Partisan struggles, like 
those of tae Whigs and Democrats in Mississippi, were apparently respon- 
sible in pert for the raising of the issue in some states. 

In the Southern States the Civil War enormously reduced property values 
as bases of revenue. Even though the XIV Amendment reduced the total 
volume of state burdens by forbidding the payment of all state war debts, 
yet the valume of outstanding obligations remained very heavy. In spite of 
disastrous experiences before the war, it was still a natural temptation to 
hasten the reconstruction of the foundations of industrial life by ventures in 
doubtful public undertakings. The period of reconstruction in the South 
furnished both reason and excuse for repudiation. Whereas the bond issues 
before 18€0 had been sold largely abroad, especially in Great Britain, where 
investors “ound in American bonds an attractive investment for their small 
savings, ir the post-war period a large portion of the bond issues were sold in 
the North. The repudiation of these bonds was to the Southern people a 
weapon of defense and retaliation against what they considered corrupt and 
hateful governments supported by outside military force. The carpet-bag 
and negro legislatures of South Carolina furnishes one'of the worst episodes 
in our history. 

Moreover, the forced repudiation of the state war debts did not conduce 
to a high sense of state responsibility, since the voters could not always dis- 
tinguish between bonds for war and thcse for civilian purposes. Nor did 
they distinguish always between debts for public works, whether wise or 

© Scott, 02. cit., 152. 

4 Benjam_n R. Curtis, later of the U. S. Supreme Court, in “Debts of the States,” N. 
Am. Review, January, 1844, gives a finely sympathetic analysis of the causes of state debts 
and repudiation. For reconstruction years, see James Ford Rhodes, History of United 


States, Vol. 6; also J. G. deR. Hamilton, “Those Repudiated Southern Bonds,” Virginia 
Quarterly Review, October, 1927. 
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foolish, and debts to meet current government expenses by which everybody 
was supposed to profit. The illegality of the issues was based on three rea- 
sons: (a) bonds not authorized by any law; (bi bonds authorized by laws 
afterwards ceclared unconstitutional; (c) bonds in whose issue, sale, etc., 
the law had been disregarded or violated. It has often been noted that in no 
case did scaling down or repudiation take place until the debts were becoming 
difficult or impossible to discharge. The fear of state bankruptcy and of its 
results prompted the states to avoid such a catastrophe at almost any cost. 
For those states which with most meagre resources endeavored so bravely 
and so long to meet every legitimate obligation and to retrieve the mistakes 
of previous sdministrations, everyone has warmest admiration. 


INTERNATIONAL ASPECTS OF THE EEPUDIATIONS 


In 1841 the national and international aspects of these debts began to 
cause alarm. In that year President Tyler, in swo messages 42 to Congress, 
recommended that the states be allocated the proceeds of the sale of federal 
lands to help them out of their indebtedness of $200,000,000. John Quincy 
Adams is said to have introduced a resolution in Congress in 1843 to the 
effect that the defaulting states, if invalved by these debts in war with foreign 
Powers, should not only forfeit their right to mi ilitary aid from the national. 
government, but should cease to be members of she Union. Our diplomatic 
agents abroad wrote anxious letters. Edward Everett wrote from England 
of the general hostility of British and Continental investors towards the 
proposed losn which the American Government was planning to secure in 
Europe, a lean which afterwards failed “4 on account of the distrust of the. 
public morality of the American people, especially of Pennsylvania. Chris-., 
topher Hugtkes, our chargé d'afaires az The Hague, wrote in 1842 and 1843 
of the complaints of Dutch investors at the defaulted bonds of Michigan and 
Mississippi, by which their losses were very great, and enclosed petitions 
from these investors to the American Government. The decision. of the 
Anglo-American Claims Commission (1854) adverse“* to the British holders 
of Florida bonds, was most discouraging. During the Civil War, Consul 
Dudley, writing * from Liverpool as to the prospects for the Confederate 
Cotton Loar bonds, thought the optional exchange feature the only reason 
for the popu-arity of the bonds. Robert J. Walker was using all possible in- 
fluence to weaken Confederate credit on the ground of state repudiations and 
delinquencies in the South. Since tha sovereignty of the states of the Con- 
federacy was affirmed in its Constitution, prospective investors abroad were 
by no means clear what power, if any at all, the Richmond “government” 
could exert over the member states in matters of their bonds, even war 


«2 Richardson’s Messages and Papers of the Presidents, IV, pp. 47, 74. 

* Dip. Correspondence, Vol. 49, No. 13 See note 41 (B. R. Curtis) also. 
`“ House Doc. 197, 27th Cong. 3d Séss. Dip. Correspondence, Vol. 12, Nos. 4,8. 

6 See note 56. . 47 Consu_ar Letters, Vols. 22, 28, 25. 
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bonds. After the war and the adoption of the XIV Amendment, the agita- 
tion of British bondholders still went cn, assisted by American holders of 
reconstruction bonds. Low quotations*® of securities of these states in 
1872-79 were partly due to their previous record of delinquency and repudia- 
tion, but very. largely to economic exhaustion and misgovernment. 

In the United States Senate fears as to the future submission of these debt 
claims to any type of international tribunal, have retarded the making of 
treaties for the advancement of paciñe settlement. The opposition of 
Southern senators has been very prominent and, of course, has been directed 
chiefly against treaties with Great Britain, whose nationals hold so many of 
the bonds. To the proposed Olney treaty of arbitration (1897) with Great 
Britain, Senator Bacon of Georgia secured the-adoption*® of an amendment, 
“nor shall any. claim against any state of the United States alleged to be due 
to the government of Great Britain or to any subject thereof, be a subject of 
arbitration under this treaty.” In the discussion of the Roosevelt treaties 
of 1904-05, the debts received a good deal of attention, much to the Presi- 
dent’s irritation. In the Senate reservations to the Taft treaty of 1911, 
Senator Bacon again secured an amendment” to the same effect as in 1897. . 
During the discussions Senator Lodge spoke®® very strongly against allowing 
any international commission whatever to pass upon the justiciability of 
these debts. During the discussion of the Bryan treaties of 1914, Senator 
Jones insisted on placing these debts on a list of reserved subjects, but the 
amendment was defeated. In 1919 they were again discussed by the Senate 
during the debate on the League of Nations. For forty years now these un-. 
paid bonds have influenced the Senate and helped to harden their determina- 
tion to substitute in treaties for pacific settlement the word “treaty” for the 
word “agreement,” so that each claim or group of claims as it arose might be 
scrutinized by the Senate before it could go to arbitration or other settle- 
ment. 


REMEDIES FOR FOREIGN BONDHOLDERS 


There is no way of finding out how many of these bonds are held abroad 
and in this country. Negotiable as they were, before repudiation at least, 
they have changed hands a number of times and some have years ago been 
loss. The Corporation of Foreign Bondholders in London holds today 
about half of both the Mississippi issues. One Spanish family owns a half 
million of Mississippi bonds bought on the London market. There are now 
no quotations of state bonds on the London market. 

' The obvious remedy would be action by the bondholders in the courts of 
defaulting states. Haere the validity of the bonds would be adjudged by the 
courts of the debtor state. But under the old rule as to the suability of 


48 R. Porter, in International Review, November, 1880; Tenth Census, VII, 8. 
49 Sen. Doc. 161, 58th Cong. 3d Sess. 
50 Sen. Doc. 98, 62d Cong. 2d Sess.; Sen. Doc. 853, 62d Cong. 2d Sess. 
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states, their consent to such suit would first be necessary. This consent, 
expressed in general or special statutes, would probably not be given. Even’ 
should the consent of the Legislature be given, zhe suit would come before 
judges bound to apply the law and decisions of their own state. In those 
state courts where the bonds have already been declared invalid, the result 
can be easily foreseen. Should a court give fzvorable decision as to the 
validity of the bonds, it would be an empty vindication in states like Arkan- 
sas, and Mississippi, where the constitution forbids payment. Under the 
XI Amendment, no foreign bondholders can sue an unwilling state in the 
federal courts. . Thus bondholders as individual creditors have apparently 
no effective recourse either in state or federal coarts. 

American bondholders have failed in the case of some states which refused 
to accept such bonds as gifts on condition that they form the basis of an inter- 
state suit. But several interesting attempts bave been made to arraign 
delinquent states on behalf of bondholders in the plaintiff states. In 1883 
New Hampshire and New York, acting on behalf of their citizens who owned 
bonds, brought an original suit“! in the Supreme Court of the United States, 
against Louisiana to compel payment of the bonds. The court in the matter 
of jurisdiction held that the two states were nob the real parties in interest 
and that they had no right, as would a foreign sate, to represent their citi- 
zens: such a suit would be an evasion of the XI Amendment in so far as it 
would bring unwilling states before the federal Supreme Court. In the later 
case of South Dakota v. North Carolina,” where South Dakcta actually 
owned the delinquent bonds, the state was declared a proper party to the 
suit, and North Carolina was held to be liable on the bonds. Like other 
interstate cases, the enforcement raised an embarrassing question. A list of 
these cases shows that in practice the execution of the judgment rests on the 
good faith of the states, no compulsory process being possible against a state. 
So much for attempts at settlement by suit against the states them- 
selves. ) . 

The chance that the national governments of the aggrieved foreign bond- 
holders, say, Holland, Germany or Great Britain, might be able to come 
into the United States Supreme Court under Article III of the federal Con- 
stitution is a possibility. In 1916 the Republic zf Cuba, which owned some 
repudiated bonds of North Carolina, took preliminary steps to institute suit 
in the Supreme Court against that state. ‘In a long plea, North Carolina, on 
the ground of parties and of subject matter, protested vigorously against the, 
jurisdiction of the court, and Cuba withdrew the suit a few weeks later.’ 


st New Hampshire and New York v. Louisiana, 108 U. =. 75. 

2192 U. S. 286. Also Kentucky v. Dennison, 24 How. 36; Louisiana v. Jumel, 107 U.S. 
711, on Louisiana bonds and mandamus to state officers; Virginia v. West Virginia, 238 U. S. 
202, 241 U. S. 531, 246 U. S. 565. 
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There is so little precedent in suits of this kind that their practicability is 
rather doubtful. 

The bringing of such a suit would elways evolve grave questions of policy 
where two flags are concerned. And one query might arise, should a foreign 
state bring suit: Would not the rule in New Hampshire v. Louisiana, that 
the plairtiff can not sue in a representative capacity, be applied by the court 
as the fair intendment of Article XI? 

Of special interest have been the attempts of foreign bondholders, es- 
pecially British, to secure admission of some sort of responsibility on the 
part of the United States Government. Well informed foreigners know, of 
course, that our national government has no direct liability ™ for the pay- 
ment of these bonds, our American states being completely autonomous as 
to their nancial engagements. But assumption of the debts by the federal 
government has been urged as a matter of equity and international good will. 
The debzs of the thirteen states (about $21,500,000) were assumed after 1789 
by Congress. These debts, however, had been contracted in prosecution of 
a commcn war, and the assumption was urged by Hamilton and others on the 
ground that it would launch a new untried government with good credit 
among the nations. In 1840 assumption of the state debts by the federal 
government was urged by Thomas H. Benton in Congress, but was firmly 
rejected for constitutional and other reasons.* 

Under the Anglo-American Claims Commission of 1854, the territorial 
bonds of Florida were presented ® by some British bondholders. A very 
able argiment was presented by Edmund Hornby, British Commissioner, 
who attempted to establish the responsibility of the federal government be- 
cause Congress had had a right of veto on the territorial legislation concern- 
ing the Union Bank Bonds. As the two commissioners did not agree, 
Joshua Bates, Umpire, using the Canadian provinces as a parallel case, de- 
cided against the liability of the federal government. To the Anglo-Ameri- 
can Claims Commission under the Convention of 1910 no claims for unpaid 
bonds se2m to have been submitted." Some have wondered why the British 
and other governments have not urged upon the United States some sort of 
settlement as a mere matter of international good will. Aside from prece- 
dents which such action might create, these governments have found them- 
selves so occupied with diplomatic questions proper, including at times 
claims o their nationals directly against the United States Government it- 
self, that they have not apparently felt justified so far in going afield to secure 


 Borchard, E. M., Diplomatic Protection of Citizens Abroad, for cases of responsibility 
of the stat2 where political subdivisions are formed out of the national state; Lippitt, Francis 
J., “State Repudiation and the U. S. Supreme Court,” International Review, May, 1883. 

4 Sen. Doc. 153, 26th Cong. Ist Sess. 

5 Case of Florida Bonds in Reports of Decisions of Anglo-American Claims Commission, 
1854, p. 246; Moore, International Arbitrations, 3594. 
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justice’ for their nationals in the matter of claims against political oa: 
sions of the United States. 

Two contentions have been raised in England®* as to the eee of 
the federal government for seeing that these debts are paid. There seemed 
some expectation that under the clause of the national constitution, Art. I, 
10, forbidding the states to pass laws “impairing the obligation of contract,” 
the federal government would in some way prevent the enforcement of such 
state laws. But there have been some discouraging developments under our 
judicial system which prevent the federal government from taking a hand in 
“enforcing” this clause against offending states, for unquestionably some of 
the states have violated this clause as to their banded debts. ‘It is true that 
the “obligation of contract”? clause protects not only contracts between 
private persons, but contracts between states and private persons also: this 
would include, of course, contracts between a state and buyers of its bonds.* 
But the initial validity of the state’s contract must be tested out usually in the 
. courts of the debtor. state ,—provided, of course, the state has consented to 
- be sued,—and under the law of that state. If under that law no valid con- 
tract be found to exist at all, the clause could have no application." Even 
should the repudiating state law be found to be in direct conflict with the 
clause mentioned, the vexatious question of 2nforcement against a state 
next presents itself. In the Jumel cases 5’ the supreme Court of the United 
States held that, while the obligation of a conzract had been impaired, yet 
there was no power to mandamus state officers to perform their duty, for that 
would in effect’ be a mandamus against a state not represented in the suit. 
But two justices strongly dissented. Where money has to be appropriated, 
the mandamus would have to be directed against a legislature, a futile step 
even should the court decide to take it.®° 

A second contention is that the United States Government has at times 
invested funds, notably the Indian Trust Fund, in the bonds of states, which 
bonds it has collected at face value without re-erence to their validity. 

- The Treasury made vain efforts for years to collect payment on these 
bonds,® their collection being somewhat comzlicated by sums due to the 
states from she federal government, such as sums borrowed on account of the 
War of 1812. Congress had to make good year after year the delinquent 
principal and interest on these bonds. The Attorneys General of the United 
States seemed unwilling to attempt to sue the states,” certainly unless 
directed to do so by Congress. At last in 1870 Congress passed an Act ® re- 

88 Federal Aspects of Debts of Mississippi, Corporation of Foreign Bondholders, 1930. 

59 See note 52 (supra). Also Woodruff v. Trapnell, 10 How. 190, on Arkansas bonds; 
Louisiana v. Jumel, 107 U. S. 711; New Orleans v. New- Orleans Waterworks, 142 U. S. 79; 
Griffith v. Connecticut, 218 U. S. 563; Bradley T. Johnson, “Can States Be Compelled to 
Pay Their Debts,” Am. Law Review, July, 1878. * See note 52 (supra). 

& House Dac. 263, 54th Cong. 2d Sess., and annual reports of U. S. Treasury. 


62H. R. Exec. Doc. 59, 40th Cong. 2d Sess: XXI Op. Attorneys Gen. U. S. 478; 136 U. S. 
211. 63 Revised Statutes, Sec. 3481. 
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quiring that from moneys due the states from the federal government as a 
result of appropriation by Congress, etc., the amount of delinquent bonds 
should be deducted. The last settlement was made with North Carolina in 
1930, and -now only the bonds of Louisizna remain due to the Indian Trust 
Fund. The principle of set-off used by the national government, when the 
states did not voluntarily meet their obligations, involves no question of 
validity of the bonds. And there seems no likelihood that this method ever 
would or ought to be applied to any settlement of debts of private bond- 
holders, even Americans. 

For purposes of equity and international good will there have been pro- 
posals that the federal government buy the bonds from their owners and 
then sue the eight states to recover their value with interest. From Su- 
preme Court decisions it seems clear that the national government can im- 
plead a state, because its acceptance of the Constitution, containing Article 
HI, is an implied consent given in advance to be sued. It would, however, 
require an Act of Congress to institute proceedings, and would stir up great 
opposition in the states proceeded against. If the federal government se- 
cured « favorable decision, there would arise the usual question of enforce- 
ment. It would be possible for the national government to pay the bonds 
without any recoupment from the states, if Congress were willing. 

To friends of judicial redress everywhere, as well as to the unfortunate 
bondhalder, there does seem something wrong in a system which so shelters 
defaulting states from all accountability, that acts of repudiation and delin- 
quency should thus remain unilateral. The American commonwealths, se- 
cure behind their national government, face no pressure of danger such as 
might bring an independent state to terms. Even if haled into court by 
their sister states or by their national government, a decision against them 
remains for practical purposes unenforceable. The caveat emptor rule applies 
to purchasers of bonds as to other things, but the courts are open to them in 
case of unconscionable practice by the seller. 

Aside from any judicial difficulties, there are political questions also. 
Would the national government, for example, be willing to risk as a litigant 
a reopening of the question of the legitimacy of the reconstruction state 
governments supported, as some of them were, only by the national sword? 
The people of these states feel that to enter upon a judicial settlement of the 
carpet-bag bonds would be “‘like arbitreting the very right of self-govern- 
ment itself.” 

OTHER CONSIDERATIONS 

In spite of all legal conclusions, there remains, as to some of these debts, 
questions of policy and of equity which have never been answered. 

In regard to the methods of repudiation, whether by statute, by constitu- 


64 Charles P. Howland, “Our Repudiated State Debts,” Foreign Affairs, April, 1928. 
& U. S. v. North Carolina, 136 U.S. 211; U. S. v. Texas, 143 U. S. 521; Kansas v. U. S., 204 


U. S. 331. . 
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tional provision, or by mere nonaction, it may be said that, while one or an- 
other of these methods may furnish a greater ‘cr less degree of difficulty as an 
internal matter, yet none of these methods as such, not even a state constitu- 
tion, absolves a people, or a state as a political corporation, from any liability 
‘which it may have. 

One type of argument against the settlement of these debts belongs only in 
the cheap politics of any state and carries its own refutation: that a legiti- 
mate legislature recklessly borrowed money entirely beyond the known ca- 
pacity of the state to repay, and that the money legitimately borrowed has 
been squandered in foolish projects of little or no benefit to the state; that 
the repayment then or now would enrich greedy speculators—somewhere. 
And that the foreign bondholders were a grasping lot anyhow, and deserved 
to lose their money, which would be taken from the toiling millions of 
America. ‘‘Was not some of this British gold loaned to us by a Jewish house 
in London which at this hour holds a mortgage on the Holy Places?” ex- 
claimed Governor McNutt of Mississippi! 

As to states whose courts have declared bonds to be invalid long after they 
were sold and the interest faithfully paid on them for years without question, 
the bondholders may well be doubtful as to which course is best in the inter- 
est of public morality, the decision of a court which holds a legislature or 
- officers to be bound by the state constitution, thus allowing a confiscation of 
the debt; or the continued operation of financial laws and executive acts 
which would keep the state liable for the repayment of money which it has 
borrowed on every presumption of public faith. It can never be a pleasant 
task to any American to explain just why his legislature has violated the 
state constitution. And should not a state, morally at least, be estopped 
from raising questions of validity when it has taken borrowed money and 
spent it not only in public ventures, productiv2 or not, but in paying the zur- 
rent expenses of the state? Would not a principal be bound by an lira 
vires act of his agent if he had later adopted tnai act? 

Settlement of these bonds, if undertaken by the states, would almost cer- 
tainly be a settlement of compromise, so great has the interest grown with 
the lapse of years. This sort of settlement seems to be the only one that the 
“warmest and best informed advocates of settlement seem to expect. It is 
- the strong conviction of the writer that direct responsibility, even if it were _ 
assumed by the federal government, would not remove any real or alleged — 
stigma now resting upon those states. The chief wrong of which the bond- 
holders complain is a denial of justice by the states, and this charge can be 
refuted only by remedial action of the states themselves. 

However, it must not be forgotten that our national government has bv its 
own Constitution (Art. XI) cut-off from foreign states and from their na- 
tionals all recourse to its own courts, unless delinquent states choose to be 
sued. Foreign bondholders can not be altogether blamed if to some exzent 
they feel that the federal government has denied them justice and should 
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help to finc some solution. It would seem that the most practical method of 
settlement would be by some sort of cotperation between the delinquent 
states and zhe federal government, on the cne hand, and the bondholders and 
perhaps th2ir governments on the other. The states concerned have no in- 
ternational personality, and there is little to indicate that they would take 
the initiative as a group in trying to find a settlement. But in the interest of 
international equity and good will, the national government might take the 
initiative in helping the states reach a compromise agreement with foreign 
bondholders. Nor is the participation or aid of the governments of the ag- 
grieved bondholders necessary. It is rot even desirable that the matter be ` 
made diplcmatic. It should be kept as far as possible private and commer- 
cial, free from public issues, and possibly public controversies between the 
respective rational governments. One settlement should be arranged to ad- 
just the rights of all bondholders, damestie and foreign, and such settlement 
should be final. Through a commission composed of financial and legal ex- 
perts, selected partly by the states themselves and partly by the federal 
government, compromise decisions might be reached and recommendations 
for necessery appropriations laid before the respective state legislatures. 
Surely some such plan as this should be faithfully tried in the effort to close 
up this long and painful chapter in the history of the South. 


PROCEDURE IN CASES INVOLVING IMMUNITY OF FOREIGN 
STATES IN COURTS OF THE UNITED STATES 


A. H. FELLER 
Referent am Institut für ausländisches öffentliches Recht und Völkerrecht 


To the ever-increasing confusion of doctrice which makes up the law of 
sovereign immunity, the courts of the United States have added procedural 
complications which, though not as weighty, are nevertheless as puzzling as 
any of the substantive rules. Of recent years the United States Supreme 
Court and the lower Federal courts have often had occasion to consider the 
method whereby the question of immunity was raised. The result has keen 
the evolution of a set of rules so vaguely defined in the decisions as to offer 
little guidance to the bench and bar, and withal of interest to the scholar who 
finds that these rules exist in no other judicial system. 

At the outset it must be stated that the substantive problem as to whesher 
the claim of the litigant to immunity should be granted, or the larger sccial 
issues involved in the whole subject, do not come under consideration here. 
Nor is the question as to how far the court is bound by an opinion of the 
executive on the immunity of a particular party before it, of any but indirect 
concern. The question is a much narrower one. How may the fact of the 
sovereign status of a litigant, or of property involved in a suit, be proparly 
brought before the court for consideration?? 

The procedure in regard to the immunity of diplomats and consuls crystal- 


1 Among the more recent studies of the question of state immunity may be menticned: 
Walton, “Immunity in the Laws of England, France, Italy and Belgium,” 2 Jour. Soc. Comp. 
Leg. (2nd Ser.), 252; Weiss, “Compétence ou incempétence des tribunaux à Vegard des Etats 
Ktrangers,” Recueil de Académie de Droit Inti., 1923, I, 525; Hayes, “Private Claims 
Against Foreign Sovereigns,” 38 Harv. L. Rev. 599; Fraenkel, ‘‘Juristic Status of Foreign 
States,” 25 Col. L. R. 544; Mendelsohn-Bartholdy, “Diz Gerich:sbarkeit über fremde Staaten,” 
55 Juristische Wochenschrift, 2405; Kriickmann, ‘‘Inldndische Gerichtsbarkeit über aus- 
ländische Staaten,” 1 Zeitschr. für Ostrecht, 161; Fairmen, “Some Disputed Applications of 
the Principle of State Immunity,” 22 this JOURNAL, 566; Hervey, “The Immunity of Foreign. 
States when Engaged in Commercial Enterprises,” 27 Mich. L. R, 751. See also the Conven- 
tion for the Unification of Certain Rules Concerning the Immunities of State Ships, Brussels, 
April 10, 1926, 13 Revue de Dror: Maritime Comp. 530; Hudson, Cases on Internetionel Law 
(1929), 561; report of the League of Nations Committe2 ot Experts for the Codification of 
International Law on the legal status of government-owned ships employed in commerce, 
20 this JOURNAL, Spec. Supp., 260; report on the competence of courts in regard to foreign 
states, 22 ibid., Spec. Supp., 117. 

2 The problem has received scant consideration by scholars. Some mention of it will be 
found in Fraenkel, loc. cit., p. 557; Hayes, loc. cit., p. 599; 30 Yale L. J. 526; 34 Harv. L. R. 
773. , 
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lized at a zather early date. The Statute of Anne’ as early as 1708 had 
providec for the drawing up of the sherif’s list, and it was natural that a 
court in determining the claim of a litigant to diplomatic immunity would: 
turn to s2e whether he was included in this list. The Foreign Office or the 
Devzertment of State became the source of information as to which persons 
had been accorded diplomatic capacity. But whether the executive was the 
only permissible source must remain a question on which opinion will differ. 
In a large number of eighteenth century cases the privilege was asserted by 
an application to discharge the defendant supported by the latter’s own 
affidevit of facts* or by the affidavit of the head of legation. But this was ` 
perhaps due to procedural peculiarities which have since ceased to exist.’ 
In the later English cases a certificate of she Foreign Office always accom- 
panied the claim of privilege.6 Whether the certificate was conclusive was 
quite another matter, and the question was not definitely settled until 1928.7 
The courts in the United States also turned to the Secretary of State.: Yet. 
there are instances where diplomatic immunity was accorded without execu- 


37 Anne, C. 12. 

4 Cross v. Talbot (1725), 8 Mod. 288; Seacomb v. 3owlney (1744), 1 Wilson, 20; Triquet v. 
Bath (1764), 3 Burr. 1478; Heathfield v. Chilton (1767), 4 Burr. 2015; Malachi Carolino’s 
Case (17441, 1 Wilson, 78. In Engelke v. Musmanr, (1928) A. C. 433, 440, counsel for plain- — 
tiff ergued thst “the Court will take judiciel notice of the status of a foreign sovereign or of an 
ambassador, end in case of doubt will inform itself through the Foreign Office, but this judi- 
cial nctice is confined to the case of a representative directly accredited to the Crown or to 
the Foreign Cffice.” The status of other persons is a question of fact to be determined in 
the ordinary way. This distinction finds little support in the authorities. 

5 in the practice of the period, process was begun ky the arrest of the defendant, who had to ` 
submis to the jurisdiction to the extent of giving bail. The affidavit was a solemn means of 
making a claim. In all the cases cited, sugra, note 4, the defendant evidently did not appear 
in the sheriff’s list, otherwise he would not have been arrested. 

6 Magdalena Steam Navigation Co. v. Martin (1859), 2 E. & E. 94, 118; Parkinson v, . 
Potter (1885). 16 Q. B. D. 152; Macartney v. Garbutt (1890), 24 Q. B. D. 368; In re Suarez 
(1918), 1 Ch. 176. The Foreign Office certifies only those persons whose names have been 
returned tc it by the head of legation. See a letter from the Foreign Office to the County 
Court of Kingston-on-Thames, 8 Jour. Soc. Comp. Leg. (N. §.), 279. 

? Engelke v Musmann, supra. An example of tke earlier view is Fisher v. Begrez (1832), 
1 Cr. & M. 119, which held it not sufficient that the defendant’s name appeared in the sheriff’s 
list. On the 2onclusiveness of the certificate of the Foreign Office regarding the status of a 
foreign state, see Duff Development Co. v. Kelantan, (1924) A. C. 797. On the status of a 
foreign sovereign, see Mighell v. Sultan of Johore (1894), 1 Q. B. 149. But ef. the Charkieh 
(1878), L. R. 4 Ad. & Ecc. 89. The Parlement Belge (1880), 5 P. D. 197, and the Porto 
Alexandre (1920), P. 30, are often cited as illustretions that the Foreign Office’s statement 
regarding the status of a state-owned ship is conclusive. . But quaere whether the decisions 
go hold. Jor the contrary German view of the concl-siveness of a certificate of the executive, 
see dezision ol the Oberlandesgericht of Darmstadt, Dec. 20, 1926, 1 Zeitschrift für ausl. öf. 
Recht und Voikerrecht, II, 204, and see infra p. 91. 

eU. S. v. Liddle, 2 Wash. C. C. 205, Fed. Ces. No. 15,598 (C. C. Pa. 1808); U. S. v. - 
Benner, Beldwin, 234, Fed. Cas. No. 14,568 (C. C. E. D. Pa. 1830); U. S. v. Jeffers, 4 Cranch - 
C. C. 704, Fec. Cas. No. 15,471 (C. C. D. C. 1836); Lonsdale Ship v. Bibily (1925), 126 Mise. 
445, 213 N. Ý. Supp. 170; Tailored Woman, Ine. v- Bibily (1925), 212 N. Y. Supp. 704. 
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tive intervention,’ notably where the privileges of a foreign diplomat ac- 
credited to a third state were involved.” It is remarkable that as late as 
1890 the Supreme Court of the United States fzund it necessary to declare 
that it had the right to accept the certificate of the State Department as to 
whether the defendant was a privileged person or not. 

Diplomats were familiar figures in international intercourse. But prop- 
erty belonging to the sovereign rarely crossed the borders of his own state. 
Yet curiously, the question of how a sovereign’s claim that immunity be ac- 
corded his property should be brought before the court was raised in the 
United States Supreme Court as early as 1218." A British ship was 
brought before a prize court. The Spanish consul interposed a claim for 
restitution of the property on the ground that it was captured in neutral 
Spanish waters. The refusal of the lower court to listen to this plea was 
upheld. Only an official authorized to represent the sovereign could make 
such a claim. A consul ‘‘is not considered as a minister or diplomatic agent 
of his sovereign, interested by virtue of his office to vindicate his preroga- 
tive.’ i 

It was a hundred years before the question was again raised expressly. 
Meanwhile the practice of courts developed haphazardly. Chiefly it was 
influenced by the analogy of diplomats, and it became usual for the claim 
of immunity to be brought up by an official of the government. In England, 
when a ship belonging to a foreign sovereigr. was sued, the established 


° These are generally cases involving consuls. Valarinc ». Thompson (1858), 7 N. Y. 575; 
U.S. v. Trumbull, 48 Fed. 94 (S. D. Cal. 1891); Baiz v. Malo (1899), 27 Misc. 685, 58 N. Y. 
Supp. 806. In Herman v. Apetz (1927), 180 Misc. 618, 224 N. Y. Supp. 389, the wife of a 
minister was held to have waived her immunity. The court did not advert to the fact that 
her claim did not have the support of a certificate from the Secretary of State. Similarly, 
in many cases in which immunity was refused to consuls, no question was raised as to the 
propriety of the defendant’s own presentation of his claim. St. Luke’s Hospital v. Barclay, 
3 Blatchf. 259, Fed. Cas, No. 12,241 (C. C. S. D. N. Y. 1885); Gittings v. Crawford, Taney 1, 
Fed. Cas. No. 5,465 (C. C. Md. 1838); Savic v. City of New York (1922), 203 App. Div. 81, 
196 N. Y. Supp. 442. 

10 Holbrook v. Henderson (1851), 6 N. Y. Super. Ct. 619; Carbone v. Carbone (1924), 
123 Misc. 656, 206 N. Y. Supp. 40. 

1 In re Baiz “1890), 135 U.S. 403. The District Court in this case speaks of two sorts of 
evidence as admissible to show diplomatic status, a certificate from the Secretary of State, 
and proof of the exercise of the principal diplomatic functions. 

12 The Anne 1818), 3 Wheat. 435. 

3 In the Vrow Anna Catharina (1803), 5 C. Rob. 15, the Portuguese consul was allowed to 
claim restitution of a ship captured in violation of Portuguese neutrality. It does not ap- 
‘pear in the case whether or not he was expressly authorized by his government to do so. 
The Anne was followed in the recent case of Lyders v. Gund, 32 F. (2d) 308, (N. D. Cal. 
1929). Suit was brought against a consul for services rendered as attorney for the Royal 
Consulate of Denmark. The consul appeared specially to object to the jurisdiction. His 
motion to dismiss the bill was denied on the ground that, the claim of immunity being predi- 
cated on the fact that the state of Denmark would be affected by the judgment, it must be 
shown. that the defendant was authorized by his state to interpose such a claim, his office not 
conferring such authority ipso facio. 
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practice was for the Admiralty Advocate to appear and protest against the 
jurisdiction of the court.“ In one instance at least the foreign minister 
also appeared in the suit In the famous case of the Parlement Belge, 
the Attorney General filed an information and protest. Here indeed the 
Admiralty Advocate contended that the Crown’s declaration that a ship 
was entitled to immunity was conclusive, a contention tacitly rejected by 
the court, since it went on to decide the question for itself. But it was not 
unknown for the diplomatic representative of the claimant state to com- 
municete the facts of its ownership to the Foreign Office, which would in 


turn forward it to the cour: for its information.’ In the post-war cases, 


the variations in practice became greater, as will subsequently appear.!8 
Where the sovereign himself was a litigant, it was never doubted that he 
could himself raise the question, whether as defendant?® or as plaintiff, in 
defense to a counterclaim.2” Where his status as an independent sovereign 
appeared doubtful to the court, it would of its own motion communicate 
with the Foreign Office.”! 

In the United States federal’courts, the practice since 1796 22 had been for 
the Attorney General of the United States, or a law officer acting under his 
direction (usually the district attorney}, to file a suggestion of immunity 
with the court.2*7 But in the State courts other practices obtained. In 
Mason v. Intercolonial Railway of Canada,“ the defendant railway did not 


appear; but a member of the bar acting as amicus curiae brought before the » 


court a suggestion that the railway was owned by the King of Great Britain 
and was entitled to immunity, accompanying the suggestion with affidavits 
from the Minister of Justice and Attorney General of Canada. In its 
opinion allowing immunity, the Massachusetts court expressly sanctioned 
this practice. With the increase of cases involving the immunity of states 
during the World War, the method of the Federal courts was evidently 
found too cumbersome. In almost every case the question was brought 
_ before the court by counsel for the foreign minister, acting as amicus curiae, 
or by the filing of a suggestion by the minister. The Department of State 


4 The Constitution (1879), L. R. 4 P. D. 39; the Prins Frederik (1820), 2. Dod. 451; the 
Parlement Belge, L. R. 4, P. D. 129 (1879), L. R. 5 P. D. 197 (1880). 

15 The Constitution (1879), L. R. 4 P. D. 29. 16 Supra, note 14. 

17 The Jassy (1906), P. 270; the Porto Alexandre, supra. - 18 See infra p. 90. 

19 Duke of Brunswick v. King of Hanover (1844), 6 Beav. 1; De Haber v. Queen of Portugal 
(1851), 17 Q. B. 196; Vavasseur v. Krupp: (1878), 9 Ch. D. 351; Mighell v. Sultan of Johore 
[1884], 1 Q. B. 149. 


20 The Newbatile (1885), L. R. 10 P. D. 33; South African Republic v. La Compagnie 


Franco-Belge (1898), 1 Ch. 190; U.S. S. R. v. Belaiew, 42 L. T. R. 21 (K. B. Div. 1925). 
21 The Charkieh, supra; Mighell v. Sultan of Johore, supra. 
22 The Cassius (1796), 2 Dall. 865; McFaddon v: Schooner Exchange (1812), 7 Cranch, 
116. 23 The Attualita, 238 Fed. 909 (C. C. A. 4th, 1916). 
. 24197 Mass. 349, 83 N. E. 876 (1908). 
2 Johnson Lighterage Co. No. 24,231 Fed. 365 (D. N. J. 1916) insi for Russian Gov- 
ernment appearing as amicus curiae); the Maipo, 252 Fed. 627 (S. D. N. Y. 1918) (suggestion 
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was merely called upon to certify that the person making the suggestion 
was an accredited diplomatic official.“ The courts, indeed, were usually 
doubtful as to the propriety of the method, but in no case was jurisdiction 
refused on the ground that the question was improperly raised.” 

The first authoritative disapproval of the practice was Ex parte Muir,” 
decided by the Supreme Court in 1921. In a libel suit against a vessel for 
damages arising out of a collision, counsel for the British Embassy appeared 
as amicus curiae and suggested that process be cuashed because the ship had 
been requisitioned by the British Government. ‘The suggestion was over- 
ruled, and the master of the ship applied to the Supreme Court for a writ of | 
prohibition preventing the District Court from proceeding with the suit. 
The actual ground of decision was that the issuance of the writ of prohibition 
was discretionary. But in a powerful dictum, the court referred to the 
procedure which had been followed as “a marked departure from what 
theretofore had been recognized as the correct practice; and in our opinion 
the libelant’s objection to it was well taken. The reasons underlying that 
practice are as applicable and urgent now aè in the beginning, and are suf- 
ficiently indicated by observing that it makes for better international - 
relations, conforms to diplomatic usage in other matters, accords to the 
Executive Department the respect rightly due to it, and tends to promote 
harmony of action and uniformity.” Properly to raise the question it was 
necessary either for the foreign state or its authorized representative to 
appear as a suitor, “‘and, if there was objection to appearing as a suitor in a 
foreign court, it was open to that government to make the asserted publie 
status and immunity of the vessel the subject of diplomatic representations 
to the end that, if that claim was recognized by the Executive Department 
of this government, it might be set forth and supported in an appropriate 
suggestion to the court by the Attorney General, or some law officer acting . 
under his direction.” The authorities cited to support this as the only - 


filed by Chilean Chargé d' Affaires); The Roseric, 254 Fed. 154 (D. N. J. 1918) (counsel for 
British Embassy appearing as amicus curiae); the Adriatic, 258 Fed. 902 (C. C. A. 3rd, 1919) 
(same procedure); the Carle Poma, 259 Fed. 369 (C. C. A. 2nd, 1919) (suggestion by Italian 
Ambassador); the Claveresk, 264 Fed. 276 (C. C. A. 2nd, 1920) (held the admission ofa 
suggestion from the British Ambassador to be solely within the discretion of the court. 
The question at issue, however, was not one of immunity, but as to whether there had been a 
breach of charter-party). The Rogday, 279 Fed. 130 (N. D. Cal. 1920), goes farther than 
any other case. In an action in rem by the Russian Socialist Federated Soviet Republic, it 
was held proper for Boris Bakhmetieff, representative of the former Kerensky government, 
to file a suggestion with the court that the plaintiff was not the recognized government 
of Russia. 

26 See, e.g. the Maipo, 252 Fed. 627 (S. D. N. Y. 1918). 

27 A suggestion from counsel forthe French Government appearing as amicus curiae was 
rejected in the Florence H., 248 Fed. 1012 (S. D. N. Y. 1918). But the suggestion was 
couched in unusual terms. Instead of claiming immutity, it argued that the court should 
relinquish jurisdiction because of the diplomatic complications involved. 

28 254 U.S. 522 (1921), annotated in 34 Harv. L. R. 773; 30 Yale L. J. 526. 
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proper practice are hardly convincing,” but the dictum was made the basis 
of a definitive decision in the Pesaro.*° This was an appeal from a dismissal 
of a libel in rem for want of jurisdiction. The court below had received a 
direct suggestion from the Italian Ambassador that the ship was owned by 
Italy. The Supreme Court held it error to entertain the suggestion. When 
the case came up again, the Italian Ambassador appeared on behalf of the 
Italian Government, and the claim of immunity was upheld. This last 
case finally settled the point which the court had expressly left open in the 
Anne,” that the foreign diplomat could appear in the suit without the con- 
sent of the Government of the United States. 

It now being settled that in default of a ‘suggestion from the executive 
department, the foreign government must appear in the suit, it became 
necessary to determine what was a proper appearance to raise the question. 
In the Sao Vicente * a consul-general was held not authorized by virtue of 
his office to enter a claim for immunity. In the Gul Djemal * the master of 
a state-owned ship used for trading purposes was held similarly incompe- 
tent. A curious dictum seems to hint that if it had been a naval vessel the 
result might have been otherwise. But, if the question is one of authoriza- 


29 All the cases cited are ones in which the government or its authorized representative 
appeared (the Sapphire (1870), 11 Wall. 164; the Santissima Trinidad (1822), 7 Wheat. 
283), or where the suggestion was made hv the executive (the Cassius, supra; the Exchange, 
supra; the Pizarro, 19 Fed. Cas. No. 11,199; the Constitution, supra; the Parlement Belge 
supra). Yet it fails to cite a single case in which the practice followed by the lower court 
had been allowed, and it fails to note that in not a single one of the cases cited was it sug- 
gested that the method there followed excluded others. 

40255 U. 8. 216 (1921). 

3 Rerizsi Eros. Co. v. S. S. Pesaro (1926), 271 U. S. 562. 

23 Wheat. 435, 446 (1818). “It is admitted that a claim by a public minister . . . in 
behalf of his sovereign would be good. But in meking this admission it is not to be under- ` 
stood that it zan be made in a court of justice, without the assent or sanction of the govern- 
ment in whose courts the cause is depending. That is a question of great importance, upon 
which this court expressly reserve their opinion.” 

3 The Sao Vicente (1922), 260 U. S. 151. This case has a curious history. The Sao 
Vicente was libelled and a claim was entered by the Transportes Maritimos do Estado, which 
set up immurity as a department of the Government of Portugal. The answer was verified 
by the Portuguese vice-consul. The lower court held this bad as a mere suggestion by an 
unauthorized. official, failing to discuss the question whether the claimant itself could raise 
the question. The Consul-General of Portugal then brought certiorari to the Supreme Court, 
which sus-ained the lower court as mentioned above. In 1923, after decree was rendered, 
the claimant presented a suggestion by the Portuguese Minister. This was again held in- 
sufficient, 29% Fed. 829 (C. C. A. 8rd, 1924). Asa final effort, the Portuguese Minister, by 
original petition in the Supreme Court, sought a writ.of prohibition against any further ac- 
tion in the proceedings. The Supreme Court could see no reason for granting such ex- 
traordinary relief when there had been plenty of time to interpose immunity in the regular 
manner. In re Transportes Maritimos do Estado (1 uaa 264 U. 5. 105. 

s 264 U. S. 90 (1924). 

35 “Although an officer of the Turkish navy, he was SE no naval or ae, duty, 
and was serving upon a vessel not functioning in a naval or military. capacity.” 
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tion to claim the prerogatives of sovereignty, it is difficult to see why a naval 
officer should be in a more favored position. 

But this distinction between the failure of the foreign government to 
appear and appearance by an unauthorized person, had by no means been 
made clear, and the inferior courts, failing to recognize it, found themselves 
in difficulties. Thus in the Secundus, in a libel suit against a ship, the 
French Consul-General filed a suggestion of a claim of title. On the au- 
thority of Ex parte Muir this was held insufficient, and the French Republic - 
was given sixty days to present a claim through diplomatic channels. 
Instead of doing this, the French Chargé d’ Affaires attempted to intervene 
in the suit for the interest of the Republic of France and prayed to defend. 
This again was held insufficient and the sale of the ship ordered.*’ Yet the 
intervention of the claimant state through its diplomatic representative was 
precisely what had been allowed by the Supreme Court in Berrizi Bros. Co. 
v. 5. S. Pesaro.%§ i 

In cases involving governmental agencies and state-owned corporations, 
this distinction is more difficult to detect. Furthermore the question has 
not yet been decided by the Supreme Court,” and as a result the practice 
of courts is as divergent as it formerly was in regard to state ships. In 
Pilger v. U. S. Steel Corporation, the British Public Trustee was sued. 
The defendant appeared specially and filed an answer in the nature of 
a plea to the jurisdiction. In Coale v. Société Codperative Suisse des 
Charbons* the suit was against a corporation whose stock was owned 
by the Swiss Confederation. The corporation set up a claim to immunity in 
its answer. In both cases immunity was refused without any mention 
of the propriety of the practice. In Bradford v. Director General of Rail- 
roads of Mexico # the defendant did not appear, and it was held proper for 
his attorney to file an amicus curiae affidavit. Immunity was allowed. . In 
United States v. Deutsche Kalisyndikat Gesellschaft,“ a corporation owned 
by the French Republic was defendant. The French Ambassador attempted 
to induce the State Department to intervene, but the Secretary of State in- 
formed the Attorney-General that the department did not favor immunity, 
and the ambassador then asked leave to intervene on behalf of France as a 
party defendant. The request was granted, but the claim of immunity de- 


3 13 F. (2d) 469 (E. D. N. Y. 1926). i i 

8715 F. (2d) 711 (HE. D. N. Y. 1926). The court calls the-document filed by the Chargé 
d’ Affaires a “suggestion.” - But it would appear to be much more than that from the text as 
printed in the report. 38 271 U. S. 562 (1926). 

3° The question was presented in two cases which came before the Supreme Court. In one 
the writ of error was dismissed for lack of a federal question (Transportes Maritimos do 
Estado, supra); in the other the court denied certiorari (Kunglig Jarnvagsstyrelsen v. Dexter 
& Carpenter, 280 U. S. 579). 4097 N. J. Eq. 102; 127 Atl. 103 (1925). 

4121 F. (2d) 180 (S. D.. N. Y. 192). Note that this case was decided after the Supreme 
Court’s decision in Ex parte Muir. 

42278 S. W. 251 (Tex. 1925). 431 F. (2d) 199 (S. D. N. Y. 1929). 
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nied. In only one case has the question received consideration. In Kunglig 
Jarnvegsstyrelsen v. Dexter & Carpenter,* a corporation owned by the 
Swedish Government brought suit. The defendant set up a counterclaim 
agains: which the plaintiff protested on ground that it was entitled to im- 
munity. The reasoned opinion of Judge Learned Hand, that the plaintiff’s 
contention must be rejected on the ground that it was not properly before the 
court, has been recently upheld by the Circuit Court of Appeals.“ 

Before examining the validity of the arguments advanced in this and other 
opinions, two striking facts must be borne in mind. First, while Hx parte 
Muir settled the rule for the Federal courts,“ the State courts have refused to 
follow suit.*7 Second, the doctrine has never received support in any other 
country than the United States. The British cases of the Parlement Belge * 
and the Jassy +° are often cited'as if they supported the rule. But, though 
the same practice was there followed, it was not intimated that it was the 
only proper one. In fact, there is contrary British authority. In Compania 
Mercantil Argentina v. U. S. Shipping Board,** the Shipping Board was sued 
in personam. The defendant applied to set aside the writ, and the American 
Ambassador, without making himself a party, furnished the court with a 
- certificate regarding the defendant’s status. Immunity was allowed without 
any intimation that the suggestion was improper. Even a private ship- 
owner has been allowed to set up the fact that his ship had been requisitioned 
by his government.*! What effect the ruling in Engelke v. Musmann,” that 
the statement of the Foreign Office is conclusive on the court, may have on 
English practice, is problematical. Also noteworthy is the Scotch case of 
The Victoria v. The Quillwark, where the United States Shipping Board, 
in an action in personam, was itself allowed to set up a claim of im- 
‘munity. 

“ 300 Fed. 891, (S. D. N. Y. 1924). 

& 32 F. (2d) 195 (C. C. A. 2nd, 1929). Certiorari was denied by the Supreme Court, Oct. 
21, 1929. In Molina v. Comision Reguladora del Mercado de Henequin (1918), 91 N. J. L. 
382, 103 Atl. 397, a corporation owned by the State of Yucatan was sued. The defendant 
called attention to a letter from the Mexican Ambassador to the Secretary of State regarding 
its immunity. The court refused to consider the communication because not addressed to 
it. The State Department and the Mexican Ambassador had declined to intervene. The 
case turns, however, on the point that a political subdivision is not entitled to immunity. 

46 The cule was followed in Societa Commerciale Italiana di Navigazione v. Maru Naviga- 
tion Co., 280 Fed. 334 (C. C. A. 4th, 1922), and in the Secundus, supra. 

47 “However the objection may be presented by the foreign sovereign, the court must give 
heed to it.” ` De Simone v. Transportes Maritimos do Estado (1922), 191 N. Y. Supp. 864, 
199 App. Div. 602; Bradford v. Director General of Railroads of Mexico, 278 S. W. 251 
(Tex. 1925). | 

8 L. R. 4 P. D. 129 (1879), L. R. 5 P. D. 197 (1880). 4° (1906), P. 270. 

5040 Times L. R. 601 (Court of Appeal, 1924). . l : 

& The Messicano, 32 Times L. R. 519 (Prob., Div. & Adm. Div. 1916). Cf. the Crimdon, 
35 Times L. R. 81 (Prob., Div. & Adm. Div. 1918). Note also the Jupiter (No. 1), {1924) P. 
236, in wħich the U. S. 8. R. appeared in the suit, 

68 (1928), A. C. 438. 5s 1922 Scots Law Times, 68 (Court of Sessions, 1921). 
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The German practice would clearly not permit of such a rule as that of 
Ex parte Muir. The determination of jurisdiction is solely a question for the 
court.5 It is completely free from administrative interference. The only 
check on its exercise of jurisdiction over a foreign state is that the proper 
administrative official of the particular German state in which suit is brought 
may bring the question of competence before a judicial authority instituted 
to decide on conflicts of jurisdiction (in Prussia, the Gerichtshof zur Ents- 
cheidung der Kompetenzkonfitikte).= In this court the question of immunity 
may be raised only by the executive. But in the first instance, the court 
may consider the question of immunity no matter how raised. Thus, one 
finds immunity claimed by the Turkish Military Fiskus,** by the Polish State 
Loan Bank,*’ by a public corporation of Poland,®* by the Belgian Railway 
Fiskus.°*° The nearest approach to the American situation is in the case in- 
volving the Ice King. The U. S. Shipping Board was sued for damages 
arising out of a collision. The defendant raised the question of immunity 
itself and the claim was granted. 

Germany, however, is a country where not only are the courts unusually 
free from executive interference, but also one which has been extremely 
liberal in granting immunity to states. Yet even in countries where 
liberality in this respect has not gone as far, in France, Belgium, and Egypt, 
the courts have sanctioned practices similar to those condemned ky the 
United States Supreme Court. French jurisprudence furnishes one of the 


6 “ Die Enischeulung liegt in der Hand des Gerichts, an eine etwaige Regierungserkldrung 
würde es nicht gebunden sein.” 1 Stein-Jonas, Zivilprozessordnung, 24 (14th ed. 1928):- 
Nach deutschen Slaats- und Verwaltungsrecht hat grundsätzlich jede Behörde über alle Fragen, 
die fur ihre Entscheidung von Bedeutung sind, selbständig zu entscheiden, auch wenn diese 
Fragen aus einem anderen Zustdndigkeilsgebiet stammen, ohne an die Auffassung der in dem 
anderen Gebiet zuständigen Behörde gebunden zu sein. . . . Auch das Auswärtige Ami vertritt 
diese Meinung und erklärt, zu keiner Zeit sei der Siandpunkt vertreten worden, dass sein? Mein- 
ung für die Urteilsfindung eines deutschen Gerichis bindend sei.” Oberlandesgericht of Darm- 
stadt, Dec. 20, 1926, supra. 

55 An example of this procedure is the famous Hellfeld case, Gerichtshof zur Entscheidung 
der Kompetenzkonflikte, 5 this JOURNAL, 1911, 490. See also decision of the same court, 
June 27, 1925, Juristische Wochenschrift, 1926, 402, where the Bulgarian State, whose credits 
were attached, refused to avail itself of its right of objection, and the question of competence 
of the lower court was brought up by the Prussian Ministerprisident. 

5 Gerichtshof zur Entscheidung der Kompetenzkonflikte, May 29, 1920, Juris ische 
Wochenschrift, 1921, 772; same court Dec. 4, 1920, Juristische Wochenschrifi, 1921, 1478. 44 - 

57 Gerichts. zur Entsch. der Komp., March 12, 1921, Juristische Wochenschr., 1921, 1480. 

58 Oberlandesgericht of Breslau, Oct. 29, 1921, 42 Rechtsprechung der Oberlandésgerichte, 44. 

5 5, B. v. Belgian Railway Fiskus, Reichsgericht, Dec. 12, 1905, 62 Entscheidungen des 
Reichsgerichts in Zivilsachen, 165. 

668. G. S. v. U. S. Shipping Board, Dec. 10, 1921, 103 Entscheidungen des Reichsgerichis in 
Zivilsachen, 274. . 

61 See in support of this Allen, Position of Foreign States before German Courts (1928), 
passim; Mendelsohn-Bartholdy, “Die Gerichtsbarkeit über fremde Staaten,” 55 Juristische 
Wochenschrift, 2405; Loening, Die Gerichtsbarkeit uber Fremde Staaten und Souverdne (1903), 
Festgabe f. Fitting, 169 (an older study much cited in Germany). 
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very few cases in which the problem was expressly considered. In a suit 
arising out of a collision involving a ship owned by the British Government 
but operated by a private company, the immunity of the vessel was asserted 
by the captain. It was objected that the latter had no standing to invoke 
such a defense. The answer of the court was that since the company and the 
captain were agents of the British Government, ‘‘le capitaine a done qualité 
pour opposer à l’action en responsabilité intentée par la Société intimée tous les 
moyens que le gouvernement anglais, qu’il représente, pourrait lui opposer lui- 
même et notamment Vexception d’exterritorialité.” ° In a suit against a 
private corporation for infringement of patents, the corporation was allowed 
to show that it had acted as agent for the British Government and was im- 
mune from suit.” The United States Shipping Board has also been allowed 
to set up claims of immunity without joining the American Ambassador or 
appealing to the executive. 

The incompetence of tribunals to judge them has been advanced by po- 
litical subdivisions, though unsuccessfully, and by the administration of a 
state railroad, successfully.“ In Belgium, the Tribunal de Commerce of Ant- 
werp has allowed the captain of a ship owned by the Portuguese Transportes 
Maritunos do Estado, who was being sued for damages caused by delay, to 
set up the incompetence of the court on the ground that the suit in essence 
was against the Portuguese State.*? But instances where the state intervened 
as a party also exist.°* A recent case in the Mixed Tribunal of Alexandria 
presents the interesting situation of a private corporation appearing in an 
attachment proceeding against a vessel, and raising the successful claim of 
immunity on the ground of ownership of the vessel by the Soviet Govern- 
ment. The corporation is described as appearing “in the quality of agent 
of the Soviet merchant fleet which itself represents the Union of Socialist 

62 Saabrok v. Société Maritime Auxilliare de Transports, Cour d’Appel de Rennes, June 
29, 1918, 18 Rev. de Droit I nt. Privé, 743. Similarly in the Campos v. Compagnie des Char- 
geurs Réunis, Trib. de Commerce de Havre, May 9, 1919, 46 Journal du Droit Int. 747, the 
captain of a Brazilian ship was permitted to intervene and object against an attachment on 
the ground of immunity. 

& Ksneult-Pelterie v. A. V. Roe Co., Ltd., Trib. Civ. Seine, April 1, 1925, 52 Journ. du 
Droit Int. 702. 

6 The Avensdaw, Trib. de Commerce Rouen, Jan. 20, 1922, 34 Rev. Int. du Droit Maritime, 
1074. 

8 Ville de Généve v. Consorts de Cibry, Cour d’Appel de Paris, June 19, 1894, Dalloz 
(1894) IT, 513; Crédit Foncier d'Algérie et de Tunisie v. Département d’Antiquoia, Trib. 
Civ. Seine, Déc, 11, 1922, 18 Rev. de Droit Int. Privé, 748. See, also, Société le Gostorg v. 
Association France-Export, Court of Cassation, Feb. 19, 1929, 24 Rev. de Droit Int. Privé, 266. 

66 Carretier v. Chemin de Fer d’ Alsace Lorraine, Cassation, May 5. 1885, Dalloz (1885), I, 
341, 13 Journal du Droit Int. Privé, 83. 

The Pangim, July 12, 1923, 4 Rev, de Droit Maritime Comp. 213. The Portuguese 
department here iavolecd: has figured prominently in the American jurisprudence on the 
subject. See supra, note 33. 

68 Etat Portugais v. Sauvage, Cour d’Appel de Bruxelles, ai 27, 1921, Pasicrisie Belge 
1921, 53. 
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Soviet Republics.” ®* Similarly the incompetence of the court has been ad- 
vanced by the captain of the libelled ship.”° 

Italy stands at the extreme of the countries err favor ‘restriction of 
immunity.” Yet the Court of Cassation found nothing to object in the 
reception by the court of first instance of a certificate from the Russian 
Ambassador setting forth that the defendant in a suit before it was a Russian - 
state corporation.” The attempt of the United States Shipping Board to 
secure immunity before the Italian courts has not been successful. But 
apparently it was never doubted that the question could be brought before 
- the court for decision by the Shipping Board itself.” 

The practice of the other states of Europe can hardly be said to Re 
developed as yet. Poland has evidently set itself on the paths followed by 
the German courts and considers the question of immunity one to be de- 
termined by the court of its own motion.“ Cases involving immunity of 
state agencies have arisen in Hungary,” Czechoslovakia,” Switzerland, ”” 
and Portugal,’® and the defendant itself was allowed to set up the incompe- 
tence of the court. 

One sole reminder of the American practice is to be found in Canada. An 
application was made for the release of a ship from arrest on the ground that 
it belonged to the Government of Indo-China. The court was furnished by 
the Minister of Justice with a communication from the French Consul- 


69 The T'chitchérine, Trib. Mixte d’Alexandrie, Nov. 8, 1927. See also National Naviga- 
tion Co. v. 'Tavoulardis et Cie., 19 Gazette des Tribunaux Miztes, 251; Borg v. Caisse 
Nationale d’Epargne Frangaise, Trib. Civil d’Alexandrie, Nov. 29, 1924, 16 Gazette des 
Tribunaux Mixtes, 123. 

70 Hall v. Administration des Port et Phares, Court of Appeal of Alexandria, Nov. 24, 1920, 
11 Gazette des Pribunauz, 23. 

n For typical Italian decisions see Elmilick v. Bey of ‘Tunis, Court of Lucca, April 2, 1886, 
14 Journal du Droit Int: Privé, 50; Nobili v. Charles I of Austria, Cassation, March 11, 1921, 
48 Journal du Droit Int. Privé, 626; French Government v. Serra, Court of Appeal of Genova, 
May 4, 1925, 17 Rivista di Dir. Int. 540; Rumanian State v. Trutta, Cassation, March 
13, 1926, 18 Rivista di Dir. Int. 252; Greek State v. Capone, Court of Abpea of Naples, July 
16, 1926, 19 Rivista di Dir. Int. 102. 

_ ™ Russian Commercial Representation v. Tessini, Cassation, June 12, 1925, 18 Rivisia di 
Dir. Int, 249. 

73 U. S. Shipping Board v. Consorzio Importazione Carboni Fossili, Court of Appeals of 
Genova, April 24, 1925, 12 Rev. de Droit Maritime Comp. 350; Societa Riunite di Assicura- 
zioni v. U. S. Shipping Board, Court of Appeals of Naples, Dec. 2, 1925, Monitore dei Tri- 
bunali, 1926, 336. 

74 Decision of the Supreme Court, Oct. 29, 1925, Gazeta Sadowa Warszawska, 1926, 146, 
1 Zeit. für Ostrecht, 272 (involving Italian military attaché). 

% Royal Hungarian Supreme Court, Aug. 1, 1916, 1 Zeit. für Ostrecht, 297 (Turkish Fiskus). 

7% Decision of the Supreme Court, Oct. 12, 1920, 1 Zeit. für Ostrecht, 252 (Austrian Railway 
Administration). 

77 Ministère des finances autrichien v. Dreyfus, Trib. Fédéral, March 13, 1918, 15 Rev. de 
Droit Int. Privé, 172 (immunity denied). 

78 Public Prosecutor for the Treasury v. U. S. Shipping Board, Court of Appeal of Lisbon: 
_ Feb. 13, 1926, 11 Gazeta Judicial Porta Delgada, No. 170 (2nd ser.) 68 (immunity denied). 
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General to the Tada Seasaas for Foreign Affairs, PEET by a 
suggestion of lack of.jurisdiction from the Minister of Justice himself.’® 
But in view of the scarcity of cases dealing with sovereign immunity in the 
Canadien courts, it can hardly be said that Canadian practice is committed 
to follow the lines of that of the United’ States. 

Not cnly does the procedure of foreign courts afford no parallels to the 
rule of Ex parte Muir, but there are several Anglo-American decisions which 
it is difficult to reconcile with it. In a suit between private persons it has 
been held permissible for one of the litigants to raise the question of immu- 
nity of a foreign government.” A remarkable case is Nankivel v. Omsk All- 
Russian Government.®® A bank was served with an order for examination 
in proceedings supplementary to a judgment obtained against the Omsk’ 
Government, which was already defunct. The bank moved to vacate the 
order or the ground that the judgment, which had been rendered by default, 
was void because given against a sovereign. The New York Court of Ap- 
peals supported this contention, even though the government had not been 
recognized by the United States, had not appeared in the suit to ‘set up im- 
munity, and even though the question was raised by a private party. Ofthe 
same nature is the situation suggested by the Western Mazd,".where a 
private party whose ship was libelled in rem was allowed to set up the fact 
that no cause of action ever arose because at the time of the alleged collision 
the ship was owned by a sovereign state. The inconsistency of this with 
Ex parte Muir was recognized in the Augustine, where the court attempted 
a reconciliation by permitting the private party to set up the fact that no 
lien attached, but holding that the defense of immunity from arrest was a 
‘personal privilege of the sovereign. 

But, in spite of the array of authorities against it, cannot ane rule of 
Eg parte Muir, nevertheless, find justification in principle? The best rea- 
soned opinion supporting it is that of Judge Hand, cited above.* 
The bare fact of sovereignty, it is said, does not disturb the existence of facts 
upon which jurisdiction depends. ‘The acts of the sovereign outside its own 
territory create the same rights and obligations as though only private 
persons were concerned. The court declines to judge these acts only because 
of comity between the foreign sovereign and its own: 

To assert the immunity is a step involving possible political conse- 
quences, since the sovereign so declares his unwillingness to accept the 


decision of the courts of a friendly power. This he may be unwilling 
to do. On the other hand, it is unfair to private litigants that they 


78 Brown v. B. S. Indochine (1923), 21 Ex. Ct. of Canada 406. 

80 Wadsworth v. Queen of Spain (1851), 17 Q. B. 215. ' 

81237 N. Y. 150, 142 N. E. 569 (1923). 2 257 U. S. 419 (i921). 

8 In the Western Maid, the ship had been formerly owned by the United States, but in the 
Tervaele, 38 Times L. R. 825 (Court of Appeal, 1922), which reached the same result, a 
foreign gcvernment had been the former owner. 

%8 F. (2d) 287 (S. D. N. Y. 1924). 
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should be deprived of a trial through the intervention of one whose 
authority the sovereign may rightly repudiate, or merely by a sug- 
gestion which falls short of a claim of right. Therefore nothing short 
of a claim made by intervention as a suitor will serve, and obviously 
this can be done only by some one authorized to assert the sovereign’s 
prerogative. 


Since the authorities dealt only with libels in rem against vessels, Judge 
Hand goes on to contend that there is no difference between.such an action 
and one in personam against an agency of the sovereign. “When the claim- 
ant appears and claims the ship, he in fact takes the position of reus, and the 
suit proceeds between the parties.” 

Of the logical argument here constructed, it need only be said that it bases 
itself on the assumption that the question of sovereign immunity is purely 
one of comity, and the jurisdiction of the court is not affected until the sover- 
eign expressly sets up his claim, an assumption which can by no means be 
said to have found universal acceptance.® The argument often advanced 
by others, that a claim of immunity involves political consequences and 
should therefore be made through the executive, cannot sound very convinc- 
ing in view of the fact that the foreign government itself may appear in the 
suit. Equally difficult to understand is the contention that “‘it is unfair to 
private litigants that they should be deprived of a trial through the interven- 
tion of one whose authority the sovereign may repudiate.” But, repudiation | 
by the sovereign of the authority of the person who had purported to repre- 
sent him would be just what the private litigant would most desire, since it 
would mean the repudiation of the claim of immunity. __ 

Against these arguments from policy must be set the fact that the method 
of joining a government, and still more so of communicating with the De- 
partment of State, is cumbersome and makes for delays in which ths one to 
suffer is not the government but the private litigant. Itis not enough to say 
that if a government desires to claim its extraordinary privileges, it should 
do so openly by making itself a party litigant. States may frequently have 
their own reasons for refusing to do so, sometimes weighty enough for the 
state to have been willing to relinquish its undoubted rights instead of joining 
the suit. Is the advantage to the private litigant so great that it overbal- 
ances the embarrassment which may be caused the government? 

Furthermore, in holding it improper for the question to be suggested by an 
amicus curiae, the Supreme Court bas carved out an exception to the well 
established rule that since amicti curiae are purely for the information of the 


85 Thus the New York Court of Appeals, “To sue a sovereign state is to insult it in a man- 
ner which it may treat with silent contempt. It is not bound to come into our courts and 
plead its immunity. It is liable to suit only when its consent is duly given.” Nankivel v, 
Omsk All-Russian Government (1923), 237 N. Y. 150, 142 N. E. 569. And note the cases 
in which it is held that a default judgment against a sovereign who fails to appear is void. 
De Haber v, Queen of Portugal, supra; Porto Rico v, Rosaly y Castillo (1913), 227 U. S. 
270. 
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court, the latter has complete discretion in regard to them.®* Lastly, itis to 
be observed that there are several situations in which the rule of Ex parte — 
Muir weuld not work, namely, where unrecognized states, states with which 
diplomazic relations have been suspended, or enemy. states, are involved. 

The State Department would refuse to make any suggestion to the court, 

and it is unlikely that such states would be allowed to intervene as parties. 
Yet if, as seems to be the rule, such states are immune from direct suit,®’ it is 
ratliér ilogical to set up a procedure which makes it impossible for them to 
secure immunity for their property. | 

Only one advantage of the rule remains undisputed. It is a most con- 
venient way to limit state immunity without the necessity of a commitment 
on the main question. The Supreme Court has found it a very useful refuge 
from embarrassing decisions. This, apparently, is the explanation of the 
origin of the rule. But would it not be more desirable to obtain as speedily 
_as possible a definite set of principles in this troublesome field?. Were it 
settled now that a state-owned corporation is not entitled to immunity, the 
subject af this article would have only academic interest. Buta short time 
ago the Supreme Court had avoided an opportunity to settle the question.®® 
Meanwhile the problem remains whether the rule of Ex parte Muir is to be 
extended to cover cases of state agencies. Judge Hand found no logical 
difference between a suit against a ship and one against anagency. Yet, may 
it not be argued that a state-owned corporation which is authorized by the 
state to carry on business is, as part of that business, authorized to set up a 
claim of immunity from suit? 

Above all, it is essential not to confuse the question of procedure with the 
general problem of state immunity. A court may be extremely reluctant to 
grant immunity but at the same time allow complete freedom in the presen- 
tation of suggestions. The sole consideration in a procedural matter should 
be the convenience of the litigants and the speedy Ba of the larger 
interests involved. 


8 The Claveresk, supra; 34 Harv. L. Rev. 778. 

8? The immunity from suit of an unrecognized government was upheld in Wulfsohn v. 
R. S. F. 8. R. (1923), 234 N. Y. 372, 188 N. E. 24, and in Nankivel v. Omsk All-Russian 
Government, supra. A fortiori, the same should be true of a government with whom 
diplomatic relations have been suspended, An enemy government has been allowed im- 
munity in Germany. Oberlandesgericht of Dresden, April 26, 1915, 31 Rechtsprechung der 
Oberlandesgzrichte, 175. 

88 Certiorart was denied in the Swedish Railway Administration case. (1929) 280 U.S. 79. 
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FINAL LIQUIDATION OF GERMAN WAR REPARATIONS 


On June 7, 1929, the committee of independent financial experts, set up 
by the Governments of Germany, Belgium, France, Great Britain, Italy 
and Japan, made its report, known as the Young.Plan,embodying proposals 
for the complete and final settlement of the war reparations Problem under 
the Treaty of Versailles. 

This plan,! with some modifications, was finally adopted by the representa- 
tives of all the Powers above mentioned at The Hague, in January, 1930. 
By this plan the total annuities to be paid by Germany in full discharge of 
its obligations on account of war reparations, were fixed, and in an annex 
thereto a percentage of these payments was allocated to each interested 
Power, including the United States, although the United States was not a 
party to the agreement giving effect to this plan. The share allocated to the 
United States was intended to cover the amounts payable on account of 
the cost of the army of occupation, as well as in satisfaction of the awards 
of the Mixed Claims Commission between the United States and Germany 
on account of reparation claims and other claims under the Treaty of Berlin. 
The plan did not apportion the share of the United States between these ' 
two accounts, this apportionment being left for the United States Govern- 
ment to determine for itself. 

This plan was designed as a substitute for and superseded all the previous 
international arrangements between Germany and the creditor Powers for 
the payment of Germany’s financial obligations arising out of the war. 

The situation thus developed presented two important international ques- 
tions from the point of view of the United States. One of these questions 
was whether the amount allocated to the United States was acceptable, and 
the other was whether, if the amount was acceptable, the United States 
should participate in the Young Plan with the other Powers interested, or 
make a separate agreement with Germany for the direct payment of the 
share apportioned to the United States under that plan. 

: These questions were submitted to Congress by the President in March, 
1930, with a report by the Secretary of the Treasury, containing recommenda- 
tions as to the position to be taken by the United States, which recommenda- 
tions were approved by the President. 

In considering these questions it was found necessary to review the various 
steps previously taken by the interested Powers, in attempting to settle the ` 
German reparations problem. These steps began with the Armistice Agree- 
ment of November 11, 1918, and the Treaty of Versailles, by the terms of - 

1 See Supplement to this Joornat,; October, 1930 (Vol. 24), p. 259. 
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which Germany was obligated to pay the cost of the several armies of occu- 
pation maintained by the Allied Powers and the United States, and also to 
make compensation in general for damage done to the civilian population 
of the Allied and Associated Powers, and to their property during the war. 

The Treaty of Versailles provided that the amount to be paid on account 
of reparations should be determined by the Reparation Commission estab- 
lished thereunder, which commission was also authorized to collect and 
distribute the accruing payments among the creditor Powers. The United 
States did not participate officially in the establishment of this commission, - 
or in fixing the amount of Germany’s liability. | 

The Reparation Commission fixed the liability of Germany at 132,000- 
000,000 gold marks, which proved to be beyond Germany’s immediate 
capacity to pay, and, accordingly, the so-called Dawes Committee was 
organized to work out a temporary arrangement, which, by ‘establishing 
stability and confidence, would ultimately lead to a final adjustment. The 
plan recommended by this committee, and known as the Dawes Plan, was 
submitted to the interested Powers in 1924, and on August 30th of that 
year they, with the exception of the United States, signed an agreement at 
London adopting the Dawes Plan. This agreement was known as the Lon- 
don Agreement,? and was supplemented by an agreement known as the 
Paris Agreement,’ signed on January 14, 1925, by the same signatory Pow- 
ers, and also by the United States, allocating the German reparation pay- 
ments under the Dawes Plan among the creditor Powers. The annuity 
allocatec. to the United States under this agreement amounted to 55,000,000 
gold marks, beginning September 1, 1926, on account of army costs, and an 
annuity equivalent to 214 per cent. of all receipts from Germany available 
for reparation payments, not to exceed 45,000,000 gold marks in any year, 
for account of the awards of the Mixed Claims Commission. The amounts 
thus allocated therein were paid up to August 31, 1929, when this plan was 
superseded by the Young Plan. 

In addition to the steps above mentioned, the United States and the 
Principal Allied Powers on May 25, 1923 signed the so-called Wadsworth 
Agreement,* which arranged for the payment of twelve specific annual in- 
stallments in satisfaction of the American army of occupation costs, but these 
payments, like the others above mentioned, were to be made out of pay- 
ments received by the other creditor Powers from Germany after the deduc- 
tion of certain prior charges. This agreement was never ratified, but one 
payment of approximately $15,000,000 was received under it by the United 
States. The Paris Agreement superseded this agreement, and covered both 
the army of occupation costs and the Mixed Claims Commission awards. 


2See Supplement to this Journan, Vol. 19, p. 43. 

3 See Supplement to this Journnar, Vol. 19, p. 62. 

4 Synopsis of agreement printed in this Journat, Vol. 17 (1923), p. 516 and text printed in 
New York Times, May 26, 1928, p. 8. 
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The amount allocated to the United States under the Young Plan was 
considered satisfactory by the executive. branch of the Government, and 
action by Congress authorizing the making of a separate agreement with 
Germany settling its indebtedness to the United States by direct payments 
was recommended by the President. To that end a proposed form of agree- 
ment,® which had been negotiated through the Treasury Department with the 
German Government, providing for a settlement on this basis, was submitted 
to Congress with the request that the necessary authority be giver for its 
execution. 

The reasons which influenced the Executive to recommend this course of 
action were set forth in the above mentioned report of the Secretary of the 
Treasury, and later more fully explained by the Undersecretary of the Treas- 
ury at hearings before the Congressional committee having charge of this 
legislation. These reasons were, briefly, as follows: 

The Young Plan, in effect, is a final liquidation of Germany’s war debts to 
the creditor Powers, and also abolishes all the machinery provided in the 
Dawes Plan and other existing arrangements for the collection frem Ger- 
many and the distribution of payments to them under existing treaties. 
Consequently, in order to receive further payments in settlement of Ger- 
many’s obligations, it was necessary for the United States either to partici- 
pate in the Young Plan or to enter into a separate agreement with Germany 
alone. 

” As to these alternatives, the Executive did not feel justified in involving 
the United States in the responsibilities of collecting and distributing repa- 
ration payments, thus, incidentally, approving the total amounts thereof 
allocated to the other creditor Powers, and coédperating in the organization 
and management of the proposed International Bank, which would have re- 
sulted from participation in the Young Plan. A further objection to partici- 
pating in the Young Plan was that apparently it seemed to link and merge 
reparation payments by Germany with Allied debt payments to the United 
States, to which the Government of the United States had consistently 
refused to consent. The Executive preferred the simpler and more direct 
plan of entering into a separate agreement with Germany alone on the terms 
embodied in the proposed agreement already negotiated and approved by the 
Treasury Department. l | 

As to the acceptability of the indemnities allocated to the United States, 
which were somewhat less advantageous than those provided under the Paris 
Agreement, figures and computations were submitted showing that the 
concessions asked of the United States did not seem disproportionate to the 
concessions made by the other creditor Powers, and that the annuities al- 
located to the United States would place it in a position of comparative 
equality with the other creditor Powers. Moreover, although the United 
States was under no legal obligation to accept the share apportioned to it, as 

5 See Supplement to this JOURNAL, January, 1931 (Vol. 25), p. 1. 
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represecting the total amount to be received from Germany, nevertheless, 

“as a practical matter, since the report of the experts’ committee was a pro- 
posal deiinitely fixing the limits of the total amounts to be paid by Gerrnary, 
any claim: on our part to increase our share would necessarily involve a 
readjustment of the shares to be received by all other nations.” . In view of 
all the circumstances, and the relatively small amount of our claim as com- 
pared with the total amounts to be paid, there seemed to the Executive to 
be no justification for reopening the whole question by refusing to accept 
the annuities provided by the Young Plan. 

The figures submitted by the Treasury Department showed that tre 
United States had received, up to September 1, 1929, on account of army. 
costs, approximately $39,000,000. under the Paris Agreement, and that on 
that date there was still due on this account approximately $194,000,000. 
It also appeared that as to the Mixed Claims Commission awards the United 
States had received from Germany up to September 1, 1929, approximately 
$32,000,900, under the Paris Agreement, which, together with earnings 
and profits on investments, made available for distribution approximately 
$34,000,000, and left $256,000,000 still to be provided for. 

- In the Settlement of War Claims Act of 19286 Congress made provision for 
' the payment of this indebtedness, and arranged that the further annuities 
receivabie from Germany under the Paris Agreement should be applied to 
that purpose. l 

The Young Plan, in apportioning the German -payments among the 
creditor nations, reduced by ten per cent. Germany’s indebtedness to all the 
interested Powers, including the United States, for the cost of their armies of 
occupation, but left undistributed the total payment to be made by Ger- 
many to the United States on account of the awards of the Mixed Claims 
Commission, although the period within which these payments were to be 
completed was somewhat prolonged by a small reduction in the annual 
installments. | 

The proposed new agreement took note of these changes, and fixed the 
amount of the total payments to be made, connecting them with payments 
contemplated by the Settlement of War Claims Act of 1928. The new 
agreement also provided that this indebtedness should be evidenced by two 
series. of bonds of the German Government, one series on account of Claims 
Commission awards, and the other on account of Army of Occupation costs. 
These bonds were required to be deposited in the United States Treasury, 
and are to be cancelled when satisfied by the application of annuity pay- 
ments. ‘The only security for the payment of these bonds is the pledge of 
the full faith and credit of Germany for their ultimate satisfaction, and Ger- 
many was thereby placed in the same position as the Allied Powers indebted 
to the United States under the debt funding agreements between them ard 
the United States. 

6 See SUPPLEMENT to this JOURNAL, Vol. 22 (1928), p. 40. . 
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The proposed agreement was approved by Congress and by the German 
Government, and was thereupon duly executed on June 23, 1930. On 
November 7, 1930, the German Embassy at Washington delivered to the 
Treasury Department bonds of the German Government in the principal 
amount of Rm. 3,169,700,000, of which Rm. 2,121,600,000 was on account of 
the awards of the Mixed Claims Commission, and Rm. 1,048,100,000 was on 
account of the costs of the American Army of Occupation. Of these bonds, 
the first two of the Mixed Claims series, in the aggregate principal amount of 
Rim. 61,200,000, and the first two of the Army costs series, in the aggregate 
principal amount of Rm. 37,850,000, having already been satisfied through 
the payments already received from Germany, were returned to the German 
Government. 

CHANDLER P. ANDERSON 


THE GERMAN SHIP CLAIMS 


On June 5, 1930, Judge James W. Remick, the War Claims Arbiter ap- 
pointed under the Settlement of War Claims Act, rendered his award! in the 
: claims of the 94 German merchant ships, of approximately 600,000 tons, 
which had been requisitioned by the United States under authority of the 
Joint Resolution of May 12, 1917. The award of $74,243,000 (including 
two small ships whose owners have become Danes) thus terminates after 
thirteen years, except for payment, a proceeding which began in April, 1917, 
under circumstances veiled in confusion and uncertainty. 

The Joint Resolution of May 12, 1917, it will be recalled, provided for the 
taking of title to the German merchant vessels which had sought refuge in 
_ American harbors in 1914. The resolution provided for the appointment of 
a Naval Board of Survey, who were to “ascertain the actual value of the 
vessel . . . at the time of its taking,” and the findings of the board were to: 
be “ eorsidercs competent evidence in all proceedings on any claim for 
compensation.” 

In 1928, the statute of iieaitatioiae having nearly run, and Congress having 
taken no action in the matter of compensation, the shipowners drought 
proceedings for compensation in the.Court of Claims, alleging that the taking 
constituted an implied contract to make payment for the private property 
thus requisitioned. The owners alleged the free ship value of their vessels 
in 1917 as in excess of $200,000,000. These proceedings were dismissed on 
demurrer, the Court of Claims holding that there was no implied contract - 
under the Tucker Act.2 While appeal was pending before the Supreme 
Court, the Treasury Department initiated negotiations with representatives 
- of the German owners for compensation for the vessels taken by the United 
States. These ultimately resulted in a tentative agreement, subject to Con- 
gressional approval, by which the owners of the ships were to be paid 
$85,000,000 and the owners of the patents licensed by the Alien Property 

1 Printed herein, infra, p. 139. 2 59 Ct. Cl. 450. 
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Custodian to the United States and of the expropriated Sayville radio 
station, $15,000,000. This tentative agreement was later modified by 
Congress in the Settlement of War Claims Act of 1928,3 which provided that 
the claims were to be submitted to am arbiter, who was to determine the 
compensation in proceedings to be initiated before him by the owners of the 
ships and other private property requisitioned. Congress placed certain 
restrictions upon his freedom by providing that 
Such compensation shall be the Zair value, as nearly as may be deter- 
mined, of such vessels to the ownar immediately prior to the time ex- 
clusive possession was taken under the authority of the Joint Resolu- 
tior, and in its condition at such time, taking into consideration the 
fact that such owner could not use or permit the use of such vessel, or 
charter or otherwise dispose of such vessel for use or delivery, prior to 
the termination of the war, and that the war was not terminated until 
July 2, 1921. . The findings cf the Board of Survey . . . shall be 
competent evidence in any proceeling before the Arbiter to determine 
the amount of such compensaticn. 


Some of these restrictions warrant explanation. In the hearings which 
preceded the enactment of the statute, it had appeared that the Naval 
Board of Survey, while most conscientious in their labors, had proceeded on 
the assumption that the value “at the zime of taking” (June, 1917) was the 
1914 value of the vessels, less depreciction to 1917. The board had thus 
concluded that some 106 ships (reduced by the Arbiter to 94) had a value of 
some $33,000,000. Congress was impr2ssed by the fact that the legal basis 
of this valuation was erroneous, and hence decided to resubmit the matter 
to independent arbitration, enjoining tae Arbiter to take into account cer- 
tain considerations, e.g., that some of the ships had been injured (sabotaged) 
by their owners or others in January or .n April, 1917, and that such damage 
was a proper deduction from value; that the owner of the ship could not have 
disposed of the’ ship except for post-war Jelivery, at a date unascertainable in 
1917. In the 1928 statute Congress fixed this date as July 2, 1921, though in 
fact it would seem that had the vessels remained free from requisition, they 
could presumably have gone to sea on July 14, 1919, when, by War Trade 
Board license, trade between the United States and Germany was resumed. 
Nevertheless, the dates fixed were binding upon the Arbiter, and he had the 
task of determining what was the valve of the vessel to the owner in her 
condition in June or July, 1917, the approximate date of taking, considering 
that, had she not been requisitioned, zhe owner could not: dispose of her 
until July 2, 1921, and in the meantime would have had to bear the burden 
of upkeep and maintenance. The average age of the ships in 1917 was 
something over 11 years. 
' Although the report accompanying Tie so-called Green bill of 19264 had 


3 See this JOURNAL, Vol. XXII, >. 3738. 
g * Report 1623, House bill 15009, 69th Cong., Dec. 14, 1926. 
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provided that “itis expected that the proceedings will be informal, that many 
cases will be settled by stipulation or compromise, and that formal hearing 
will be afforded only when necessary,” the fact is that the ship cases were 
vigorously and, for the most part, uncompromisingly contested. ‘The 
Department of Justice, which was charged with the defense of the United 
States, moved to eliminate from the bill 30 of the ships on the alleged ground 
that they were not “merchant vessels,” because they had, under charter to 
the German Navy, rendered supply services of various kinds. The first 
Arbiter, the late Judge Parker, decided this contention against the govern- 
ment with respect to 20 ships, later increased to 26 ships by a supplementary 
opinion of Judge Remick.’ The government further contended that the 
sabotage of the ships deprived them of their status as merchant vessels, a 
contention which was also rejected by the Arbiter. On the other hand, the 
Arbiter sustained the contentions of the government to the effect that the 
four ships which had been seized in Cuban ports and had been turned over 
to the United States for use were not included within the Act; that two of the 
vessels which had been converted into cruisers were not merchant vessels; 
that the merchant vessel Locksun, which had coaled the cruiser Geter and 
accompanied her into Honolulu, had been held by the Neutrality Board to be 
“stamped with a naval character,” as constituting “part of the equipment” 
of a war vessel, thereby losing her merchant status, a conclusion open to 
serious question; and that the S.S. Liebenfels had not i in fact been taken under 
the Joint Resolution of May 12, 1917.7 

Sharp controversy arose as to the principles of valuation and their applica- 
tion under the terms of the Act. The extreme contentions were, on the part 
of the claimants, that the vessels were to be valued as free ships in July, 
1917, a time of maximum values, less depreciation, upkeep, and wilful damage; 
and, on the part of the government, that the naval appraisal constituted a 
sound value and that it was furthermore in practical accord with the alterna- 
tive value, namely, that prevailing on July 2, 1921, a time of minimum 
values. 

Judge Parker required from both parties an immense amount of informa- 
tion looking to values as prescribed by the Act. He asked in the main for 
the following data as to value: book value in every year since construction; 
gross and net earnings by year from 1904-1913; value based on average of 
annual net earnings from 1904-1913; values established under German sub- 
sidy legislation, which fixed the amounts the shipowners expropriated by the 
Versailles Treaty were to receive in 1920 for new vessels by (a) peace con- 
struction price or (b) peace value as of July 25, 1914; the estimated cost of 
reproduction new as of June, 1917, in Germany, Great Britain, and the 
United States, as depreciated from the date of building down to July 2, 1921, 


5 Bee Adm. Dec. No. 3, March 9, 1929, this Joonnau, Vol. XXIII, p. 673, and editorial 
comment, p. 391. 
8 Ibid., Vol. XXIII, .p. 679. ; 1 Ibid., Vol. XXIII, p. 698. 
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at 5% on reducing balances; the value as of June, 1917, based on a cost- 
delivery price new 114 times the peace construction price as of July 25, 1914, 
depreciated at 5% on reducing balances to July 2, 1921, and further reduced 
by the cost of upkeep in good condition from July 2, 1917, to July 2, 1921, as 
well as by wilful damage; the value as of June, 1917, of a cargo vessel based 
on a cost-delivery price new of $100 per deadweight ton for a cargo steamer 
of 7,500 tons with a speed of ten knots, depreciated and reduced as men- 
tioned above; the value as of June, 1917, based on a comparison with similar 
ships’ owned by British nationals and requisitioned by Great Britain, on 
which sc-called “ascertained values” had besn established, on a prescribed 
basis; the value as of June, 1917, based on a comparison with similar ships 
owned by American nationals requisitioned by the United States and 
chartered by their owners to the United States, on a prescribed basis; the 
value of a cargo vessel as of June, 1917, based on Norwegian and other 
contracts placed in British shipyards during the war for post-war delivery, 
computed on a preseribed basis; the value, assessed by the Naval Board of 
Survey, of a comparable vessel new in July, 1914, with its original on, 
depreciated for age at varying percentages. 

To these major items, subsidiary orders and rules were issued from time to 
time for the guidance of the representatives of the two parties and of the 
experts whom the Arbiter called upon for aid in his determinations. The 
briefs written on these questions of valuation constitute exhaustive legal 
discussions and have importance, it is believed, beyond the case in issue. 
The Arkiter was obliged to determine the effect upon value of the legal 
restrictions imposed by the statute and of the factual conditions of the ships 
‘under consideration. For this reason he evidently felt obliged to disregard 
the free ship value in 1917 (approximately $250 to $300 per gross ton), which 
would have controlled in the case of a Dutch or Scandinavian vessel and 
which was generally used in valuing American vessels sunk by German sub- 
marines, and to give favorable consideration to a basic valuation approxi- 
mating the British “ascertained value,” which was the value of a ship not 
free but subject to requisition and governmental use under a schedule of 
prices set by the British Government, and which more nearly approximated 
$150 per ton. The Arbiter also declined to adopt as conclusive the valua- 
tions of the Board of Naval Survey, because Congress had evidently found 
that these had been made on an erroneous legal basis. He also declined to 
accept as conclusive the value as of July 2, 1821, as not complying with the 
statute, which required him to determine the 1917 value adjusted to various 
conditions. 

Judge Parker died Dacta 31, 1929, leaving the final issue of value un- 
_ determined. In January, 1930, Judge Remick took up his duties and, with 
the advice of his own experts, rapidly and efficiently brought the arbitration 
to a definite conclusion. After due consideration, the Arbiter found the 
value of the ships in 1917, under the restrictions imposed by the statute, to 
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be some $54,000,000, or, with interest at 5% for the 714 years from July 2, 
1921, to January 1, 1929 (as authorized by the statute), $74,243,000. Depre- 
ciation was calculated at 5% on reducing balances. On wilful damage, the 
estimate of the Board of Naval Appraisal, adjusted by compromises be- 
tween the parties, was accepted. On maintenance and repairs, which 
would have been a burden upon the shipowners and to that extent have 
reduced the value of a sound vessel, figures were agreed upon between the 
parties. Maintenance depended upon the age of the vessel. Repairs to 
put the vessel into operating condition, but not reconditioning for war use, 
were charged against the owners. The 1914 cost of repairs was multiplied 
by a coefficient of 2.2, to allow for the higher costs of 1917. The deductions 
to be made on account of non-availability of the vessel for use proved difi- 
cult of ascertainment. Non-availability on reproduction or replacement 
figures the experts considered as best represented by a restatement of 
original cost figures depreciated to July 2, 1921, and loss of interest on money 
was stated at 6% for the four years 1917 to 1921. The non-availability on 
1917 values was represented by a loss of earnings. The major difficulty, 
however, lay in the absence of any established market value in 1917 for ships 
in the condition of the requisitioned German ships. The experts, therefore, 
followed to some extent the decisions of the United States Supreme Court 
that where no market exists “cost of reproduction constitutes evidence 
properly to be considered in the ascertainment of value.” Taking into 
consideration all the elements and factors of value proposed, the Arbiter, 
with his experts, came to the figures mentioned above, assigning to each 
vessel a definite percentage of the total, which had been worked out in 
greatest detail. l 

The Arbiter, in announcing his award, gave the following explanation of 
his conclusion: : 


The Settlement of War Claims Act of 1928 is the Arbiter’s charter. 
Following in every respect that charter; considering, as required by 
the Act, the findings of the Board of Survey, correcting the errors result- 
ing from the use of the estimated basic or first cost figures of the Board 
by the substitution of the actual acquisition cost figures, and giving full 
effect to the proper date of valuation to make the findings conform to | 
the unmistakable intent of Congress; weighing each and every basis of 
valuation prescribed by the first and the present Arbiter as well as 
those suggested by counsel for the claimants and counsel for the United 
States; checking and correlating as nearly as possible every conceivable 
test or measure of valuation permissible under the Act; recognising the 
weight of the opinion of the ship valuation experts who, impartially, 
under conditions laid down by the Arbiter, jointly expressed tke value 
of the vessels under the Act; studying the briefs, arguments, memo- 
randa, and stipulations of counsel for the claimants and counsel for the 
United States; eliminating from ship values any cargo on board not 
belonging to German nationals; surveying the entire record and giving 
to each and every part thereof the weight to which, in the judgment of 
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the Arbiter, it is entitled; and after properly making all deductions 
required by the Act, including liens, and having given full considera- 
tion and effect to any interest of the German Government or any 
member of the former ruling family in any of said vessels. . . 


It would be difficult to challenge the award, because it is not easy to deter- 
mine the extent to which the various factors mentioned served as decisive 
criteria. Doubtless all of them played some part in the final result, which, 
in view of all the circumstances, may be considered sound. ‘The proceedings 
were marked by unusual thoroughness in research and by commendable 
coöperation and helpfulness, without sacrifice of detachment, on the part of 
both Azbiters. 

Among the collateral questions which had to be determined was the extent 
to which liens existed against the vessels, the Arbiter having concluded that 
in this requisition the government’s act of seizure did not, as is usual, destroy 
- liens. Most of the liens were either dismissed or settled, but otherwise were 
deducted from the award. The “interest in such vessel” of the “German 
Government” and of “any member of the former ruling family” had also, 
under the statute, to be deducted from the award. After an extraordinary 
amount: of investigation in Germany, it was found that the only interest of 
membezs of the “former ruling family” or of the government was 0.1603 
per cen; of the capital stock of the German General Electric Company 
(A. E. G.), the owner of the S.S. Alemannia, resulting in a deduction from 
the award of $522.58—an amount insignificant when compared with the vast 
expenditure of time and money which its establishment entailed. Inci- 
dentally, the Arbiter held that the ownership of debenture bonds in a steam- 
ship company did not constitute an “interest in” any particular vessel. 

Under the Settlement of War Claims Act, only 50% of the award is now 
to be paid to the owners, the other 50% going to the American claimants 
against Germany. For the withheld 50%, the owners are to receive interest 
at 5%, the unpaid balance and interest to be liquidated from the Special 
Deposit Account set up under the Act, as payments are made by Germany in 
the future. Of the first Congressional appropriation of $50,000,000, $25,- 
000,000 has been paid to the American cliamants and $20,000,000 to the 
. shipowners. Further payments cannot be made, it is said, until the Arbiter 
completes his awards to patent and radio claimants. Patent and radio 
claims, Żt is said, will not exceed $15,000,000, including interest to January 1, 
1929. Al the awards carry interest at 5% from January 1, 1929, until the 
date of payment. The awards made and to be made by the War Claims 
Arbiter, with interest to January 1, 1929, will, therefore, come to a total 
considerably less than the $100,000,000 which Congress authorized as the 
maximum for the payment of these claims. The Chemical Foundation 
patents, which were taken from énemy owners and assigned to the Chemical 
Foundaion and, in turn, licensed to the United States, have not yet been 
provided for. 
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The final decisions of the War Claims Arbiter in the matter of patents and 
radio stations will bring to an end one of the most important of modern 
arbitrations. In making provisions for compensation for the requisitioned 
ships, which constituted the greatest task of the Arbiter, Congress has main- 
tained the traditional policy of the United States with respect to enemy 
private property and honored the injunction of the Sixth Hague Convention. 

Epwin M. Borcuarp 


FINANCIAL ASSISTANCE TO STATES THREATENED WITH AGGRESSION 


The preliminary steps leading toward a Convention on Financial Assist- 
ance were outlined in an editorial under this same title in October, 1929, by 
Professor Garner.t At the Eleventh Assembly of the League, on October 
2, 1930, such a convention was opened for signature and was signed by 28 
States. 

The final text differs in important respects from the draft which was con- 
sidered in 1929. Possibly the most significant change is found in the inser- 
tion of a new article (Article 35), which postpones the operation of the con- 
vention; the pessimist may say the convention was stillborn. Article 35 
reads: ` 


1. The entry into force of the present convention, and its mainte- 
nance in force as regards the authorisation of new loans, shall be condi- 
tional, in respect of each of the high contracting parties, upon the 
entry into force and maintenance in force, in respect of that party, of a 
plan for the reduction of armaments adopted i in execution of Article 8 
of the Covenant of the League of Nations. 

2. Notwithstanding the provisions of Articles 1, 2 and 14, if, after the 
expiration of one year from the entry into force of the plan referred to 
above, a high contracting party is not acting in conformity with his 
obligations under such plan, he shall not benefit by the financial assist- 
ance provided for by the present convention. 


The British were very insistent upon the inclusion of this article. Viscount 
Cecil thought that “This convention was an advertisement to the world at 
large that the League was serious and earnest in its work towards disarma- 
ment.” He indicated that this article was an essential element of the com- 
promise which made the convention possible. The Danish, Norwegian and 
other representatives also insisted upon stating the connection with disarma- 
ment. Finland,—the original proposer of the scheme for financial assist- 
ance,—and Belgium, were among the States opposed. 

The uncertain date on which the convention may enter into force, may 
invalidate generalizations based upon the acceptance of its terms, but some 
of them are interesting as an index to current tendencies. 

In the early stages of discussion of this plan, one of the great obstacles 
was the determination of the party to which and the moment at which a loan 

1 This Jounnaz, Vol. 23 (1929), p. 829. 

2 It is understood that the only signature subsequent to that date is that of Germany. 
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should be made. The evolution of the convention thus parallels in part the 
whole question of the powers of the Council and the definition of aggression. ` 
The 1929 draft provided in Article 1 that financial assistance should be given 
“in any case of war or threat of war in which the Council . . . decides that 

. such assistance shall be accorded...” The final text utilizes that 
test of aggression which was the private American group’s contribution to the 
beginnings of the Geneva Protocol. Financial Besnienee is to be given to a 
State against which another State resorts to war ‘‘in violation of its interna- 
tional obligations,” if the Council has been. unable to preserve the peace. 
But the Council has the power to decide otherwise. The recipient of the 
assistanse must undertake to submit the dispute to whatever pacific pro- 
cedure the Council deems suitable. 

Even more difficulty was found in dealing with cases ‘‘likely to lead to a 
rupture,” before hostilities were actually begun. In such cases (covered by 
Article 2) if one party refuses or neglects to conform to the Council’s sugges- 
tions, tke Council may grant financial assistance to the other State, if it is 
willing to conform and if the Council considers “that peace cannot be safe- 
guarded otherwise.” 

These provisions place great power in the kande of the Council, which 
power is intensified by Article 27, entrusting to the same body the settlement ' 
of any dispute “‘as to the interpretation or as to the method of application” 
of the convention. Reference to the Permanent Court of International 
Justice was rejected in this instance on the ground that time would be of the 
essence and the judicial process would be too slow. The decisions of the 
Council under Articles 1 and 2 must be by unanimous vote (not counting the 
votes of the disputants), but decisions under Article 27 apparently may be 
by a majority (see Article 28), 

The final text also provides, in Article 32, that the convention shall not 
enter into force until a minimum of 50 million gold francs is covered by the 

“ordinary” guaranties of the contracting parties. ce figure considered at. 
first was 100 million gold franes. 

Affixed to the convention are appendices giving the form of ordinary and 
special guarantee bonds to be executed by the contracting States: These 
forms ara complete with interest and amortization coupons, the whole plan 
having keen worked out in great detail by the Financial Committee. 

The original 28 signatories include Great Britain, France, and the Nether- 
lands, tkus indicating sufficient financial backing for the bonds if the con- 
vention, under its numerous clauses, comes into force before it expires in. 
1945. Whether or not a loan is ever made under its aegis, the very fact of its 
completion to the point of signature is no mean achievement, and it may be 
useful as a guide and spur to further efforts. In the discussions, emphasis 
has been laid upon the moral effect of such an arrangement as an indication 
of the solidarity of the League. Professor Garner suggested that the 
carrying out of formal details relative to the marketing of the guaranteed 
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bonds might nullify the utility of the loan as an aid to a State victim of 
aggression. It may be suggested, however, that if the convention were in . 
force and the Council had decided that financial assistance should be given, 
the State in question might well be able to make purchases on short term 
ae the vendors relying on a pledge of proceeds of the pending loan. 
Parir C. JESSUP 


NEW YORK CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The 36th Conference of the International Law Association was held in 
New York, September 2 to 10, 1930, with members in attendance from 25 
nations. In accordance with precedent, a member of the local branch, 
John W. Davis, was chosen president, and Lord Tomlin, vice-president. 
Although the founding of the association at Brussels in 1873 was largely due 
to the work and influence of David Dudley Field and a group of American 
college presidents, only two previous conferences had been held within the 
United States, one at Buffalo in 1899, and one at Portland, Maine, in 1907. 
Originally organized as a body pressing for “the reform and codification of 
the law of nations”, the activities of the association have been greatly ex- 
tended during the past half century so as to embrace the field of public and 
private international law and also the elaboration of drafts for the interna- 
tional unification of laws and practices in trade, in banking and in maritime 
commerce. Sometimes such uniformity contemplates action by treaty or by 
legislative authority in various countries, but frequently adoption can be 
accomplished by voluntary private agreement in documents approved by 
chambers’ of commerce and maritime bodies. 

The Effect of War on Contracts gave rise to a spirited discussion, in which 
members from countries with an extensive overseas trade and a tradition of 
neutrality, such as the Netherlands and Norway, took a prominent part. 
The conference adopted the principle that contracts between persons of 
whatever nationality, residing in the territories of opposing belligerenis, are 
to be dissolved, subject to exceptions relating to particular contracts, such 
as certain contracts relating to immovables, public concessions and utilities, 
or to family relations or involving family settlements. This may not repre- 
sent the generally accepted rule, but it at least has the advantage of recon- 
ciling divergences between Anglo-American and Continental European 
doctrines and practices. For the purpose of facilitating the collection of 
debts during the period of war, it is recommended that an organization be 
set up in belligerent countries, permitting the collection of debts due from 
nationals, and the consequent discharge of the obligations of the debtors. 
The latter refers to such obligations as would ordinarily be suspended until 
the end of the war. A series of rules was also approved dealing with such 
subjects as the effect of a change of residence during war, the effect of war on 
the contracts of neutrals, on contracts made in occupied territory and on 
negotiable instruments. The effect of war on policies of insurance and re- 
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insurance, which gave rise to so much difficulty during the late war, are to be 
dealt with separately at a future conference. 

An illustration of the extent to which jadicial procedure affects the ad- 
ministration of justice in private internatiozal disputes was presented by the 
discussion at the conference of measures locking toward the simplification of 
laws providing for the legalization of public Jocuments (including judgments) 
in one country, to be used as evidence in the courts of another. The re- 
quirements are so divergent as often to cawe a direct miscarriage of justice, 
besides involving unnecessary expense bear-ng heavily on the poorer litigant. 
The conference indicated a modest step toward correcting the evil by 
adopting a resolution for a treaty-clause providing: 


For use or admission in evidence in aay court of law or before an ad- 
ministrative authority in the territories of one of the high contracting 
parties, it is sufficient that documents (including judgments) issued or 
legalized by a court of law, public authority or notary in the territory 
of any other of the high contracting paties, be certified by the consul or 
diplomatic agent of the former high contracting party. as having been. 
issued or legalized as stated on the face thereof. 


A carefully prepared draft of a convention with 38 articles on the rights 
and duties of belligerents with regard to rautral property at sea, was sub- 
jected to discussion and finally adopted. Some of its provisions are based 
upon tke Declaration of London of 1909, wth modifications made necessary 
by the new methods of maritime warfare. Instead of the long lists of con- 
traband and non-contraband to be found in the London Declaration, there is 
the following simple definition (Art. 15): “The term ‘contraband’ meens 
articles having an enemy destination and intended to assist the military 
operations of the enemy.” 

‘The draft of rules governing “C. I. F.” 2ontracts tentatively adopted at 
the Warsaw Conference in 1928, was agair considered. The International 
Chamber of Commerce is engaged in a study of the draft, based upon com- 
ments received from its constituent chambers throughout the world. When 
its repcrt is issued, the association will take final action, it being intended 
that voluntary acceptance by commercial bodies rather than uniform legisla- 
tion be relied upon to make the rules part >f the general banking and com- 
mercial practice of the world. 

The conference took an advanced positicn in respect to the protection of 
individual rights under internationallaw. t was apparently motivated by a 
theory, not yet fully recognized, that there s a certain minimum standard of 
fundamental private right which no state can violate so as to deprive a 
foreigner of his property within its territor~, even in the absence of any dis- 
crimination. In the series of principles ad>pted by the conference, we find 
the following statement: “There is a limit in international law to a state’s 
right to tax the property, rights and interests of foreigners; but the limit is 
one of fact and degree.” Again: “A state srohibiting a business or industry 
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in order to make a state monopoly and not as a matter of police, should by 
international law indemnify those prejudiced in respect of their prcperty, 
rights and interests.” The effective adoption of these and other principles 
rests.in bilateral or multilateral conventions, and a committee has been 
charged with the preparation of a draft convention incorporating the princi- 
ples already approved and others within the same subject matter. Recourse 
to an international tribunal under appropriate conditions is reeommerided in 
behalf of the individual himself, after rejection of his claim by the competent 
local tribunal or other authority. 

Considerable impatience was manifested in the discussion on Minorities 
with the procedure thus far employed by the League of Nations. A series 
of resolutions designed to render more effective the salutary provisions of the 
minorities treaties was adopted, pointing to the danger of. violations of the 
spirit of the treaties by cumbersome or ill-adapted machinery. Reference 
was also made to the question raised by the Government of the Netherlands 
‘in its memorandum of April 10, 1929, as to whether the Council of the League 
‘was completely fulfilling its function of safeguarding the welfare of minori- 
ties in the countries affected, by taking action only upon the presentation of a 
petition for relief. 

The conference by a close vote failed to adopt a proposal that in the event 
of war between parties to the Kellogg-Briand Pact, any other party may 
declare a policy of non-intercourse with the state deemed a violator, without 
being guilty of a breach of neutrality. Instead, a resolution was unani- 
mously adopted in praise of the Pact and its authors, expressing the hope 
“that further measures will be promptly taken for adding to the practical 
efficiency of the Pact.” 

Receptions to the members of the Association were tendered by the Mayor 
of the City of New York in the Aldermanic Chamber, by the Chamber of 
Commerce of the State of New York, by the Association of the Bar. and by 
the New York Times. Addresses on special topics were delivered at lunch- 
eons given by the American Arbitration Association and the American 
Foreign Law Association. Upon the latter occasion, Sir Frederick Pollock 
described the jurisdiction of the venerable court of Cinque Ports, which still 
survives and of which he remains Admiralty Judge, although its jurisdiction 
in prize is now obsolete. A special convocation was held at Columbia 
University, at which Judge Pierre Arminjon, Sir Frederick Pollock, Dr. 
Walter Simons and Lord Tomlin received the honorary degree of Doctor of 
Laws from-President Butler, and a scholarly address was delivered by Chief 
Judge Benjamin N. Cardozo of the New York Court of Appeals. 

On the recreational side, the members were invited, in conjunction with 
the visiting group of the British, French and Irish Bars, to an excursion up 
the Hudson to West Point. They were also entertained at garden rarties at 
the fine estate of Clarence H. Mackay at Roslyn, and at historic Greystone 

by Samuel Untermyer. At the close of the conference, a special visit was 
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made to Philadelphia, where the members were received and entertained as 
guests of the city by invitation of Mayor Mackey. 

The next conference of the Association will in all likelihood. be held at 
Budapest in 1932, with the possibility of an interim conference at London in 
1931 to consider a certain limited number of topics upon which committees 
are now at work. 

ARTHUR K. Kuan 


PERMANENT INTERNATIONAL ASSOCIATION OF ROAD CONGRESSES, WASHINGTON, 
1930 


‘Modern relations are to a large degree dependent upon means are com- 
munication, as was recognized by Secretary of State Stimson who, in his 
opening address before the Sixth Congress, declared, “I attribute a far- 
reaching international significance to the deliberations of this congress.” 
It is important also to note that in this congress, as in other recent confer- 
ences sometimes called international, there has been a growing tendency to 
gather those who represent interests, groups, areas, or other unities rather 
than states in the technical sense. Many of the more than three hundred 
named as official delegates to this International Road Congress, as it was 
usually designated, had no authority to speak for their national governments. 
More than sixty unities were thus represented, and whether represented by 
one delegate or by a group of delegates, each unity had one vote. The na- 
ture of unities having a degree of autonomy in the field of road control is 
evident from the following official representation: Australia, Bermuda, 
British Sudan, British West Africa, Canada, England, Irish Free State, 
Jamaica, New Zealand, North Ireland, Nyasaland, Scotland, Union of South 
Africa. 

Early railway communication which developed before the days of such. 
congresses as this, held at Washington during the week of October 6th, shows 
a reason for inter-regional coöperation. In railway construction it was 
largely a matter of chance whether different gauges in adjacent countries 
might through lack of foresight raise physical barriers to transit across 
frontiers rather than promote communication. Different systems of regu- 
lating highway traffic might similarly retard the course of regional communi- 
cation. Few congresses could have a more direct local appeal than a con- 
gress upon roads, yet it is now evident that road construction in a given 
region may not depend merely upon the conditions on one side of a frontier, 
but upon a degree of coéperative planning by authorities on both sides of the 
frontier end the subsequent use of the roads under regulations acceptable to 
both countries. In this Sixth International Road Congress two sections, ' 
one devcted to the consideration of matters of construction and mainte- 
nance, and the other to traffic and administration, were in session at the same 
time. In each section. a general reporter presented conclusions. previously. 
arrived at by committees. . While four languages, English, French, German, 
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‘and Spanish, were used, an improved system of simultaneous interpretation 

by ear-phones rendered the tedious delay of ae over into any of these 
‘languages unnecessary. 

: The course of development in the six Demim a congresses which 
ia ‘been held,—Paris, 1908; Brussels, 1910; London, 1913; Seville, 1923; 
Milan, 1926; Washington, 1930,—-shows in the changing nature of the per- 
sonnel of oficial- representatives that modern civilization must recognize 
unity of interests as a basis of representation in congresses on international 
relations, ás well ás established principles of state representation, and some- 
times even in place of state. representation. 

a Wa » 7% GEORGE Grarron WILSON 


THE AMERICAN FOREIGN SERVICE JOURNAL 


Ja iè spring of 1918 a group of consular officers organized the American 
Consular Service Association, and in-March of the following year published 
as their organ the American Consular Bulletin. But when the Rogers Act-of 
May 24, 1924, gave this country at last a professional service and combined 
the career men of the diplomatic and consular branches as officers of our 
Foreign Service, the American Foreign Service Association was formed, and 
it was decided to- continue the monthly Consular Bulletin as the organ of the 
combined service. With the issue of October, 1924, the title was changed to 
The American Foreign Service Journal. - The publication was fortunate in 
securing the voluntary and devoted services of a succession of able editors, 
until in January, 1929, a salaried editor, Augustus E. Ingram, and a salaried 
business manager, were appointed. Mr. Ingram isa veteran career man who 
resigned as Consul-General at Vancouver in 1925 for reasons of health. 

If you ask a Foreign Service officer, he will probably tell you that when the 
Journal arrives he turns first to the column entitled “Foreign Service 
Changes,” where he discovers who has been promoted and transferred. 
This brings satisfaction or disappointment, as the case may be, with a whole 
train of interesting possibilities when some friend or admired colleague is 
transferred to a near-by post. A like personal interest lies in the column 
headed ‘‘ News Items from the Field.” The information it-contains is largely 
contributed: by our diplomats and consuls, and relates therefore to happen- 
ings in every part of the world: what distinguished travellers—Congressmen, 
naval officers, and civilians—have visited the various foreign posts; dinners: 
of the consular corps, and other social events; news of the purchase or con- 
struction of legations and consulates. Births, deaths, and marriages have 
their separate notices. Letters from our foreign agents and representatives 
are an important source of information; and, subject to the usual rules of 
editorial propriety, Foreign Service officers and others thus submit criti- 
cisms or-remarks upon existing conditions, with suggestions for the better-. 
ment of the service. Such communications may be signed or anonymous. 

-As a rule each issue will contain a principal article by-a diplomat or consul 
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dealing with some phase of the Foreign Service or some topic of general in- 
ternational interest. In the November issue Mr. Hugh R. Wilson, American 
Minister to Switzerland, writes on the Graf Zeppelin with illustrations. The 
same number contains amusing verses by Miss Margaret Warner, vice 
consul at Geneva, on certain complications due to the appointment of women 
as consuls, such as the right to ask transportation for “the consul’s (feminine) 
better half”. On another page Consul Hale reports that he saw on an auto- 
mobile plate: “Lake Chargoggagoggmanchauggagoggechaubunagungamaugg. 
(or Lake Webster), Mass.” “A Political Bookshelf” is the rubric under - 
which are given reviews and notes of books likely to be of especial interest to 
the readers of the Journal. The primary object of the American Foreign 
Service Journal is to enhance the esprit de corps so necessary in a service 
which must depend largely upon the coöperation of its members if it is to 
watch over our needs abroad in the most eficient manner. The Journal also 
prints ard preserves many an item of historical and patriotic interest. 

The Journal is by no means to be considered as restricted to the special 
interest of Foreign Service officers in our diplomatic and consular posts. 
The aim is to make it the unofficial organ as well of our foreign agents from 
government departments and agencies other than the Department of State. 

Although the Journal: performs a valuable public service, no subsidy or 
other cortribution is received or desired from the Government beyond the 
permission to use the Department of State as the address of the editorial 
bureau. The general interest of the articles, the excellence of the many 
photographic illustrations, and the vivacity which characterize the American 
Foreign Service Journal make it a delight. There is no reason why it should 
not increase its present subscription list of 1500 many times. All members 
of the Foreign Service Association receive the Journal; for yer the sub- 


scription price is $4.00. 
. ELLERY C. STOWELL 


PRESENT STATUS OF THE HAGUE CONVENTIONS OF 1899 anp 1907 


Almost a generation has passed since the close of the Second Peace 
Conference at The Hague, on October 18, 1907. It was a generation that 
saw two important events in the history of international relations—the 
World War and the creation of the League of Nations. The importance of 
the contributions of the two conferences of 1899 and 1907 may have been . 
diminished by these events, but they have by no means disappeared as a part 
of international law. It may, therefore, be of interest to note the present 
position of the Hague Conventions, and the precise extent to which they now 
form part of our conventional law. 

Three conventions were signed at the conclusion of the First Peace 
Conference in 1899: (1) The Convention for the Pacifice Settlement of 
International Disputes, of July 29, 1899, was signed and ratified by 27 
states, and 17 states adhered to it. (2) The Convention respecting the 
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Laws and-Customs of War on Land, of July 29, 1899, was signed and ratified 
by 25 states, and 21 states adhered to it. (8) The Convention for the 
Adaptation to Maritime Warfare of the Principles of the Geneva Conven- 
tion, of July 29, 1899, was signed and ratified by 27 states, and 19 states 
adhered to it.!- Most of the adhesions to the three conventions were effected 
just prior to the convening of the Second Conference, at which they were 
revised ;? and no ratifications or adhesions have been made to the unrevised 
conventions since 1907. | 

The thirteen conventions signed at the conclusion of the Second Peace 
Conference in 1907 have, however, been the subject of some recent activity; 
no ratification of any of them has been deposited since 1914, but various 
states have adhered to some of the conventions. The present situation as to 
each of the 1907 conventions is as follows: 

1. The Convention for the Pacific Settlement of International Disputes, 
of October 18, 1907, was signed on behalf of 43 states, of which only 26 
ratified it, and all the ratifications were effected prior to 1914. It was 
adhered to by Nicaragua before that date, and it has been adhered to since 
1914 by Czechoslovakia, Finland, and Poland. All of the 17 states which 
signed but which failed to ratify, including Great Britain and Italy, are 
bound, however, by the unrevised Convention for the Pacific Settlement of 
International Disputes, of July 29, 1899. 

2. The Convention respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts, of October 18, 1907, was signed on be- 
half of 34 states, of which only 17 ratified. It was adhered to bv China, 
Liberia and Nicaragua before August, 1914, and by Finland since that date. 

3. The Convention relative to the Opening of Hostilities, of October 18, 
1907, was signed on behalf cf 37 states, of which only 25 ratified. It was 
adhered to by China, Liberia, and Nicaragua before August, 1914, and- by 
Finland since that date. 

4. The Convention respecting the Laws and Customs of War on Land, 
of October 18, 1907, was signed on behalf of 41 states, of which 25 ratified. 
It was adhered to by Liberia and Nicaragua before August, 1914, by China 
in 1917, and by Finland in 1922. The 1899 Convention on the same subject, 
however, was ratified by 25 states and adhered to by 21 states. i 


1! The information concerning retifications given in Scott, The Hague Conventions and 
Declarations of 1899 and 1907, is as of February 27, 1915. The information given in 
this comment was obtained by the writer from the Netherlands’ Ministry of Foreign Affairs, 
as of November 28, 1930. Reservations are not noted in this summary. 

2Qn January 5, 1902, a protocol concerning the Hague Conventions of 1899 was signed by 
the representatives of fifteen American states, at the Second International Conference of 
American States, by which certain of the American Republics not then parties to the Hague 
Conventions recognized the principles set forth therein “as a part of Public International 
American Law.” By a special protocol, signed at The Hague, June 14, 1907, states not 
represented at the First Peace Conference were permitted to adhere to the Convention for 
the Pacific Settlement of International Disputes. 
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5. Tke Convention respecting the Rights and Duties of Neutral Powers 
and Persons in Case of War on Land, of October 18, 1907, was signed on be- 
half of 42 states, of which 25 ratified. It was adhered to by China, Liberia 
and Nicaragua before August, 1914, and by Finland since that date. 

6. The Convention relating to the Status of Enemy Merchant Ships at the 
Outbreak of Hostilities, of October 18, 1907, was signed on behalf of 41 states, 
of which 24 ratified. It was adhered to by Liberia and Nicaragua before 
August, 1914, by China in 1917, and by Finland in 1922. 

7. The Convention relz.ting to the Conversion of Merchant Ships into War 
Ships, of October 18, 1907, was signed on behalf of 39 states, of which 24 
ratified. It was adhered to by Liberia and Nicaragua before August, me 
by China in 1917, and by Finland in 1922. 

3. The Convention relative to the Laying of.Automatic Submarine Con- 
tact Mines, of October 18, 1907, was signed on behalf of 37 states, of which 
20 ratified. It was adhered to by Liberia and Nicaragua before August, 
1914, by China in 1917, and by Finland in 1922. 

9. Tha Convention concerning Bombardment by Naval Forces in Time 
of War, of October 18, 1907, was signed on behalf of 41 states, of which 25 
ratified. It was adhered to by China, Liberia, Nicaragua and Spain before 
August, 1914, and by Finland since that date. 

10. Tae Convention for the Adaptation to Maritime Warfare of the 
Principles of the Geneva Convention, of October 18, 1907, was signed on 
- behalf o? 43 states, of which 26 ratified. It was adhered to by Nicaragua 
before 1914, and by Finland and Latvia since that date. But the 1899 con- 
vention on the same subject was signied and ratified by 27 states and adhered 
to by 19 states. 

11. Tke Convention relative to Certain Restrictions with Regard to the 
Exercise of the Right of Capture in Naval War, of October 18, 1907, was 
signed on behalf of 40 states, of which 23 ratified. It was adhered to by 
Liberia end Nicaragua before August, 1914, by China in 1917, and by Fin- 
land in 1922. 

12. The Convention relative to the Creation of an International Prize 
Court, oł October 18, 1907, was signed on behalf of 33 states. There have 
been no ratifications, and no adhesions. 

13. The Convention concerning the Rights and Duties of Neutral Powers 
in Naval War, of October 18, 1907, was signed on behalf of 39 states, of 
which 21 ratified. It was adhered. to by the United States of America, 
China, Liberia and Nicaragua before August 1914, and by Finland since that 
date. 

None. of the 1907 conventions has been ratified by Argentina, Bulgaria, 
Chile, Colombia, Dominican Republic, Ecuador, Greece, Italy, Montenegro, 
Paraguay, Peru, Persia, Serbia (Yugoslavia), Turkey, Uruguay or Venezuela, 
all of which were signatories. It is to be noted that Montenegro, on whose 
behalf ten of the 1907 conventions were signed, but none were ratified, has 
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ceased to exist. Austria-Hungary has been superseded by various succes- 
sion states, including Austria and Hungary. Of the new states, Finland has 
adhered to twelve of the thirteen conventions; Poland and Czechoslovakia to 
one (the Convention for the Pacific Settlement of International Disputes); 
Latvia to one (the Convention for the Adaptation to Maritime War of the 
Principles of the Geneva Convention) ; Afghanistan, Albania, Egypt, Estonia, 
Lithuania, Danzig, Hedjaz, and Iceland, have not adhered to any. 

This record would seem to indicate: (1) That there has been no activity 
on the part of the signatories with reference to these conventions since 1914; 
(2) that there has been little activity on the part of new states with reference 
to them since 1914; (3) that there has been comparatively little interest since 
1914 in extending the conventions which relate to the conduct of wer. 

Maney O. Hupson 


CURRENT NOTES 


By GEORGE A. Fincs * 
Managing Editor 


ANNUAL MEETING OF THE SOCIETY 


The Annual Meeting of the American Society of International Law for 
tne year 1931 will take place in Washington, April 22-25. The program 
of the meeting will be announced later. Inasmuch as this meeting will be 
the twenty-fifth annual meeting, a place upon the program will be provided 
fittingly to celebrate the quarter of a century of the Society’s work. 


SWEDISH CLAIMS AGAINST THE UNITED STATES 


‘The Governments of Sweden and the United States, having been unable 
to adjust diplomatically the claims of a Swedish corporation for losses said 
to have been incurred as a result of the alleged detention of the motorships 
Kronprins Gustaf Adolf and the Pacific in ports of the United States in 
1917 and 1918, signed on December 17, 1930, a special agreement to submit 
the claims to arbitration, in pursuance of the general treaty of arbitration 
concluded by the two countries on October 27, 1928. 


SCANDINAVIAN ECONOMIC AGREEMENT 


Announcement was made at Oslo on December 23, 1930, that repre- 
sentatives of the Belgian-Luxemburg Economic Union, Denmark, Holland, 
Sweden and Norway, signed an Economic Agreement on December 22d 
which obligates the signatories to refrain from increasing their customs 
tariffs =xcept upon due notice. The negotiators are understood also to 
have signed a protocol relative to future negotiations among their respective 
governments, declaring the participants willing to support any further inter- 
nationa: efforts to diminish obstacles to commercial intercourse and to im- 
prove conditions for the exchange of commodities between the countries. 
The protocol is understood to contain a further stipulation that the partici- 
pants agree to investigate the possibilities for extending the application 
of the principle of the present agreement to other conditions which affect 
mutual economic associations. 


EXTRATERRITORIALITY IN CHINA 
In November, 1930, proposals of the United States Government with 
regard to American extraterritorial jurisdiction in China were communicated 


* Unless otherwise signed. Based upon press releases of the Department of State unless 
other references are indicated. 
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to the Chinese Minister at Washington and to the Minister of Foreign 
Affairs of the National Government of China at Nanking.. The proposals 
are in keeping with the statements issued by the Department of State on 
September 4 and November 11, 1929, that the American Government is 
prepared to enter into negotiations with the object of devising a method 
for the gradual relinquishment of extraterritorial rights, either as to desig- 
nated territorial areas or as to particular kinds of jurisdiction, or as to 
both, provided that such gradual relinquishment proceeds at the same time: 
as steps are taken and improvements are achieved by the Chinese Govern- 
ment in the enactment and effective enforcement of laws based on modern 
concepts of jurisprudence. 

EDUCATION IN HAITI 


The Department of State made public on November 29, 19380, the report 
of the United States Commission on Education in- Haiti, appointed by 
President Hoover last February, with Dr. R. R. Moton, Principal of Tuske- 
gee Institute, as Chairman. The report, after summarizing the historical, 
economic, social, and political factors which constitute the background of 
educational conditions in Haiti, gives a comprehensive analysis of the 
present status of education in the Republic. It describes the activities of 

the national schools, the Catholic schools, and the schools of the American 
= Occupation, known locally as the Service Technique. The report also con- 
tains observations and comments on existing procedure in education, and 
specific recommendations as to the steps which should be taken to give to 
the Republic of Haiti a unified system of education designed to give the 
benefits of some systematic training in the schools to all the people of the 
Republic, in order to raise the general standards of living, to increase the 
agricultural and industrial effectiveness of the people, to prepare the masses 
for intelligent participation in the government, and to train leaders for 
national development. . 


DUAL NATIONALITY AND MILITARY SERVICE 


` On November 1, 1930, Norway and the United States signed a treaty 
relieving from military service persons born in the United States of Nor- 
wegian parents and persons born in Norway of American parents, while 
sojourning temporarily in the territories of the other, provided the stay is 
not protracted beyond the period of two years. Under the United States 
Constitution, all persons born in the United States and subject to its juris- 
diction are citizens of the United States without regard to the nationality 
of their parents, and under the Act of Congress of February 10, 1855, 
persons born in foreign countries are citizens of the United States if their 
fathers have that status and have resided at some time in the United 
States. Under the Norwegian Nationality Law of August 8, 1924, any 
person born to a Norwegian father is born a Norwegian subject, regardless 
of the place of birth, and uncer the same law a person who is born in Norway 
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of alien parents and who continues to reside in Norway until he is 22 years of 
age is a Norwegian subject. 

Many troublesome cases have ariser in which persons born in the United 
States of alien parents and continuing to reside in this country, as well as 
persons of foreign origin who have acquired American nationality through 
the process of naturalization, have b2en called upon to perform military 
service in foreign countries claiming them as nationals. A joint resolution 
of Congress, approved May 28, 1928, requested the President to negotiate 
treaties under which American citizens having also the nationality of other 
countries should not ‘‘be held liable for military service or any other act of 
allegiance during a stay in the territory subject to the jurisdiction of such 
pation.” 

The treaty of 1869 between Norway and the United States covers the 
cases of Norwegians naturalized in tbe United States, but there was no 
treaty governing the cases of persone born in the United States of Nor- 
wegian parents. The treaty of Novenber 1st was negotiated to cover the 
latter class of cases, and, if duly ratified, will be the first treaty ever con- 
cluded between the United States and a foreign State governing the status 
and liability for military service of persons born with dual nationality. 
The State Department is endeavoring to conclude with other European 
States treaties similar to the new treaty with Norway, and is also endeavor- 
ing to conclude naturalization treaties with the countries with which no 
such treaties now exist. 


PROTOCOL ON MILITARY OBLIGATIONS AND DOUBLE NATIONALITY 


On January 5, 1931, the American Liinister at Berne, acting on instruc- 
tions from Washington, signed the Protocol Relating to Military Obligations 
in Certain Cases of Double Nationelit7, adopted at the Hague Conference 
for the Codification of International Jaw, April 12, 1930.1. In announc- . 
ing the signature of this protocol, the Siate Department expresses the belief 
that it will benefit many Americans who have also the nationality of other 
countries, particularly persons born in the United States of alien parents. 
Because of the very large immigration into the United States during the 
past fifty years there are residing in this country thousands of persons who 
have double nationality, and such persons have frequently in the past been 
arrested and forced into the armies of the countries from which their ~ 
parents came, when visiting such countries for temporary purposes. Many 
others have been deterred from visiting those countries for fear of being 
arrested and compelled to perform milstary service there. 

Article 1 of the protocol closely resembles the convention between the’ 
United States and Norway, signed November 1, 1930 (see preceding note), 
and is in line with the joint resolution of Congress approved May 28, 1928. 
The protocol has been signed by the following states in addition to the 


1See text of the protocol in Supplement to shis JOURNAL, July, 1980 (Vol. 24), p. 201. 
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United States: Germany, Austria, Belgium, Great Britain and Northern 
Treland, Irish Free State, India, Chile, Colombia, Cuba, Denmark, Egypt, 
Spain, France, Greece, Luxemburg, Mexico, The Netherlands, Peru, 
Portugal, Salvador, Uruguay. It will enter into force ninety days after the 
deposit of ratifications by ten states with the Secretariat of the League of 
Nations. | 


RECOGNITION OF REVOLUTIONARY GOVERNMENTS IN AMERICA 


On September 17, 1930, the Secretary of State of the United States, the 
Honorable Henry L. Stimson, made public the following statement: 


I have directed Mr. Bliss, our Ambassador to Argentina, to resume normal diplomatic 
relations with the provisional Argentine Government; and have directed Mr. Dearing, our 
Ambassador to Peru, to resume normal diplomatic relations with the provisional Feruvian 
Government; and have directed Mr. Feely, our Minister accredited to Bolivia, to present 
his letters of credence and resume normal diplomatic relations with the provisional Bolivian 
Government. This is to ke done tomorrow, September eighteenth. 

In reaching the conclusion to accord ree~gnition to these three governments the evidence 
has satisfied me that these provisional governments are de facto in control of their respective 
countries and that there is no active resistance to their rule. Each of the present govern- 
ments has also made it clear that it is its intention to fulfill its respective international 
obligations and to hold in due course elections to regularize its status. 

The action of the United States in thus recognizing the present Argentine, Peruvian and 
Bolivian Governments does not represent any new policy or change of policy by the United 
States toward the nations of South America or the rest of the world. 

I have deemed it wise to act promptly in this matter in order that in the present economic 
situation our delay may not embarrass the people of these friendly countries in reéstablishing 
their normal intercourse with the rest of the world. 


At the same time, the Secretary of State also made public the following 
explanation to clarify his statement that the foregoing action in recognizing 
the de facto Governments in Argentina, Peru and Bolivia does not represent 
any change in policy on the part of the United States: 


In acting towards these three Governments, which we are recognizing tomorrow, we are 
following the regular rules of international law, and the regular policy which has charac- 
terized this country ever since the first Secretary of State announced it—Mr. Jefferson in 
the Administration of President Washington. But with certain countries there are differ- 
ences made by treaty either with us or between each other. For example, the five Central 
American countries have entered into a treaty between themselves in which they agreed 
not to recognize any Government which came into office by virtue of a coup d’etat or a 
revolution. That was done in 1923, and although we were not a party to the treaty, we 
were in hearty accord with it and we agreed on our part that we would follow the same 
policy with respect to the five Republics who had agreed upon it. 

I think in order that you may get this clear I will give you a statement Mr. Hughes made 
in June, 1923, and which represents the present policy of this Government. Mr. Hughes 
stated the attitude of our Government in regard to these five Central American Govern- 
ments as follows: 


“The attitude of the Government of the United States with respect to the recog- 
nition of new Governments in the five Central American Republics whose representa- 
tives signed at Washington on February 7, 1928, a general Treaty of Peace and Amity, 
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to which the United States was not a parzy, but with the provisions of which itis in 
the most hearty accord, will be consonart with the provisions of Article II thereof 
which stipulates that the contracting parties ‘will not recognize any other Government 
which may come into power in anv of the five Republies through a coup d'etat or a 
revolution against a recognized Government, so long as the freely elected representa- 
tives of the people thereof have not constitutionally reorganized the country. And 
even in such a case they obligate themselves not to acknowledge the recognition if any 
of the persons elected as President, Vice-Eresident or Chief of State designate should 
fall under any of the following heads: 
“**(1) If he should be the leader or one of the leaders of a coup d'etat or revolution, 
or through blood relationship or marriage, de an ascendent or descendent or brother of 
such leader or leaders. 
_ “«(2) Tf he should have been a Secretary of State or should have held some high 
3 military command during the accomplishnent of the coup d'etat, the revolution, or 
while the election was being carried on, or i? he should have held this office or command 
within the six months preceding the coup c’eial, revolution, or the election.” 


Those were very stringent restrictions which the different countries entered into by 
treaty between themselves with the object evidently of discouraging a revolution or coup 
d'etat within the five Republics, and we endorsed that policy so far as those five countries 
are concerned. It is quite different frcm the general policy of this country and of the 
general policy of international law towards the recognition of Governments in the world 
at large. There are also other exceptions based on treaties although I am not going to go 
into them in detail.” Of course, we have a special treaty with Cuba which also changes the 
general rule of international law and imposes 0. this country greater obligations in regard 
to Cuba than we have toward other nations, aad we have treaties with other nations like 
Haiti and there may be others. Iam not trying to give you an exclusive list, but. those are 

-all exceptions to the general policy which we are cartying out with regard to the three 
Governments in South Ameriga. 

An Associated . Press -dispatch published December 31, 1930," contains 
the information that the United Statzs has refused to recognize a new 
Government in Guatemala. According to the dispatch, the State Depart- 
ment’s attitude is based upon the Central American Treaty of Peace anid 
‘Amity of February 7, 1923, as above explained by Secretaries Stimson and 
Hughes. The policy with reference tc Guatemala’ was determined upon, 
it is said, after reports from the American Legation in Guatemala City had 
indicated that the new incumbent came into power as provisional president 
after he had led:a successful revolution. Later, the Guatemalan National 
Assembly met, accepted the resignatiors of the former president and vice- 
presidents, and on January 3, 1931, elected a new provisional president 
pending the holding of elections.2. Recognition was accorded by the United 
States to this provisional president on January 7th, the State Department 
announcing in this connection that he kad no part in the recent revolt. 


BRAZIL AND THE UNITED STATES 


On November 8, 1930, the Department of State at Washington an- 
nounced that the American Ambassadcr at Rio de Janeiro had received a 


_ Washington Post, Dec. 31, 1930. 2 Press releases, Jan. 2 and 3, 1931. 
aoe 3 Washington Post, Jan. 8, 1931. ` 
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note from the de facto Government of Brazil setting forth the composition 
of the new Government, stating that it will respect national obligations 
contracted abroad, as well as treaties and other international obligations, 
and requesting recognition. The Department further stated that, after 
having received the final report of the American Ambassador, who, at its 
request, had studied the entire situation upon which the question of recog- 
nition depends, it had instructed him to answer the abovementioned request 
that the United States Government will be happy to continue with the new 
Government of Brazil the same friendly relations as with its predecessors. 

Prior to the success of the revolutionary forces, the Brazilian Ambassador 
at Washington, on October 22, requested the United States to place an 
embargo on the exportation of arms and munitions of war to Brazil, and the 
President complied with this request by the issuance of a proclamation on 
the same day that the request was received. The Brazilian Ambassador’s 
note and President Hoover’s proclamation read as follows: 


BRAZILIAN EMBASSY, 
- Washington, October 22, 1980. 
His Excellency, 

Hon. Henry L. ST™SON, 

Secretary of State of the United States of America: 
Excellency: 

Among the legislative acts in force in the United States of America, there is a Resolution 
by the Senate and House of Representatives in Congress Assembled, of January 31, 1922, 
providing that whenever the President finds that in any American country, or in any 
country in which the United States exercises extraterritorial jurisdiction, conditions of 
domestic violence, which are or may be promoted by the use of arms or munitions of war 
procured from the United States, and makes proclamation thereof, it shall be unlawful to 
export, except under such limitations and exceptions as the President preseribes, any arms. 
or munitions of war from any place in the United States to such country until otherwise 
ordered by the President or by Cong-ess. 

The undersigned, Ambassador Extraordinary and Plenipotentiary of the United States 
of Brazil, has already verbally conveyed to Your Excellency the intelligence that a revolu- 
tionary outbreak took place in Brazil on the 3rd of the current month of October, and that 
the Federal Government have concentrated all the military and naval forces in operations 
to restore public order until the rebellion is suppressed. 

The conditions of domestic violence to which the Joint Resolution of the Congress of the 
United States refer exist in several zones of the Brazilian territory and such conditions of 
domestic violence, promoted by rebel forces, are or may be promoted by the use of arms or 
munitions of war procured from the United States. As a matter of fact, the undersigned 
has been informed that some elements in the United States, in close union with the revolu- 
tionary elements against the Federal Government of Brazil, have been and are endeavoring 
to purchase arms and munitions in the United States to turn them against the Federal 
Government of Brazil. 

The undersigned, therefore, having in view the Joint Resolution of the Congress of the 
United States, above referred to, acts on behalf of the Federal Government of Brazil by 
asking Your Excellency that the United States Government give full force, in the present 
moment, to their existing legislation, namely, under the proclamation of the President, to 
put in force the provisions of said Resolution of January 31st, 1922, with the exception of 
such limitations and exceptions as the President might prescribe as being approved as lawful 
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with regard to exportation of arms or munitions of war for shipment from the United States 
to the Federal Government of Brazil. 

The undersigned begs leave to thank Your Excellency for the attention given to this 
matter and avails himself of this opportunity to reiterate to Your Excellency, Mr. Secretary 
of State, the assurances of his highest considerstion. 

` (Signed) S. Gureen 1 DO AMARAL 


By THE PRESIDENT oF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


Wuereas, Section I of a Joint Resolution oi Congress, entitled a “Joint Resolution to 
Prohibit the Exportation of Arms and Munitiors of War from the United States to Certain 
Countries, and for other Purposes,” approved January 31, 1922, provides as follows: 


“That whenever the President finds that in any American country, or in any country 
in which the United States exercises 2xtraterritorial jurisdiction, conditions of domestic 
violence exist, which are or may be promoted by the use of arms or munitions of war 
procured from the United States, and makes proclamation thereof, it shall be unlawful 
to export, except under such limitations and exceptions as the President prescribes, 
any arms or munitions of war from any piace in the United States to such country 
until otherwise ordered by the President or by Congress.” 


And whereas, it is provided by Section II of the said Joint Resolution that “Whoever 
exports any arms or munitions of war in violation of Section I shall on conviction be pun- 
ished by fine not exceeding $10,000, or by imprisonment not exceeding two years or both.” 

Now, therefore, I, Herbert Hoover, President of the United States of America, acting 
under and by virtue of the authority conferred :n me by the said Joint Resolution of Con- 
gress, do hereby declare and proclaim that I hae found, as has been formally represented 
to this Government by the Government of Braz], that there exist in Brazil such conditions 
of domestic violence which are or may be promoted by the use of arms or munitions of war 
procured from the United States as contemplatad by. the said Joint Resolution; and I do 
hereby admonish all citizens of the United States and every person to abstain from every 
violation of the provisions of the Joint Resoluticn above set forth, hereby made applicable 
to Brazil, and I do hereby warn them that all viclations of such provisions will be rigorously 
prosecuted. 

And I do hereby enjoin upon all officers of the United States, charged with the execution 
of the laws thereof, the utmost diligence in preventing violations of said Joint Resolution 
and this my Proclamation issued thereunder, an in bringing to trial and punishment any 
offenders against the same. 

And I do hereby prescribe as an exception aad limitation to the foregoing restrictions 
such exportations of arms or munitions of war as are approved by the Government of the 
United States for shipment to the Government cf Brazil which has been recognized by the 
Government of the United States, and such arms and munitions for industrial or commercial 
uses as may from time to time be exported with the consent of the Seeretary of State. 

In Witness Whereof, I have hereunto set my hand and caused the seal of the Unite 
States to be affixed. 

Done at the City of Washington on this twenty-second day of October, in the. year of 

(SEAL) our Lord nineteen hundred and thirty, and of the Independence of the United 
States of America the one hundred and fifty-fifth. 

- By the President: 

HERBERT Hoover - 
‘Henry L. Sro : SEO 
Secretary of State 
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- Criticisms having appeared in the press of this action of the United 
States Government as prejudicial to the revolutionary cause in Brazil, the 
Secretary of State issued the following statement on October 23, 1930: 


Some accounts in the press this morning reported that our action in placing an embargo 
upon the sale of arms and munitions to revolutionists in Brazil was unprecedented. While 
it is true that this is the first occasion where the United States has placed an embargo on 
the shipment of arms and munitions to a South American country, it is misleading to call it 
an unprecedented action, as it is our regular action under similar circumstances. We have 
placed embargoes on the shipment of arms and munitions on various occasions when there 
were conditions of domestic violence in Central America, Mexico, Cuba and the Orient. 
It just happens that a situation requiring the application of this principle has not hitherto 
come up in South America and there has therefore hitherto been no occasion for applying 
the general principle. There is nothing unprecedented in the principle which we have 
applied many times before. It is very important that people should not misunderstand 
it as a new principle. It is important for the reason that the revolutionists who may be 
hurt by our action in placing an embargo may assert that we are taking sides for some 
ulterior reason with one or the other of the combatants. Instead of that, we are acting 
according to general principles of international law. Those principles declare thet where 
we are in friendly relations through diplomatic channels with a government which has been 
recognized as the legitimate government of a country that government is entitled to the 
ordinary rights of any government to. buy arms in this country, while the people who are 
opposing and trying to overthrow that government and are not yet recognized as bellig- 
erents are not entitled to that right. It is not a matter of choice on our part, but is a 
practice of mankind known as international law. We have no personal bias and are doing 
nothing but attempt to carry out the law of mankind. 


ERRATUM 


In the article, “Proposed New Edition of the Treaties of the United 
States” which appeared in the April, 1930, number of this Journau (Volume 
24, No. 2), there is the following sentence on page 244 regarding Postal 
Conventions: 

No such agreements appear in the Statutes at Large prior to Volume 
XVI, except the earliest of those three postal conventions which were 
submitted to the Senate as treaties, and ratified accordingly. (New 
Granada, March 6, 1844, Great Britain, December 15, 1848, and 
Mexico, December il, 1861. ) 


“Volume XVI” was a slip in the typing for “Volume XV.” There are in 
fact various postal conventions in Volume XV of the Statutes at Large. 

Furthermore, the final phrase should read thus: 

. except that with Belgium of December 21, 1859, and those three 
postal conventions which were submitted to the Senate as treaties and 
ratified accordingly. 

I may add that the convention with New Granada toe mentioned is in 
VIII Statutes at Large, 584-88; that with Belgium is in XII Statutes at 
Large, 1117-23; that with Mexico is in the same volume, 1205-11; and the 
convention with Great Britain is in IX Statutes at Latge, 200540; ‘and also 
in?XVI Statutes at Large; 783-88. 

"H. M. 


CHRONICLE. OF INTERNATIONAL EVENTS 


For Tax Perion Auaust 13-NovemBer 15, 1930 
(With references to earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. I. I., Bulletin de L’Insfitut Intermédaire International; B. I. N., 
Bulletin of international news; C. S, Monitor, Christian Science Monitor; Clunet; Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser.,.U. 8. Executive Agreement Seria; F. P. A. I. S., Foreign Policy Associa- 
tion Information Service; G. B. Treaty Series, Great Britain, Treaty Series; I. L. O. B., In- 
ternational Labor Office Bulletin; L. N. M. S, League of. Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly 
Bulletin; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; Press releases, U. S. State Dept. press ~elease; T. I. B. , Treaty anime! Bul-' 
letin, U. S. State Department; U.S. C.R., U. 5. Commerce reports. 


December, 1929 K. 
27 AUSTRIA—GREECE. Signed agreement for payment of claims of Greek nationals, 
Text: Europe, Oct. 11, 1930, p. 1481. 


January, 19380 — 
17 AusTRALIA—GERMANY. Signed agreemert at The Hague regarding release of prop- 
erty of German nationals. G. B. Treaty Series, no. 29 (1930). 


February, 1980 
13-18 Mozammique—Sours AFRICA. ` Agreement regulating soninieieial ioiationes in cer- 
, tain provinces in South Africa and the Portuguese colony of Mozambique signed by 
High Commissioner for South Africa and Governor-General of ics 
‘Text: G. B. Treaty Series, no. 34 (193802 


March, 1980 ` 
4 Danzic—Potanp. Signed agreement regarding regulations for control of foodstuffs 
entering Poland from Danagi U. S. C. R., Oct. a, 1930, p. 250. 


April, 1930 ; 
6 CHINA—JAPAN. ceca tariff agreement at Nanking. Text: Europe, Nov. 1, 1930, 
` p. 1589. 


7 io June 3 GREAT  BRITAIN—NETHERLANDS. Exchanged notes respecting air mail 
services to the East Indies and Australa. G. B. Treaty Series, no. 42 (1930). 


10 Grrece—Poianp. Signed most-favored-nation commercial treaty. U. S. C. R. 
Oct. 13, 1930, p. 127. 


17 *Cuopa—Grear Brrrir. Signed convention at Havana for extension of ‘extradition 
treaty of Oct. 3, 1904, to certain protectorates and mandated territories. G. B, 
For. Of., Cuba no. 1, 1980, Cmd. 3608. 


22 Ecyrr— POLAND. Frovisional most-favered-nation commercial comet applied 
also to Free City of Danzig.. U.S.C. R., Nov. 17, 1930. 


30 Rumanta—Sparn. Provisional most-favcred-nation commercial agreement arranged. 
by exchange of notes. U.S.C. R., Oc. 6, 1930, p. 61. 
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May, 1980 
17 - Cusa—Mexico. E E ratifications of extradition treaty signed May 25, 1925. 
P. A. U., Nov., 1930, p. 1148. 


26 Prrsia~-SwEDEN. Exchanged ratifications of most-favored-nation treaty of com- 
merce and navigation signed May 10, 1929. U.S.C. R., Dec. 1, 1930, p. 573. 


28 CONSTANTINOPLE. Announced that the name Istanbul has been substituted by State 
Department for Constantinople in order to conform to new legal name for the city. 
N. Y. Times, May 28, 1930, p. 1. 


30 + BALTIC AND INTERNATIONAL MARITIME CONFERENCE. Opened in Copenhagen with 
21 nations represented, to study question of unification of sea law. N. Y. Times, 
June 1, 1980, p. 10. B. I. N., June 5, 1980, p. 25. 


June, 1929 
li RumMANis—TurkKEY. Treaty of commerce, navigation, residence, and establishment, 
signed at Ankara. U.S.C. R., Oct. 6, 1980, p. 62. 


13  GERMANY—NEW ZEALAND. Exchanged ratifications of Hague agreemen; of Jan. 17, 
1930, regarding release of property, rigkts and interests of German nationals. 
G. B. Treaty Series, no. 41 (1930). Cmd. 3708. 


13 , .Greece—Hounaary. Signed agreement for payment of claims of Greex nationals. 
Text: Europe, Oct. 11, 1930, p. 1482. 


13 Hungary. Asked Permanent Court of International Justice to appoint two judges 
for each of the three committees of arbitration between Hungary and its creditors, 
Rumania, Yugoslavia, and Czechoslovakia, as was contemplated in Hague conven- 
tion, January, 1980. N. Y. Times, June 14, 1930, p. 8. 

24-27 Arr Navieation. International Commission on Aérial Navigation held 18th session 
at Antwerp. Droit aérienne, July-Sept., 1930, p. 514. 

July, 1930 

5 GermMany—Great BRITAIN. Signed amendment to air navigation agreement of 
June 29, 1927. G. B. For. Of., Germany no. 1 (1980), Cmd. 3663. 
9 to August 18 Durcr Gourana—UNITED Staves. Parcel post convention signed at 
Paramaribo on July 9 and at Washington, Aug. 18. T.I. B., Aug., 19380, p. 17. 
9-12 LEAGUE or Nations Arr Transport CoÖPERATION Commirrzs. Held first session, 
: to study question of economic agreements between air transport undertakings i in 
- various countries. L. N. M.S., July, 1930, p. 128. 


17 Honpuras—Nicaraaua. Exchanged ratifications of commer treaty signed Jan. 
30,1980. U.S.C. R., Sept. 8, 1980, p. 621. 


23 Braziw-—Venezueia. Venezuela section of Venezuelan-Brazilian boundary com- 
mission reorganized by executive decree. P. A. U., Nov., 1930, p. 1148. 


24 Great Brrrarn—Larvia. Signed agreement respecting the estates of deceased 
seamen. G. B. Treaty Series, no. 30 (1930). 


25-28 Eqgypr—tInriso Free STATE. Provisional most-favored-nation commercial agreement 
arranged by exchange of notes. U.S.C. R., Nov. 17, 1930. 


30 Cume—France. Signed temporary commercial agreement at Paris. U.S.C. R, 
Nov. 3, 1930, p. 320. 


August, 1930 
1 Great Brrrain—Porrugau. Signed agreement for arbitration of Major Campbell’s 


claim for damages suffered in Mozambique. . Text: B. G. Treaty Series, no. 36 
(1930). 
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Czrmte—Prrvu. Following completion of its work of delimitation of Chile-Peruvian 
boundary in accordance with provisions of T’acna-Arica treaty, representatives of 
both nations signed at Lima the final act relative to the boundary. P. A. U., 
Nov., 1980, p. 1147. 


Gerar Brirarisn—Romania. Signed treaty of commerce and navigation in London. 
7, 8. C. R., Sept. 22, 1980. Cmd. 3653. 


Cesta Rica—Great BRITAIN. Exchanged ratifications of convention respecting 
commercial travellers ii Dec. 27, 1928. Text: G. B. Treaty Series, no. 33 
(1980). 


ESTONIA— YUGOSLAVIA. Fxchanged ratifications of provisional most-favored-nation 
treaty of commerce and navigaticn meres at Belgrade, Feb. 1, 1928. U.S.C.R., 
Mov. 3, 1980, p. 320. 


9-23 Pas Pactrrrc Women’s CoNFERENCZ. Second conference held in Honolulu. N. F. 


10 
12 
13 
16 


19 


w 


20 


21 
21 
21 
22 


26 


itmes, Aug. 23, 1980, p. 6. 


Potanp—PortugaL. Most-favored-nation commercial treaty concluded Dec. 28, 
1929, came into force provisionally. U.S.C. R., Oct. 6, 1930, p. 61. 


Avztria—Unirep Srares. Exchanged ratifications of extradition treaty signed at 
Vienna, Jan. 31, 1930. T. I. B., Aug., 1930, p. 6. 


Avstria—NeErHEeRLANDS. Exchanged ratifications of most-favored-nation treaty of 
commerce and navigation signed Mar. 28, 1929. U.S.C.#., Oct. 13, 1980, p. 127. 


TIraty—Rumanta. Exchanged ratifications of treaty of commerce and navigation 
signed Feb. 25, 1980. U.S.C. R., Nov. 3, 1930, p. 320. 


Great Brirary—Inaq. Financial agreement arranged by exchange of notes pro- 
viding for transfer to Iraq of the railway system, airdromes and property in port of 
Basra owned by British Government. B. J. N., Aug. 28, 1980. Cmd. 3675. 


Rumania—-Unitep Staves. Provisional commercial agreement signed at Bucharest. 
Press releases, Aug. 23, 1930. Text: Ezec. Agr. Ser., no. 8. 


Canapa—Unitep States. Statement concerning reciprocal air navigation aT- 
rangement made public by Department of State. Text: U. S. Daily, oe 22, ° 
1030, p. 3. 


Cusa. Government sent memorandum to League of Nations explaining its r 
to agree to revision of Statutes of Permanent Court of International Justice. 
B. I. N., Aug. 28, 1980, p. 15. 


Rio ‘GRANDE Bounpary. Report of International Boundary Commission between . 
the United States and Mexico signed by President Hoover. U.S. Daily, Aug. 22, 
1930, p. 1. 


Ise oF Pines. Letter from Acting Secretary of State to Senator Fletcher on gov- 
ernment by Cuba of the Isle of Pines made public. Text: U. S. Daily, Aug. 23, | 
1980, p. 2. | 


Betaium—Untrep Srares. Exchanged ratifications of treaties of arbitration and 
_ conciliation signed Mar. 20,1929. U.S. Daily, Aug. 26, 1930, p.2. U.S. Treaty. 
Series, nos. 823-824. 


25 to November 2 Patustine. On Aug. 25, the report of the Permanent Mandates 


Commission of the League on the outbreak in Palestine of August, 1929, and a 
“Memorandum from the British Government” in reply to the criticisms of 
their policy expressed in the report, were published in London and Geneva. 


25 


26 


28 


28 


29 


29 
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Summary: B. I. N., Aug. 28, 1930, p. 16. N. Y. Times, Aug. 31, 1930, III, 4. On 
Oct. 20, Lord Passfield’s statement of 23 pages on future policy of British Govern- 
ment in the administration of its mandate was published as White Paper (Cmd. 
3692), and at the same time Sir John Hope Simpson’s report of 185 pages on condi- 
tions in Palestine was issued as a Blue Book. . (Cmd. 3686.) Summary: B.I. N., 
Oct. 28, 1980, p. 26. On Oct. 22, the Nationa. Council of Palestine Jews decided 
to reject the British statement of policy and not to participate in the proposed 
Legislative Council. The next day, the Jewish National Council issued a state- 
ment. B.I. N., Oct. 23 and Nov. 6, 1980. Cur. Hist., Dec., 1980, p. 879-388. 
Mr. Baldwin, Sir Austen Chamberlain, and Mr. Amery signed joint letter, pub- 
lished on Oct. 23, regretting government’s failure to summon Round Table Con- 
ference of Jews and Arabs as suggested by Dr. Weizmann. Nation (London), 
Nov. 1, 1930, p. 151. Extracts from important documents and papers on Palestine 
question: N. Y. Times, Oct. 26, 1980, IX, 3. On Nov. 2, a protest meeting on 
British policy in Palestine was held in Madison Square Garden. N. Y. Times, 
Nov. 3, 1930, p. 1. 


Peru. Following agitation against his administration, Señor Leguia resigned the 
presidency on Aug. 25, and a military junta under Gen. Ponce was formed, to be 
succeeded by a new junta under Col. Cerro. B.I. N., Aug. 28 and Sept. 11, 1930. 


PERMANENT COURT oF INTERNATIONAL Justice. The 18th session of the court, 
which began on June 16, was declared closed on Aug. 26, and an opinion was 
adopted by six votes to four, on the special legal status of the Free City of Danzig, 

_ which does not permit it to become a member cf the International Labor Organiza- 
tion. L.N.M. S., Aug., 1980, p. 157. N.Y. Times, Aug. 28, 1930, p. 18. 


BrELGIAN-LuxemBure Economic Unrion—Rumania. Signed provisional most- 
favored-nation commercial agreement. U.S.C. R., Nov. 24, 1930, p. 508. 


Great BRITAIN—SWEDEN. Signed convention regarding legal procedure in civil and 
commercial matters. Text: G..B. For. Off., Sweden no. 1 (1980), Cmd. 3589. 


FINLAND—GERMANY. Initialled commercial treaty in Helsingfors. B. J. N., Sept. 
11, 1930. 


| Iraq. The Hilton Young report on economic conditions in Iraq was published. It 


recommended development of the country through foreign loans and the granting of 
concessions. B.I. N., Sept. 11, 1980. 


September, 1980 
1-6 AronavuticaL Congress. Fifth International Aéronautical Congress held at The 


Hague. N. Y. Times, Sept. 3, 1930, p. 7. C.S. Monitor, Oct. 7, 1980, p. 10. 


Cupa—Unirep Srates. Parcel post convention signed-July 24, 1930, came into 
force. T. I. B., Sept., 1930, p. 15. 


CzmecHosLovakia—RuMANIA. Most-favored-nation treaty, signed June 27, 19380, 
came into force. U.S.C. R., Sept. 15, 1930. 


Hounaary—Romania. Temporary most-favored-nation commercial agreement of 
Aug. 10, 1930, came into force. U.S.C. R., Oct. 13, 1980. 


- 1-10 INTERNATIONAL Law Association. Held 36th conference in New York, with repre- 


1 


sentatives of 25 countries in attendance. On Sept. 8 the draft of a world code of 
law on aviation was adopted. Amer. Bar Assoc. Journal, Dec., 1930, p. 803. 
N. Y. Times, Sept. 2-11, 1930. 


RUMANI4A— YUGOSLAVIA. Provisional NT ibn commercial -agreement 
signed at Bucharest on Aug. 4, came into force. U.S.C. R., Sept. 29, 1930, p. 823. 
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2-10 Canwapa—Unitep Starms. Exchanged noter on subject of proposed St. Lawrence 
waterway. T. I. B., Sept., 1930, p. 14. 


2 Lena Gotprietps Cass. The Arbitrat on Court sitting in London announced its 
award in dispute arising out of concessior agreement between Lena Goldfields, 
Ltd., and the Russian Soviet Government, Sgned in 1925. The court declared the 
gerceincat dissolved and directed the Seviet Government to pay the company some 
13,000,000 pounds. Summary: Times (Lordon), Sept. 3, 1930, p. 7. 


2 LIXEMBURG-—ÜUNITED States. Exchanged retifications of treaties of arbitration and 
conciliation signed Apr. 6, 1929. ` Press releases, Sept. 13, 1930, p. 172. 


3 Azstria—Roumania. Signed provisional commercial agreement in Bucharest. 
B. I. N., Sept. 11, 1980. - 


3 Bzie1um—YuaGosuavia. Exchanged ratficat ons of arbitration convention signed in 
Belgrade on Mar. 25, 1930. B. I. N., Sept 11, 19380. 


3 G2ZEAT Brrrain—Tourxezy. Exchanged ratiiications of treaty of commerce and 
navigation signed Mar. 1, 1980. G. B. Treaty Series, no. 40 (1930), Cmd. 3695. 


3 Great Brrrain— Turker. Exchanged -ratifizations of commercial travellers’ ’ sam- 
ples convention signed at Angora on Jan. 15, 1929. G. B. ee Series, no. 35 
(1930). 


3 Inpra--TurkEr. Exchanged notes regacding commercial relations. G. B. Treaty 
Series, no. 37 (1980). 


4  France—Grear Brrrarn. Exchanged rotes for amendment of protocol of Aug. 6, 
1914, in regard to the New Hebrides. G. B. Treaty Series, no. 38 (1930). 


4 League or Nations Conrerences. List of League conferences in which United 
mtates has participated given out at Etate Department. U. S. Daily, Sept. 5, 
1930, p. 1. 


5 Satvapor—Unirmp States. Exchanged ratiscations of treaty of friendship, com- 
merce, and consular rights signec Feb. 22, 1926. U. S. Daily, Sept. 8, 1980, p. 3. 
T. 8. C. R., Sept. 22, 1980, p. 757. 


7-9 INTERPARLIAMENTARY COMMERCIAL CONFERENCE. Met in Brussels and adopted 
~esolutions on economic coöperation in Europe and development of conciliation 
machinery in the form of judicial and arbitral institutions. B. I. N. Rent) 11, 
1930, p. 20. 


8 Ecrorgan Frepreration. Representatives of European states members of the 
League of Nations met at Geneva on Sept. 8 ~o consider results of enquiry made by 
-he French Government. On Sept. 11, M. Briand explained main points of scheme 
zo Assembly, which, after general debaze, adopted resolution on the subject, and 
vited a Committee of Enquiry for Eurspeax Union to pursue the enquiry already 
zegun by the French memorandum of May 17, 1930, and replies to same. At first 
meeting of Committee of Enquiry on Sept. 17, M. Briand was elected chairman 
and Sir Eric Drummond, secretary. L. N.f. S., Sept., 1930, p. 167. 


8-20 INTER-AMERICAN CONFERENCE ON AGRICULTUFE, FORESTRY AND ANIMAL INDUSTRY. 
. Held in Washington. P. A. U., Oct--Nov., 1930, pp. 1033 and 1081. Pan 
2merican Magazine, Oct., 1930, p. 282. 


8-18 Lagur or Nations Councit. At 60th zessicn in Geneva, which opened on Sept. 
8, the Council adopted report on findin,ss of Mandates Commission on Palestine, 
decided upon recall of remaining Frenck solders in Saar Valley, voted to increase 
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number cf judges on Permanent Court of International Justice from 11 to 15, and 
to increase their salaries and allow them pensions, The 61st Council held its first 
meeting on Sept. 18, and fixed date for conference on limitation of drug manufac- 
ture for May 27, 1931; considered disputes between certain members of the League, 
and decided to summon a road traffic conference in March 1931. L. N. M. Š. 
Sept., 1930. i 


10 to October 4 Lraaus or NATIONS ASSEMBLY. Held eleventh ordinary session in Geneva 
with delegates from 52 states, Argentina and Honduras being the cnly absent 
members. M. Briand made address on a European federation, and or. Sept. 16 a 
resolution was adopted constituting a Committee of Enquiry for European Union. 
On Sept. 17, Guatemala, Norway, and Irish Free State were elected to succeed , 
Cuba, F nland, and Canada as non-permanent members of the Council. Mr. 
Frank B Kellogg was elected to succeed Mr. Charles Evans Hughes on the Per- 
manent Court. of International Justice. On Sept. 25, the Assembly and the 
Council, voting concurrently, elected 15 judges and 4 deputy judges as members of - 
the Permanent Court of International Justice. On Oct. 2, 28 nations signed 
convention for financial assistance to states victims of aggression. Text and 
resolutioas: L. N. M. S., Sept., 1930. 


15  Franox—Rumania. Reciprocal most-favored-nation treaty signed Aug. 27, came 
_ into forces provisionally. U.S.C. R., Dec. 1, 1930, p. 573. 


15 Trape Resrricrions. At request of the Secretary of State, the Secretary General 
of the League of Nations sent to the parties of the international convention, a 
report on steps taken to give effect to provisions of the convention, furnished by the 
United States. Text: T. I. B., Nov., 1980, p. 12. 


16-20 AngentTIn1. Announced that new provisional government of Gen. José Uriburu had 
been recognized by 20 governments. B. I. N., Sept. 25, 19380. 


17- Crra—Great Britain. Exchanged notes covering agreement for rendition of con- 
cession zt Amoy. G. B. Treaty Series, no. 44 (1930). l 


17 to October 23 Kutioaa; Frang B. Elected judge of Permanent Court of International 
Justice en Sept. 17, to succeed Charles Evans Hughes, resigned. Elected on Sept. 
25, as member of-Permanent Court for period from Jan. 1, 1931, to Dec. 31, 1939. 
Inaugurated on Oct. 28 as judge at opening of 19th ordinary session of the Court. 
L. N. M. S., Sept., 1980, p. 197. N. Y. Times, Oct. 24, 1930, p. 22. 


17 | Lirnvanu——Tourxny. Signed treaty of friendship in Moscow. B. I. N., Sept. 25, 
1930. 


18 EXTRATERRITORIALITY IN Curva. United States made proposals tə relinquish 
extraterritorial rights in China. U.S. Daily, Nov. 14, 1930, p. 3. 


19-22 Boxer INDEMNITY. By exchanges of notes between British Minister in China and 
the Chinese Minister for Foreign Affairs, it has been agreed that all payments of 
British share of indemnity of 1901 will be remitted by the British Government as 
from Dec. 1, 1922, to the control of the Chinese Government. Times (London), 
Oct. 9, 1980, p. 13. Cur. Hist., Dec., 1980, p. 476. Cmd. 3715. 


20 ` GREAT Barrarin—Paracuay. Exchanged ratifications of convention respecting 
commercial travellers signed July 16, 1928. Text: G. B. Treaty Series, no. 39 
(1930), Smd. 8694. 


26 GREECE—RUMANIA. Commercial treaty which expired at beginning cf September 


renewec for three months by an exchange of notes. Times (London), Sept. 27, 
1930, p. 9. $ 


i 
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26 Rzcoanirion or GOVERNMENTS. Mexicen Government went on record as opposing 
prevailing diplomatic system of formal zecognition by one government of another, 
and notified its emissaries in Argentina, Peru, and Bolivia that no pronouncement 
about those governments would be fortacoming, but that no move had been made 
to recall its representatives. C. S. Monitor, Sept. 27, 1980, p. 5. Pan American 
Magazine, Dec., 1980, p. 440. 


27 Germany—-Turxny. Most-favored-natien treaty of commerce signed May 27, 
1930, came into force. U.S.C. R., Oct. 13, 1930, p. 127. 


80 Freanp—Russra. Exchange of notes made public in connection with activities of 
anti-Communist movement in Finland. C. S. Monitor, Sept. 30, 1930, p. 3. 


October, 12 
1 Crcna—Great BRITAIN. Exchanged ratiications of convention and supplementary 
agreement concluded April 18, 1930, fœ rendition of British concession at Wel- 
kaiwei. T.I. B., Oct., 1936, p. 7. 


I to November 14 IMPERIAL CONFERENCE. Opened in London on Oct. 1. Text of opening | 
speeches. Times (London), Oct. 2, 193C, p. 7. Closed on Nov. 14. Summary of 
results: Times (London), Nov. 15, 19380, p. 12. 


2 IckLanp—Unirep Srarss. Exchanged ratifications of general arbitration treaty 
signed at Washington on May 15, 1980. U.S. Daily, Oct. 3, 1930, p. 4. U.S. 
Treaty Series, no. 828. 


5-12 Ba-xan Sratzs. First Balkan Conferemee held in Athens, with delegates from 
Albania, Bulgaria, Greece, Rumania, Turkey, and Yugoslavia. Adopted statutes 
af a new inter-Balkan organism to be set up at Constantinople in 19381. B.I. N. 
Cet. 9 and 23, and Nov. 20, 1980. N. Z. Times, Oct. 6-13, 1930. 


6-23 BUTCYAGE AND Liestine or Coasts. Firs: Maritime Conference, summoned by the 
League of Nations, met at Lisbon, with delegates from 32 states. It adopted a 
s=ries of recommendations on lighthouses and wireless, and agreements on maritime 
s znals, light-ships, etc. Z.N.M.S., Oct, 19380, p. 234. T.I. B., Oct., 1930, p. 14. 


6-11 INTERNATIONAL Roan Cona@ress. The Sixth International Road Congress, the first 
t> be held outside of Europe, met in Washington on Oct. 6 with representatives 
‘from 60 nations in attendance. On tke same day, delegates of the American 
Fepublies to the congress met in conference at Pan American Union and all, 
except Cuba and Haiti, signed conventi on the regulation of automotive traffic. 
Fash. Post, Oct. 7, 1980, p. 8. P. A. U , Nov., 1980, p. 1095. U.S. Daily, Oct. 
7. 1980, p. 1. Text of convention: U. S Daily, Oct. 8, 1930, p. 10. 


6 Pam AMERICAN CONFERENCE ON AvTomcTIVE Trarric. Delegates of American 
FE.2publics to 6th International Road Congress met at Pan American Union and 
signed convention for regulation of automotive traffic. Text: T. I. B., Nov., 1930, 
p.18 P.A. U., Nov., 1980, p. 1096. 


6-11 Rep Cross. i4th International Red Cross Conference held at Brussels, with 54 
nztional societies and 46 governments represented. Resolutions: Revue Int. de la 
Croiz-Rouge, Oct., 1980. 


7 Pax American Hrauway. Informal sessicn of delegates of American Republics to 
the Sixth International Road Congress was held at Pan American Union to discuss 
estion and study proposal for a Perman=nt Pen American Highway Commission, 
and adopted resolution approving work already begun and urging its continuance. 
P. A. U., Nov., 1930, p. 1108. 


` 
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8-11 WEITE Suave Trape. Twenty countries were represented at international con- 
ference in Warsaw for protection of women emigrants. N. Y. Times, Oct. 11, 
1930, p. 6. i 


11-29 Cumvesz Eastern Rattway. Russo-Chinese Conference for settlement of con- 
troversy, on basis of protocol of Dec. 22, 1929, was held in Moscow but without 
accomplishing results. Soviet Union Review, Nov., 1980, p. 171. N. Y. Times, 
Oct. 13 and 30, 1980. 


14-20 INTERNATIONAL INSTITUTE OF AGRICULTURE. Held 10th session in Rame, with 74 
countries represented. At closing session on Oct. 20 the Institute adopted a 
resolution in favor of an understanding with the League of Nations, which, if 
carried out, would result in relations to the League similar to those held by the 
International Labor Office. B.I. N., Oct. 23, 1930, p. 29, 33. League ef Nations 
News, Nov., 1980, p. 10. 


15-22 Emparco on Arms. On Oct. 15, Secretary Stimson made oral statement that 
Brazil had a right to buy munitions in the United States. On Oct. 22, President 
Hoover issued proclamation forbidding shipment of arms to revalutionists in 
Brazil. On Oct. 23, Secretary Stimson made oral statement explaining reasons for 
embargo. Text: U. S. Daily, Oct. 16, 23-24, 1930, pp. 1-2. Press releases, Oct. 

18 and 25, 1930. 


18-21 AGRARIAN CONFERENCE. International agrarian conference closed in Bucharest 
without reaching an agreement on common policy. N. Y. Times, Oct. 22, 1930, 
p. 14. B.I. N., Nov. 6, 19380. 


21 GILBERT S. PARKER. Report of Agent-General for Reparation Payments, dated 
May 21, 1930, made public. B. J. N., Oct. 23, 1930, p. 30. 


22 PERMANENT COURT OF INTERNATIONAL JUSTICE. 19th (extraordinary) session, con- 
vened to take up Franco-Swiss controversy over free zones of Gex and Upper 
Savoy. N. Y. Times, Oct. 24, 1930, p. 22. C. S. Monitor, Oct. 28, 1980, p. 1. 
L. N. M. S., Oct., 1980, p. 288. 


23 Earpr. Promulgated new constitution. B. I. N., Nov. 6, 1930. Cur. Hist., Nov., 
1930, p. 472. 


23 SLAVERY IN LIBERIA. Announced that all domestic slaves of native tribes have been 
declared free by Liberian Government, following i inquiry by League of Nations. 
N. Y. Times, Oct. 24, 1930, p. 1. 


24 Braziy. Announcement of overthrow of federal government made by State Depart- 
ment. U.S. Daily, Oct. 25, 1980, p. 1. 


25 CzECHOSLOVAKIA—Perrsia. Signed treaty of friendship and a convention regarding 
treatment of nationals. B. J. N., Nov. 6, 1930. 


27 Jraty’s Forrergn Poticy. Premier Mussolini addressed the Facsist directorates of 
all Italy gathered in Rome, setting forth his policy in regard to foreign nations. 
Cur. Hist., Dec., 1930, p. 456. Summary: Times (London), Oct. 28, 1930, p. 14. 


27 Lonpon Navar TREATY or 1930. Deposit of ratifications of Great Britain, Japan, 
and United States took place in London. Texts of remarks of Prime Ministers of 
Japan and Great Britain and of President Hoover. Press releases, Nov. 1, 1980. 


27 to November 11 Narcotic Druas. Government representatives of countries manufac- 
turing dangerous narcotic drugs held conference in London to fix thair quotas on 
each drug. C. S. Monitor, Oct. 27, 1930, p. 3. Tames (London), Nov. 13, 1930, 
p. 11. 
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30 GZxECE— TURKEY. Signed treaty of friendship and neutrality and a treaty of 
commerce and navigation. B. J. N., Nov. 6, 1930. 


November, 1980 
1 Norwayr—Unirep Status. Signed treaty concerning obligation for military and 


other national services in cases of persons born in the United States of Norwegian 


parents and persons born in Norway of American parents. Press releases, Nov. 8, 
1980, p. 298. 


6  lLeaague or NATIONS Preparatory Commission on DISARMAMENT, Resumed work 
in Geneva, with 32 delegations in attendance, including those of the United States 
znd Soviet Union. N. Y. Times, Nov. 9, 1930, X, 1. 


7 GERMAN Dust. Final action concerning funding of German debt to United States 
znnounced by Secretary Mellon. Text: U. S. Daily, Nov. 8, 1930, p. 1. 


12 Canapa—Norway. Canada’s sovereignty over the four Arctic islands in Sverdrup 


group announced by Canada’s Acting Prime Minister. C. S. Monitor, Nov. 12, 
1930, p. 3. 


12 Inzta Rounp Tasis. King George opened the conference in London on Nov. 12. 
&peeches made by Premier MacDonald, Indian princes, and other delegates. 
«1. Y. Times, Noy. 18, 1930, p. 4. Times Sk Nov. 13, 1980, pp. 9 and 14. 


14 Mrxxep Crams Commission (United States and. Germany). Announced decision in 
favor of Germany in so-called sabotage claims against Germany after oral argument 
at The Hague. Text: Press releases, Nov. 15, 1930, p. 343. This JOURNAL, 
tifra, p. 147. 

INTERNATIONAL CONVENTIONS 


ACCIDENT PREVENTION ON SHIPS. Geneva, June 21, 1929. 
Ratification: Irish Free State. L. N. 0O. J., Sept., 1930. 


AñrīIAaL Maviaation. Paris, Oct. 13, 1919. Protocol of Amendment. Paris, June 15, 
1929. i 


Ratification: Sweden. T. I. B., Océ., 1930, p. 10. 


ÅGRICULTURAL WORKERS ASSOCIATIONS, Geneva, Nov. 12, 1921. 


Ratification: Denmark. June 20, 1980. ZL. N.O. J., Sept., 1930. J. L.O. B., Sept. 30, 
1930. 


AnsirratTion Lauses. Geneva, Sept. 24, 1923. 
- Rattfications: 
Austria. July 18, 1930. 
Grea- Britain and Northern Ireland. July 2, 1930. 2. N.O. J., Aug., 1930. 


Arms TRAFFIC CONVENTION. Geneva, June 17, 1925, 
Ratifications: Denmark, Great Britain, Sweden. T. T. B., Sept., 1930, p. 6. 


Arms Trarric IN Apyssinta. Paris, Aug. 21, 1930. 
Signatures: France, Great Britain, Italy and Abyssinia. B. I. N., Aug. 28, 1930, p. 15. 


AUTOMOTIVE TRAFFIC. Washington, Oct. 6, 19380. 


Text and signatures: P. A. *"., Nov., 1980, p. 1096; P. A. U. Treaty Series, no. 6; U.S. 
Daily. Nov. 29, 19380, p. 4. 


BILLS or EXCHANGE AND Promissory Notus. Convention and Protocol. Geneva, June 7, 
1930. 


Text ani signatures: L. K, 0. J., Sept., 1980, pp. 987 and 1018. l 
Signatures: Yugoslavia, Hungary, Japan, and Greece. T. J. B., Sept., 1930, p. 13. 


- 


CHRONICLE OF INTERNATIONAL EVENTS 135 - 


CHEMICAL WARFARE. Geneva, June 17, 1925. 
Accession: Irish Free State. Sept. 4, 1930. B.I. N., Sept. 11, 1980. T.I. B., Sept., 
1930, p. 6. i . 
Ratification: Portugal. L. N.O. J., Sept., 1930. 


COMMERCIAL CONVENTION. Geneva, Mar. 24, 1980. 
Ratifications deposited: Sweden and Switzerland. B.I. N., Nov. 6, 1930. 


Conrticr or Laws on Brus or Excmanae anp Promissory Nores. Geneva, June 7, 1930. 
Signatures and text: L. N. O. J., Aug., 1930, p. 1043. 
Signatures: Yugoslavia, Hungary, Japan, Greece. T.T. B., Sept., 1930, p. 13. 


Corrricet Unton. Revision. Berlin, Nov. 13, 1908. Protocol. ‘Berne, Mar. 20, 1914. 
Adhesion: Yugoslavia. Droit d'auteur, Aug. 15, 1930, T. I. B., Sept., 1930, p. 12. 


COUNTERFEITING Currency AND OPTIONAL Prorocon. Geneva, April 20, 1929. 
Accession: Estonia. T. I. B., Sept., 1930, p. 12. 
Ratification deposited: Portugal. T. I. B., Oct., 1930, p. 13. 


Eastern Evropman Reparations. Paris, April 28, 1930. 
Texts and signatures: G. B. For. Of., H ungary, no. 1 (1930), Cmd. 8577. 
Ratifications: 
Hungary. Times (London), £ \y 29, 1930, p. 15. 
Italy. May 5, 1930. B. rf. L., Oct., 19380, p. 377. 


Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Text and signatures: G. B. Treaty Series, no. 43 (1980), Cmd. So. 
Accession: Canada. T. I. B., Sept., 1930, p. 15. 

Ratifications deposited: 
Irish Free State and Switzerland. T. I. B., Sept., 1930, p. 15. 
Greece. T. I. B., Oct., 1980, p. 18. 


EmĒmrarants Transit Carp. Geneva, June 14, 1929. 
Signature: Netherlands. July 3, 1930. L. N.O.J., Aug., 1980. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratifications: 
Irish Free State. L.N. O. J., Sept., 1980. 
Greece. J. L. O. B., Sept. 30, 1930. 
Farse Inpicarion oF Origin on Goons. The Hague, Nov. 6, 1925. 
Adhesions: 


France. Danzig. T.I. B., Oct., 1980, p. 14. 
Turkey. T.I. B., Aug., 1980, p. 12. ` 


FINANCIAL ASSISTANCE TO STATES VICTIMS OF AGGRESSION. Geneva, Oct. 2, 1930. 
Signatures and teat: L. N. M. S., Sept., 1980, p. 212. (C. 611 M. 287. 1980. IX.) 
FOREIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Ratifications deposited: Great Britain and New Zealand. G. B. Treaty Sertes, no. 28 
(1930). 
GENERAL AcT FOR PACIFIC SETTLEMENT OF INTERNATIONAL Disputes. Geneva, Sept. 26, 
1928. 
Accession: Netherlands (Ch. 1, 2, 4), Aug. 8, 1980. ZL. N.O.J., Sept., 1930, p. 1082. 


INDUSTRIAL Dresians anp Mopris. The Hague, Nov. 6, 1925. 
Adhesion: France. T. 7. B., Oct., 1930, p. 14. 


INSPECTION OF Emigrants. Geneva, June 5, 1926. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 
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INTER-AMERICAN Concitiation. Washington, Jan. 5, 1929. 
Ratification deposited: Cuba. T. I. B., Oct., 1980, p. 1. 


MEASUREMENT or Vessets. Paris, Nov. 27, 1925. 
Accession: Danzig. L. N. O. J., Sept., 1930, p. 131. 


MEDICAL EXAMINATION or Youna Persons Empnoren ar Sua. Geneva, Nov. 11, 1920. 
Ratifications: Greece and Irish Free State. L. N. 2. J., Sept., 1930. 


Minuwor: Wage-Frxinag Macumury. Convension. Geneva, June 16, 1928. 
Ratifications: France and Italy. J. L. O. B., Sept. 30, 1930. 


Money Cirpers. Mexico, Nov. 9, 1926. 
Ratifiection: Costa Rica. T. I. B., Orct., 198C, p. 15. 


NavaL Treaty. London, April 22, 1930. 
Ratifiesiion: Japan, Oct. 2, 1980. N. Y. Tines, Oct. 3, 1930, p. 1. 
Ratificctions deposited: Great Britain, Japan, aud Urited States. Oct, 27, 1930. T.I. B.. 
Oct.. 1930, p. 3. U.S. Daily, Oct. 28, 1939, p. 1. ! 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. 
Ratification deposited: Irish Free State. Sept. 15, 1930. T. I. B., Sept., 1930, p. 8. 


Orrom Convention. Geneva, Feb. 19, 1925. 
Ralificctions deposiied: Hungary and Uruguay T. I. B., Sept., 1930, p. 9. 


Pan ÅMERICAN ARBITRATION Treaty. Santiago, Mey 3, 1923. 
Rattficction: Colombia. T. I. B., Oet., 1930, 2. 1. 


Parcent Post Convention. Mexico, Nov. 9, 1826. 
Ratificction: Costa Rica. T. J. B., Oct., 1930. p. 15. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Opjsional Clause. 
Ratificctions: 
Austzalia. Aug. 18, 1930. 
Canada. July 28,1980. L. N. 0. J., Sept , 1933, p. 1081. 
Colombia. T. I. B., Oct., 1930. 
Salvedor. T.I. B., Sept., 1930, p. 5. 
Yugcslavia. B. I. N., Nov. 20, 1980. 
Signatures: 
Albaria. Sept. 17. 
Luxemburg. Sept. 15, 1930. L.N. M. S., Sept , 1980, p. 197. 
Rum:nia (with reservations). Oct. &, 1930. 
Persiz. Oct. 2, 1980. L.N. M. 8., Oct., 1330, p. 238. 


PERMANENT COURT OF INTERNATIONAL JUSTICE. Pratocol of Accession of United States... 
Gerera, Sept. 14, 1929. 
Ratifications: 
Germany, Hungary, Irish Free State, Nether.ands Rumania. L. N.O. J., Sept., 1930... 
China and Czechoslovakia. EL. N. M. S., O2t., 1980, p. 238. 
Ratifications deposited: Canada, Finland, Grezce, Latvia, and El Salvador. Aug. 29,. 
1980. B.I. N., Sept. 11, 1980. 


PERMANEFT Court OF INTERNATIONAL Justice. Protocol of Revision of Statute. Geneva,. 
Sepi. 14, 1929. 
Ratificaztons: 
Germany, Hungary, Irish Free State, Netkerlards, Rumania. L. N. O. J., ae ae 
192), p. 1082. 
Chins and Czechoslovakia. L. N. M. S., Oct., 1930, i: 238. 
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POSTAL CONVENTION AND Prorocor. Mexico City, Nov. 9, 1926. 
Ratification: Costa Rica. T. I. B., Oct., 1980, p. 15. 


PROTECTION OF INDUSTRIAL PROPERTY. The Hague, Nov. 6, 1925. 
Adhesions: 
Turkey. July 9, 1980. T. 7. B., Aug., 1980, p: 12. 
France. T.I. B., Oct., 1980, p. 14. 


RADIOTELEGRAPH CoNvENTION. Washington, Nov. 25, 1927. 
Ratifications deposited: 
Guatemala. Aug. 8, 19830. T.I. B., Aug., 1930, p.17. 
Ching. Danzig. Great Britain (for various colonies). T.T. B., Oct., 1980, p. 16. 


RELIEF UNION. Geneva, July 12, 1927. 
Ratifications: Danzig and Poland. L. N. O. J., Sept., 19380. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Ratification: Colombia. T. I. B., Oct., 1980. ` 


REPATRIATION OF SEAMEN. Geneva, June 28, 1926. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 


SEAMEN’S ARTICLES OF AGREEMENT.. Geneva, June 24, 1926. 
Ratification: Irish Free Siate. L. N.O. J., Sept., 1980. 


SLAVERY CONVENTION. Geneva, Sept. 25, 1926. 
Accession: Irish Free State. T. J. B., Aug., 1930, p. 6. L. N.O. J., Sept., 1930. 
Ratifications deposited: Czechoslovakia. Poland. T.T. B., Oct., 1930, p. 9. 


SPITZBERGEN. Paris, Feb. 9, 1920. 
Adhesion: Czechoslovakia. T. I. B., Oct., 1930. 


STAMP Laws. Convention and Protocol. Geneva, June 7, 1980. 
Signatures and tert: L. N. O. J., Aug., 1980, p. 1055. 


Tarr‘ Truce. Protocol for Future Negotiations. Mar. 24, 1980. 
Signature: Bulgaria. L. N.O. J., Sept., 1980. 


TARF Truce Treaty. Geneva, Mar. 24, 1980. 
Ratification: Denmark. Oct. 24,1930. C. S. Monitor, Oct. 25, 1930, p. 1. 


Trape Marks REGISTRATION. Madrid, April 14, 1891. Revision. The Hague, Nov. 6, 
1925. 
Adhesions: 
France. T. J. B., Oct., 1930, p. 14. 
Turkey. T.I. B., Aug., 1980, p. 12. 


TRADE RestTRICTONS. Convention and Protocol. Geneva, Nov. 8, 1927; Supplement, 
July 11, 1928. ` 
Rattfications: 
Czechoslovakia. June 25, 1930. L. N.O.J., Aug., 1930. 
, Japan. July 4, 1930. T.I. B., Aug., 1930, p. 8. 


TRADE RESTRICTIONS CONVENTION. Geneva, Nov. 8, 1927. 
Denunciations: Hungary, Italy, and Luxemburg (as from July 1, 1980). T. I. B., Sept., 
1930, p. 11. . 


UNEMPLOYMENT Convention. Washington, Nov. 28, 1919. 
Ratification: Belgium. August, 1930. J. L. O. B., Sept. 30, 1980. 


UNEMPLOYMENT INDEMNITY IN CAsE oF Loss oF Suip. Genoa, July 9, 1920. 
Ratification: Irish Free State. L. N. O.J., Sept., 1930. 
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UntiversaL Posrat Union. London, June 28, 1929. 
Ratifications: China and Rumania. T. I. B., Aug., 19380, p. 17. 
Ratifieztion deposited: Italy [seven acts], Aug. 28, 1930. T. I. B., Oct., 1980, p. 15. 


Werek.y Rest IN Inpustry. Geneva, Nov. 1%, 1921. 
Ratzication: Irish Free State. L. N.O.d,, Sept., 1930. 


Wriest or Packages on Vussers. Geneva, June 21, 1929. 
Ratijication: Irish Free State. L. N.O. J., Sept., 1930. 


WorKEMEN’S COMPENSATION FOR ACCIDENTS (Lquality of Treatment). Geneva, June 5, 
1925. ~ 
Ratijication: Irish Free State. L. N.O. J., Spt., 1980. 


WORKMEN’ S COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 


Ratification: Italy. I. L.O. B., Sept. 30, 1990. i 
M. Arreca MATTHEWS 


} 
f 


JUDICIAL DECISIONS INVOLVING QUESTIONS CF 
INTERNATIONAL LAW i 


BEFORE THE WAR CLAIMS ARBITER 
FUNCTIONING UNDER THE SETTLEMENT OF WAR CLAIMS ACT oF 1928 


FINDINGS OF VALUE IN SHIP CLAIMS 


In view of the lamented death of the first -Arbiter before making any 
awards in the ship claims to which he had given so much time and attention, 
and considering the importance of a speedy determination of such claims 
both to the United States and the claimants following the final closing of the 
record on May 25, 1930, and recognizing the savings in interest and expense 
thereby secured, the present Arbiter deems it a wise exercise of discretion to 
make known at once his findings without delaying for the purpose of elabo- 
rating thereon. 

The Settlement of War Claims Act of 1928 is the Arbiter’s charter. 

Following in every respect that charter; considering, as required by the 
Act, the findings of the Board of Survey, correcting the errors resulting from 
. the use of the estimated basic or first cost figures of the board ty the substi- 
tution of the actual acquisition cost figures, and giving full effest to the 
proper date of valuation to make the findings conform to the unmistakable 
intent of Congress; weighing each and every basis of valuation prescribed by _ 
the first and the present Arbiter as well as those suggested by counsel for the 
claimants and counsel for the United States; checking and correlating as 
nearly as possible every conceivable test or measure of valuation permissible - 
under the Act; recognizing the weight of the opinion of the ship valuation ex- 
perts who, impartially, under conditions laid down by the Arbiter, jointly 
expressed the value of the vessels under the Act; studying the briefs, argu- 
ments, memoranda, and stipulations-of counsel for the claimants and counsel 
for the United States; eliminating from ship values any cargo on board not | 
‘belonging to German nationals; surveying the entire record and giving to 
each and every part thereof the weight to which, in the judgment of the 
‘Arbiter, it is entitled; and after properly making all deductions required by 
the Act, including liens, and having given full consideration and effect to any 
interest of the German Government or any member of the former ruling 
family in any of said vessels; 

Toe ARBITER FInps: 

That the fair value, as nearly as may be determined, of eazh of the 
ninety-four merchant vessels in question, to the owner, immediately prior to 
the time exclusive possession was taken by the United States under the au- 
thority of the Joint Resolution of May 12, 1917, in its condition at that time, 
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taking into consideration the fact that such owner could not use or permit 
the us= of such vessel, or charter, or sel or otherwise dispose of such vessel 
for use or delivery prior to the termination of the war, and that the war was 
not terminated until July 2, 1921, incliding simple interest thereon at the 
rate of five per centum per annum from July 2, 1921, to December 31, 1928, 
both dates inclusive, as provided by subsection (d) of Section 3 of the Settle- 
ment cf War Claims Act of 1928, is as follows: 


Findings Which Include Interest 
From July 2, 1921, to December 31, 
1928, both dates inclusive 


Names of Fessels 

Adamsturm. sie c eae eetce tb euaes $ 466,000 
Allemannia® ........ re 326,000 
Amenia. eoa ee ete ees 2,979,000 
ANOAUSID: 0.052ed beac Bae 283,000 
ANGTOMEdS 2. «2 5-ek Sea iesus 311,000 
Arcadis ¥ ni 5-8 dod s wR Biel 309,000 
PL ail l EE EEEE E EE 314,000 
Arnoldus Vinnen...............-. 111,000 
DAT DATOSEE iee sene iunea eae 1,083,000 

dehu esner i a en hee Races 616,000 
Bohema era rea EEEE 674,000 
BOLO 3 aceite a aE OER KEN 208,000 
BROS AU co rioee ined ee E aA 805,000 
anl a: T: AEE EE E EEE E 840,000 
Camilla Rickmers................ 508,000 
Carl Diederichsen:............... 121,000 
CIncinnati geo ee y BAG sd mama ees 2,387,000 
Clara Mennig........... Omenaa 183,000 
COD ENG. reri eed errre ona Eire 283,000 
DPalbek reirei aha EEr Eea de 155,000 
Darvel einar erea E acs 184,000 
PlMsNOrMne-d424 enade ant 471,000 
ESAS errs a a A 713,000 
Esslingen? ... gs ccces bee buena eae 518,000 
Frieda Leonhardt..... eee eee 217,000 
Friedrich der Grosse.............. 1,086,000 
George Washington..... ........ 3,851,000 
Gouverneur Jaeschke............. 176,000 
Grosser Kurfiirst................- 1,500,000 
Grunewald. ............-2-.0200 05 515,000 
Hambureo< 4 scvseavesegoeenn chek 1,358,000 
AOYDULl. 6 oc 60sto i oh oes. BS Ses ees 304,000 
Homes soa cae cae Gold ee at 36,000 
Hohenfelde.............0 cece eee 170,000 
HOSA ine bateanes. einni 570,000 
Indra...... Kae Oa - Sunes 100,000 
Johanne ican eee heave eee . 161, ‘000 


* Deduction to be made for ruling family interest in accordance with 
separate decision. 
b Decuction to be made for lien, if not satisfied. 
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MGlite 240634322 2G baoeea veces ae 


Kür cesars aer eene 
Loongmoon...........-.0..e040- 
tc -' 2) 00100) 1 Ce ee uaaa 


Magdeburg..................000. 
M 


Ottawa... TE seas etien 


Pishieecsdaict2 aces Oso eed ome 


Prinz Joachim. ...............04. 
Pring Oskar................ EE 
Prinz Sigismund. ................ 
Prinz Waldemar................. 
Prinzess Irene. .... annaa anaana. 
Raahe eee ee ee ee 
ae eee ee re siete 


Sachsen........... 002-00 cee e sees 


Sambia...........00c cee eeuevees 


Tiibingen................ pe an 
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VORES nonn tien ea PoE T $310,000 
WY NODA se ait a na EEES 62,000 
Wille bade ee n sagen ver ets 359,000 
Wittekind............. 0.020 eee, 402,000 


$74,243,000 


The oad Danish vessels, Carl Dederichsen sand Johanne, whose 
owners were unable to qualify under Secticn 21 of the Act, have been valued 
under Section 3 of the Act as provided by subsection (d) T Section 21. 

Dore at Washington June 5, 1930. 

JAMES W. Remick, 
Arbiter. 


THE AMERICAN COMMISSIONER, MIXED CLAIMS 
COMMISSION, UNITED STATES AND GERMANY 


ADMINISTRATIVE Deccsion No. II ~ 


IN THE MATTER OF SECTION 9 OF THE SETTLEMENT OF WAR CLAIMS ACT OF 
1928 AUTHORIZING THE FIXING OF REsASOVABLE FEES TO BE PAID BY CLAIM- 
ANTS TO THEIR ATTORNEYS OR AGENTS Ai. COMPENSATION FOR THEIR SERV- 
“ICES IN CERTAIN CASES 


‘The Settlement of War Claims Act cf 128, pursuant to the provisions of 
which ihe awards of thig Commission are ‘seing paid, contains the following 
provision: 

Suc. 2 (j). The President is requasted to enter into an agreement with 
the German Government by which tle Mixed Claims Commission will 
be given jurisdiction of and authorized to decide claims of the same, 

- character as those of which the comm-ssion now has jurisdiction, notice 
of which is filed with the Department: of State before July 1, 1928. If 
such agreement is entered into befare canuary 1, 1929, awards in respect 

` of such claims shall be certified under subsection (a) and shall be in all 
other respects subject to the provisiors of this section. 


An egreement, such as is contemplated in the above quoted paragraph, 
was entered into by the two Governments on December 31, 1928. By this 
agreement the two Governments conferred upon. this Com aon jurisdic- 
tion over a certain defined group of claims, «described therein as ‘late claims,” 
which it was provided should be submitt:d to the Commission under the 
following terms: å 

(1) That all the late claims of Ame-ican nationals against Germany, 


notice of which was filed with the Department of State prior to July 1, 
1928, of the character of which the M_xed Claims Commission, United 


States and Germany, now has jurisdiction under the claims agreement __ 


coacluded between the United States end ane on August 10, 1922, 
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shall be presented to the Commission with the supporting evidence 
within six calendar months front the first day of February, 1929; 

(2) That the answer of the German Government to each claim pre- 
sented shall, together with supporting evidence, be filed with the Com- 
mission within six calendar months from the date on which the claim is 
presented to the Commission, as provided for in paragraph 1; 

(3) That the subsequent progress of the claims before the Commis- 

` gion, including the submission of additional evidence and the filing of 

briefs, shall be governed by rules prescribed by the Commission, it being 
understood that both Governments are equally desirous of expediting 
the completion of the work of the Commission; 
(4) That the preparation and adjudication of the claims shall be 
governed by the same legal principles as have so far been applied in the 
proceedings before the Mixed Claims Commission. 
In carrying out this agreement, the Agent of the Government of the 
United States found it necessary, on account oi the large number of claims 
filed, amounting to approximately seven thousand, and the time limits fixed 
by the agreement'as to the submission of these claims and supporting evi- 
dence, to send to each claimant a printed form of questionnaire with blank 
spaces for the answers covering the information and character of evidence 
required in support of the claim. A different form was used for each of the 
different classes of claims represented by the group of so-called late claims. 
The character of the claims covered by these various forms are as follows: 
- Form No. 1, Bank Account Claims; Form No. 2, Estate Claims; Form No. 
3, Death Claims; Form No. 4, Personal Property Claims; Form No. 5, 
Personal Injury Claims; Form No. 6, Debt Claims; and Form No. 7,. Bond 

- Claims. Each claimant was furnished with only the form, or forms, appro- 
priate for the particular claims to be presented for that claimant. A form 
letter containing detailed instructions for filling in these blank forms was 
sent to each claimant by the American Agent. 

The information asked for in these questionnaires was designed to es- 
tablish, inter alios, the American nationality status of the claim and the 
claimant with reference to the periods of German liability, also the amount 
of the claim, and whether it came within the jurisdiction of the Commission 
and presented facts establishing liability of the German Government under 
the Treaty of Berlin. 

The questions asked to bring out the desired information were purposely 
stated in simple and ordinary terms so as not to require the assistance of a 
lawyer in dealing with them. ‘These questionnaires, when the answers were 
filled in and sworn to by the claimant, constituted in most eases the state- 
ment of the claim presented. This statement, accompanied by a short 

* printed form of memorial asking for the damages claimed, together with the 
available supporting evidence, was then filed by the American Agent within 
the time limit fixed by the new agreement between the-two Governments, 
provided that the American Agent considered that the facts presented 
justified the prosecution of the claim. Otherwise the claim was abandoned. 
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When a claim was not contested by the German Agent an award was made 
by the Commission for whatever amount was justified either on the memorial . 
or on an agreed statement of facts submitted by the agents with their recom- 
mendation as to the amount to be awarded. 

When a claim was contested the next step in the simplified form of proce- 
dure adopted by the Commission for tLe expeditious disposal of these claims 
was the filing by the German Agent of eitaer a demurrer or an answer. 

In cases where evidence in reply was filed with the answer of the German 
Agent, evidence in rebuttal was permitied to be filed by the American Agent. 
Both agents were permitted to file briefs, i? they desired, in support of their 
respective contentions, upon the final submission of the claim for decision. 

Pursuant to these proceedings, if an award was made by the Commission, 
it resulted either from (1) an admissicn o liability by the German Agent, 
which was generally in the form of an agreed statement signed by both 
agents, or (2) a decision by the Commission in contested claims, the award in 
either case resting on the evidence produced. 

In none of the proceedings taken, eitaer oy ‘the agents or by the Commis- 
sion itself, which resulted in an awarc, was there any opportunity or oc- 
casion for the participation of private attcrneys in the presentation of the 
claim unless it presented exceptional dificukties. In any case claimants were 
entitled to the assistance of the American Agency, which was always avail- 
able. In many cases, however, valuakle s2rvices were rendered by private 
attorneys in procuring, or in assisting the ckiimants in procuring, supporting 
or rebuttal evidence. 

The short and summary form o? procedure outlined above, which has 
been applied to these “late claims.” ciffezed in many respects from that 
which was applied in the prosecution of the original claims, and particularly 
with respect to the responsibility undertaken and the character of legal serv- 
ices rendered by private attorneys in many of the earlier claims. 

It is especially notable that in the earlier claims no time limit was fixed by 
the jurisdictional agreement for Sling evidence, and consequently the at- 
torneys had much more time for producing evidence and in many cases ren- 
dered valuable services in so doing. 

Furthermore, in the earlier.claims many questions of law were ants 
concerning the jurisdiction of the Commiss:on and the liability of Germany 
under the Treaty of Berlin, as to which che American Agent permitted briefs 
and memoranda prepared by private attorn2ys to be filed, but the law of the 
Commission on practically all questions which could arise as to claims 
against Germany under the Treaty of Eerlin was settled in dealing with the 
earlier claims. When the Commission came to consider these ‘‘late claims,” 
therefore, there was no occasion for the dissussion of jurisdictional or other 
legal questions. All that remained to ke done was to apply the settled law 
of the Commission to the facts presented in each claim. Consequently briefs 
or memoranda on the law were seldom reed2d, and, as a matter of record, it 
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appears that none were filed except in a very few cases presenting some ap- 
parent variation from the standard types. In such cases the briefs or 
memoranda filed were usually prepared by the American Agency instead of 
by private attorneys. 

Tt was on account of the variety and extent of the legal services rendered 

by private counsel in many of the earlier claims that the American Com- 
missioner, as stated in his Administrative and Jurisdictional Decision of 
September 28, 1928,) declined to fix a general rate for fees applicable equally 
© to all claims. : 
Inasmuch as, for the reasons above indicated, the character and value of 
' legal services rendered by private attorneys in the ‘‘late claims,” with but 
few exceptions, have been standardized and reduced to a common and 
minimum basis, the American Commissioner considers that unlike the 
earlier cases a common and standard rate of compensation can now be 
adopted for these ‘late claims,” except in cases in which the services ren- 
dered are shown to have been of more or less value than the common 
standard. 

In adopting this standard rate it is important to take into consideration 
that rates which may be customary for contingent fees or quantum meruit 
fees in ordinary negligence or collection cases within the jurisdiction of 
municipal courts, are based on conditions which differ materially from those 
presented in the prosecution and the collection of claims before this Com- 
mission. 

Services rendered in collecting claims under authority established by Con- 
gressional legislation can be distinguished from those rendered in cases of 
ordinary commercial claims collections. As the American Commissioner 
pointed out in his Decision No. 52, in the proceeding for fixing the attorneys’ 
fee in the claims then under consideration, Docket Nos.. 2016 and 2244: 

One important distinction is found in the participation in these cases 
by the Agent of the United States Government, who has complete con- 
trol and responsibility in the presentation of claims before this Commis- 
sion. This results from the espousal by the United States Government 
of international claims, which relegates private attorneys and counsel to 
a subordinate and comparatively minor part in the presentation of such 
claims. All that they are called upon to do in cases which are ad- 
mittedly within the jurisdiction of the Commission, as was the situation 
with these claims, was to produce the evidence called for by the Ameri- 
can Agent, who took the entire responsibility for the presentation of the 
claims and of the negotiations for one compromise settlement which was 
agreed upon in these cases. 

Another important distinction is that i in these cases the private at- 
torneys have nothing to do with the collection of the awards of this 
Commission, the payment of which has been arranged by the United 
States Government. 


1 For the substance of this decision, see editorial comment in this JOURNAL, July, 1928 
(Vol. 22), p. 632. 
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In other words, the United States Government was the real claimant 
in every case before this Commissicr and prosecuted the claims through 
its own Agent and at its own expense. In every case the awards of this 

- Commission were made to the Unitec States Government as the primary 
claimant, but on behalf of the private interests concerned as the sub- 
ordinate claimant, whose claim the United States has espoused and 
mace its own before it could be presented as an international claim. 

Taking into consideration tae important services rendered with- 
out charge by the United States Government for the benefit of the 

claimants, which in ordinary collect:on or negligence cases the private 
attorneys would have been called tron 30 perform for their clients, the 
American Commission feels justifiel in fixing a lower rate of compensa- 
tion for the private attorneys in these cases than the rate which they 
claim as based on alleged customary charges in municipal court cases. 
(Pages 321-3272.) 


The value of services rendered to claimanzs in filing these “late claims” 
with the Department of State, and also tke velue of services, if any, rendered 
in aid of the extension of the jurisdiction of this Commission to include a 
claim submitted, must be taken into consideration in addition to those 
rendered during the prosecution of tha clazm before this Commission in 
fixing a reasonable fee. 

Bearing in mind the general considerations set out in the Administrative 
and Jurisdictional Decision above mertioned, rendered by the American 
Commissioner on September 28, 1928, in 30 far as applicable to the different 
circumstances of these “‘late claims,” inskudimg the definition of reasonable- 
ness expressed in the report of the Senate Committee on Finance referred to 
in that decision, to the effect that a fee agreement made by claimants capable 
of protecting their own interests would be considered reasonable, and also 
bearing in mind the considerations hereinabove set out, the American Com- 
missioner adopts the following rates as a general standard for reasonable at- 
torney’s Jees on a contingent fee basis “cr services rendered in these “‘late 
claims” of the character described in th? provisions of Section 9 of the Set- 
tlement of War Claims Act of 1928: 


Per Cent 
On the amount awarded up to $1,)00............. 15 
On any additional amount awarded cbore $1,000 and . 
upto So 000 niet i Gea eon e Re: eee ates oateae 10 
On ny additional amount awarded cbore $5,000 and 
Up tago 000: cacvcevcewwaadtk. Gu caeadavewde 5 
On any additional amount awardeé sbo~e $10,000 . 3 


A higher or lower rate will be fixed if justified by the character and actual 
value of the services rendered. A somewhat larger fee may properly be 
allowed for services rendered on a cont:rgent fee basis than for the same 
services rendered on a quantum meruit basis. 

In the sbove ratings the expression ‘‘am>un; awarded” means the amount 
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paid by the Treasury Department on account of the award, including in- 


terest. 
In all cases where a cash payment was made by the claimant to the at- 


torney in the nature of a retaining fee, the amount of such payment is to be 


credited in the fee allowed. 
CHANDLER P. ANDERSON, 


American Commissioner 
August 30, 1930. 


MIXED CLAIMS COMMISSION—UNITED STATES AND 
. GERMANY? 


Lenen VALLEY R. R. Co. AND AGENCY OF CANADIAN CAR AND 
Founpry Co., LTD., AND Various UNDERWRITERS v. GERMANY 


[Sabotage cases known as the Black Tom Case and the Kingsland Case.] 
(Docket Nos. 8103, 8117, et al.) 


These two cases involve claims for damages resulting from the fire which occurred July - 
29-30, 1916, at the Black Tom terminal of the railroad in New York harbor, and the fire 
which destroyed the plant of the car and foundry company at Kingsland, N. J., January 11, 
1917, in which fires large quantities of war materials were destroyed in the United States 
prior to the entry of its government into the World War. By agreement, Germany has ac- 
cepted liability for such damage during neutrality to citizens of the United States, if the 
damage resulted from acts of her authorized agents. l 

There was an admitted policy to destroy and damage the property of nations at war wit 
Germany. Agents engaged therein were ńot likely to discriminate very carefully between 
property belonging to Germany’s enemies and property not yet delivered but intended for 
Germany’s enemies. Up to the entry of the United States into the war, there were certain 
German agents who were, or at least pretended to be, active in sabotage work in the United 
States. Such sabotage was specifically authorized by a cablegram from the German Foreign 
Office to the Embassy in Washington, but the German diplomatic representatives in the 
United States were not in accord with the idea and did nothing in the way of exercising this 
particular authority. 

The persons alleged to be responsible for causing these two fires were in such relation to 
the German authorities that Germany must be held respdnsible if they did cause the fires to 
be set. The Commission does not need direct proof, but on the evidence as submitted it 
could hold Germany responsible if, but only if, it is reasonably convinced that the fires oc- 
curred in some way through the acts of certain German agents. It is well recognized that 
governments who have agreed to arbitrate are under obligation in entire good faith to try to 
ascertain the real truth. The Commission believes that the present German Government 
Mee aray prepared to bring out the truth and to take the consequences, whatever they 
might be. 

With this background, which renders inferences against Germany easier than they would 
otherwise be, the Commission approaches the evidence as to the German agents and their 
alleged tools. In the Kingsland Case the Commission finds upon the evidence that the fire 
was not caused by any German agent. In the Black Tom Case the Commission is a long 
way from being convinced that the fire was caused by any German agent. The Commission 
therefore decides both cases in favor of Germany. 


These two cases involve claims for damages resulting from fires. The 


first relates to the fire which occurred on the night of July 29-30, 1916, at the . 
terminal yard of the Lehigh Valley Railroad Company in New York harbor, 


1 Established in pursuance of the agreement between the United States and Germany of 
August 10, 1922. Roland W. Boyden, Umpire; Chandler P. Anderson, American Commis- 
sioner; Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, Americen Agent; 
Karl von Lewinski, German Agent. Se 
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known as the Black Tom Terminal, and is known as the Black Tom Case. 
The seecad relates to the destruction cf she Xingsland plant of the Agency 
of Canadian Car and Foundry Company, Limited, at Kingsland, New 
Jersey, and is known as the Kingslanc Case. This fire started in the late 
afternoor. of January 11, 1917. , The two @ses have from the beginning 
been carried along together, both in the takng of the evidence and in the 
arguments. It will be convenient to deal wich them in one opinion. 

The questions involved are questions cf fact. Germany and the United 
States, now friendly nations, have entared izto an agreement under which 
Germany accepts liability for such damage during neutrality to citizens 
of the United States, if the damage rasulted from acts of her authorized 
agents. l f 

The Commission has no diffculty with the question of authority in these 
cases. The persons alleged to be responsibil for causing these two fires to 
be set, either by participating in the act themselves or by employing sub- 
agents oi their own, were in such relaszicn tc the German authorities, and 
- some of them in such special relation to Nadelny and Marguerre, who were 
in charge of the Political Section of the G2rman General Staff, or to Hinsch, 
that Germany must be held responsible i they, or some of them, did ‘cause 
the fires to be set. The Commission des noé need direct proof, but on the 
evidence as submitted we could hold German responsible if, but only if, we 
are reascnably convinced that the ñres cecucred in some way through the 
acts of certain German agents. 

We hare no doubt that authority was so given by Marguerre in February, 
1916. Marguerre himself so testifies. Madclny had on January 26, 1915, 
sent a cable authorizing such sabotage. Nacolny in his evidence gives the 
impression that the policy was abandoned chortly after his cable. Mar- 
guerre testifies that the authority given ky hm in 1916 was not to be exer- 
cised durng neutrality, but only in case the Jnited States entered into the . 
war. We do not believe his evidence wita respect to this alleged limitation 
of the auchority, though. 

It is wall recognized that governmerts who have agreed to arbitrate are 
under obligation in entire good faith tc tr> to ascertain the real truth. . 
Nadolny may have suppressed evidane2 £s tc his knowledge of the instruc- 
tions given by Marguerre, and we think, thoigh of course we may be mis- 
taken, that Marguerre did not tell the truth. Nadolny’s examination was 
confined wholly to his cable, and the Margwerre instructions were not at 
that time a feature of the case. We cannot ke sure of what Nadolny knew, 
and would not be willing without further evidence to accuse him, but we 
have felt it necessary to mention the possiblity. It is also apparent that 
von Strermpel of the German Legation in Chil-, in another connection, failed 
to communicate to the Commission statements made to him by Herrmann, 
which texded strongly to cast doubt uvon ar affidavit of Herrmann which 
von Strerapel was forwarding to the Commisson, though it should be added 
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that we can easily understand that von Strempel did not believe these boast- 
ing tales of Herrmann, who even then, apparently, did not admit complicity 
of himself or Hinsch in Black Tom or Kingsland. Marguerre’s personality 
does not seem important, but Nadolny and von Strempel are diplomatic 
representatives of Germany. Von Strempel was a young man, unfamiliar 
with the case, and probably did not fully realize his obligation as a diplomatic 
representative to the Commission and to his own government. 

In speaking as we have of Nadolny, Marguerre, and von Strempel we have 
not the least intention to raise any doubt as to the entire good faith of the 
present German Government in its management and presentation of these 
cases, nor of the Agent who has represented Germany as counsel. And in 
order that this last statement may not be construed as merely conventional 
courtesy, we state specifically that we have no such doubts. We believe 
that the present German Government was entirely prepared to bring out the 
truth and to take the consequences, whatever they might be. 

It is unnecessary to go further and determine whether such sabotage was 
the general policy of the then German Government. The Foreign Office did 
specifically authorize the cable, already referred to, which Nadolny sent to 
the Embassy in Washington. We are inclined to think that the diplomatic 
representatives in the United States were not in accord with the idea and did 
nothing in the way of exercising this particular authority. There was an 
admitted policy to destroy and damage property of the nations at war with 
Germany at this time and later, and it is obvious that such acts if com- 
mitted in or from the United States were serious violations of neutrality, 
that agents engaged therein were not likelv to discriminate very carefully 
between acts on United States territory anc acts outside the United States, 
or between property belonging to Germany’s enemies and property not yet 
delivered, but intended for Germany’s enemies. But in general we are all 
inclined to the opinion that Germany’s diplomatic representatives in the 
United States were averse to attacks on American property, that their op- 
position to such a policy, so far as they, possibly, knew or suspected that it- 
was being carried out, became stronger as the relations between the United 
States and Germany became more and more acute. We see no evidence 
in these ‘cases, however, that such authority as the Political Section of the. 
General Staff gave was ever modified. And up to the entry of the United 
States into the war there were in the United States certain German agents 
who were, or at least pretended to be, active in sabotage work. But we are 
also convinced that the number of agents so engaged was always small in 
proportion to the field to be covered, that they were never organized effec- 
tively, and that their numbers and effectiveness continually decreased, 
partly because of difficulty of communicating with Germany and other diffi- 
culties inherent in their situation, and even more because of efficient counter- 
work by the United States Secret Service and prosecuting officers. We are 

convinced also that their pretensions in such reports as they may have 
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made and in their talk with each other were for the most part gross exaggera- 
tions of their actual accomplishments. 

With this background, which renders inferences against Germany easier 
than they would otherwise be, we approach the evidence as to the German 
agents and their alleged tools. We found ourselves absolutely in agreement 
as to this background upon our first corsultation after the close of the argu- 
ments and before we had considered ai all the Terponsibunty of any of the 
German agents. 

These cases have been argued twice the second argument having been | 
necessitated by the production of new evidence. The second argument has 
occupied the most of ten days, and it Eas not been too long in view of the 
enormous record of evidence and the details which the counsel were obliged 
to cover. We have no intention of covering all these details in our opinion, 
but it seems desirable that we should indicate as briefly. as possible our 
views as to some of the more prominent features of the evidence, although we 
will begin by stating our final conclusions, viz.: 

In the Kingsland Case we find upon the evidence that the fire was not 
caused by any German agent. 

In the Black Tom Case we are not 3onvinced that the fire was not at- 
tributable to Hinsch and. Kristoff, though we are convinced that it was not 
attributable to Witzke or Jahnke. But we are quite a long way from being 
convinced that the fire was caused by any German agent. 

We therefore decide both cases in favor of Germany. 

In the Kingsland Case the persons possibly involved as participants are 
Witzke, Jahnke, Hinsch, Herrmann, Wozniak, Rodriguez, and Thorne. 
The evidence relating to Witzke and Jahake is mainly in the shape of alleged 
admissions by Witzke and is intermingled with his alleged admissions in 
connection with the Black Tom Case. This evidence makes no impression 
- whatever upon us with respect to the Kingsland Case, but the fact that it 
does refer to the Kingsland fire as well as to the Black Tom fire tends to 
weaken the effect of the alleged admissicns as to the Black Tom Case. On 
the evidence we are satisfied that Witzke and Jahnke were not in the east at 
the time of the Kingsland fire, and eliminate them from further consideration 
in connection with Kingsland. 

The Kingsland fire of January 11, 1917, started in a building devoted to 
the cleaning of shells. It started at the bench of a workman named Woz- 
hiak. The case against Germany in substance depends upon whether 
Wozniak started this fire, under Herrmann’s direction. 

Until Herrmann, who was undoubtedly a German agent and had pre- 
viously testified that he had nothing whztever to do with the Kingsland fire, 
changed his attitude and testified that ae employed Wozniak to start the 
' fire there was nothing from which we could reasonably infer either that 
Wozniak was a German agent or that h2 caused the fire. Hilken, another 
German agent, since Herrmann change his testimony, has testified that 
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Herrmann told him long ago the same story that Herrmann now tells. 
Hinsch, the man whom Herrmann connects with himself in the story, has 
denied it. His denial contains plausible details, but we could not rely on it 
if we felt that Herrmann was now telling the truth, for though we have no 
evidence that Hinsech is a liar, there is a strong presumption that.he might 
be under circumstances which pointed to his guilt. 

Hilken and Herrmann are both liars, not presumptive but proven. No 
one could in the light of all their evidence believe anything either says unless 
something other than his own assertion confirmed his statements. Hilken’s 
first long and detailed statement in these cases contained nothing of what he 
now says in respect to Kingsland. He had previously testified before the 
Alien Property Custodian and had lied continuously. In his first statement 
for the Commission he professes his willingness to tell the entire truth. If 
he did, there can be no truth either in his or Herrmann’s present story. 
Later he admits that he did not earlier tell the whole truth, and explains his 
failure to do so by his unwillingness to implicate others. But after this first 
testimony to the Commission he was sent by counsel for the claimants to 
Chile to persuade Herrmann to testify, in which mission he failed. On his 
return he made an affidavit covering his conversations in Chile with Herr- 
mann. in this affidavit it is evident that he had no further desire to shield 
Herrmann, if he ever really had such a desire. He tells of various things 
which Herrmann said to him which he knew were not true, and pretends to 
tell what he knows to the contrary. But he says nothing about his knowl- 
edge of the story Herrmann now tells about Kingsland. If Hilken had not 
mentioned Kingsland in this affidavit, his present story would be more 
credible. But he says that he asked Herrmann about Kingsland and that 
Herrmann in Chile denied all knowledge of it. Instead of reporting 
that Herrmann had previously told him all about it, as he now testifies, he 
adds to Herrmann’s denial merely the statement that Herrmann had pre- 
viously told him that he and one Gerdts once rode over to look at Kingsland 
after the fire. | | 

Herrmann’s present story has in its favor whatever presumpticn arises, 
even after repeated denials, from the fact that he is confessing his own 
participation in a crime of serious importance. We know also that some of 
the things he previously denied are true. We know, or at least believe, that 
he was authorized in Berlin by Marguerre to commit sabotage during neu- 
trality, and we know that he was supplied by Marguerre with inflammatory 
devices in the form of pencils, containing glass tubes. Appropriately manip- 
ulated the chemicals in the tubes would mix after an interval of from 15 to 
30 minutes and cause a flame. But his testimony now with respect to 
Kingsland and Black Tom is not at all that of a witness who for reasons of 
conscience desires to make a clean breast. Whether he now means to tell 
the truth or means to lie, he is testifying solely because of the fact that he 
has lost his position in Chile, that the German Government has not taken 
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care of him, and that by testifying he has secured the chance to get back to 
the United States with a guaranty of immunity. We do not imply or think’ 
that anything improper was done to induce him to testify, merely that it is 
sufficiently obvious that Herrmann would not have turned his coat if the 
German Government or the German Legation in Chile had offered him ap- 
propriate inducements, and that having turned his coat because of advantage 
to himseF he is pretty sure to be in a meatal attitude in which hostility to 
. Germany and desire to make good with the claimants play a substantial 
part. And there is nothing about Herrmenn of which we feel so sure as that 
he will lie if he thinks lying worth while from his own point of view. 

His stozy is, in brief, that he planned in accordance with instructions from 
Nadolny and Marguerre to commit sabotaze in Kingsland, that he applied to 
Hinsch to furnish a man, that Hinsch said he would and brought Wozniak to 
him, that he learned from Wozniak, not-from Hinsch, that Wozniak was 


working in the Kingsland plant and that Wozniak thought he could accom- . 


plish somthing, that after one or two intarviews he got distrustful of Woz- 
niak, whc seemed to him like a “nut,” told Hinsch so and asked him for 
another man. Hinsch then brought Rodriguez to him. Herrmann then | 
brought Wozniak and Rodriguez together and asked Wozniak if he could get 
Rodrigues a job at Kingsland. Wozniak said he could as he had a pull with 
the employment bureau. Still later he met the two and learned that Rodri- 
guez had che job. He then gave them eazh some of the inflammatory pen- . 
cils, told them how to fix them up, and instructed them to put one in a coat. 
pocket somewhere, standing up straight. The chemicals would do the rest. 
He paid tiem not over $40 a week—he did not seem very sure how much— 
during this short period. After the fire he saw Rodriguez once, but he never 
saw Wozniak again. He asked no questions whatever of Rodriguez, but 
paid him 3500, gave him a fictitious address and never saw him again. 
Herrmann’s story is somewhat confirmed by the fact that, probably Rodri- 
guez was 2mployed about the time Herrmann says, shortly before the fire, 
and by ths fact that Wozniak has peculiarities which might lead Herrmann 
to characterize him as a “nut,” though the word “crank” would really be 
more accurate. On the other hand, Herrmann before he had told this 
Wozniak story had seen enough of the early arguments, briefs, and affidavits 
in the cass to know of Wozniak, to suspect him of being a bit queer, to know 
that the fire started at his bench, to know that Rodriguez was supposed to 
have usually worked next to Wozniak. But there is nothing to show that 
Herrmann . could have learned beforehand that Rodriguez had been em- 
ployed on_y a short time, though this is not impossible. Herrmann’s atten- 
tion would before his testimony have been focussed somewhat on Rodriguez 
because ir the early stages of the case Herrmann himself was suspected of 
having be2n the Rodriguez who worked st the plant. This suspicion was 
probably due to the fact that Herrmann used the name Rodriguez when he 
was in Mexico before going to Chile. It is argued that the fact that he used 
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this name is a confirmation of his present story, that the name came into his 
head because he had employed Rodriguez. But it seems to us unlikely that 
Herrmann would take in Mexico the name of someone whom he had em- 
ployed to set the Kingsland plant on fire, and Rodriguez is a common enough 
name in Spanish countries. In fact there were 20 different men named Rod- 
riguez on the payroll at Kingsland at different times. 

Herrmann’s story, as stated above, appears at its best, but there are in- 
ternal difficulties in the story itself. A man named Thorne plays an im- 
portant part in the theory relating to Wozniak and Rodriguez. Thorne was 
in the employment office of the Kingsland plant, and the theory is that he was 
well known to Hinsch, that Hinsch had Wozniak and Rodriguez at his com- 
mand, and that Rodriguez must have’ obtained his employment through 
Thorne. There isa good deal of evidence that throws suspicion of some sort 
on Thorne, so far as sympathy with Germany, general lack of morals, and 
willingness to do shady things are concerned, but nothing convincing to 
show Thorne’s acquaintance with Hinsch. Hinsch denies acquaintance 
with Thorne, but it was certainly possible that he did know him. Herrmann 
says he did not know Thorne, though there is some evidence that he did. 
Wozniak had been in the plant six months at least, and so had been there 
several months when Thorne was employed as an assistant in the employ- 
ment office. If Hinsch had had Wozniak at his command and in the plant, 
there was no very good reason why Herrmann-should have taken part in the 
scheme to have Wozniak do the work. If these other allegations are true, 
Herrmann would not have asked Wozniak where he was working, as he says 
he did the first time he saw him. He would not have asked Wozniak, as he 
says he did, if Wozniak could get Rodriguez a job. And Hinsch would not 
have assented without any discussion, as Herrmann says he did, to Herr- 
mann’s estimate of Wozniak as unsuitable for his purpose. Herrmann’s 
story of his conversations with Wozniak and Rodriguez is strangely lacking 
in the details which would be inevitable in such conversations, if he ever em- 
ployed these men for the purpose and in the way he says he did. He was 
pressed by German counsel for any further details of these conversations, 
but we get no talk as to how or where they could set the fire, or whether a 
fire was likely to be effective if set in Wozniak’s building, no discussion of 
particulars with either of them except the instructions as to the pencils which 
were quite explicit. This lack of detail might have been explained by the 
fact of which we are convinced that Wozniak’s knowledge of either English 
or German was extremely limited. But Herrmann says that the conversa- 
tions were in English and that Wozniak spoke English freely though with an 
accent, a statement which in view of our judgment as to Wozniak’s ability to 
speak English at that time arouses further distrust. 

And the job, according to Herrmann’s story, seems to have been turned 
over by Herrmann to Rodriguez after he came on the scene. Rodriguez, not 
Wozniak, was the man relied on. Rodriguez was the only one o? the two 
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who turned up after the fire, and Herrnaann explicitly says that he asked him 
no questions at ail but-paid him $500 and never saw him again. And yet 
Wozniak set the fire if anyone did. And Rodriguez, the only man Herrmann . 
saw after the fire, the only man he paid after the fire, was not at the Kings- 
land plant at all on the day of the äre 

If there is one thing sure about Wozniak, it is that Wozniak was keen for 
money. That he would not have cone after his money himself is incon- 
ceivable to us with our knowledge of Wozniak’s previous and contemporary 
life and habits. We have a great deal cf evidence about Wozniak’s earnings 
and his use of his money, but we get no indication whatever that he sorialy 
got any of the money that Herrmann gaid he paid. 

Again, Herrmann’s description of Wozniak corresponds exactly with a poor 
photograph of him which, we think, Herrmann had seen before he told his 
story, and differs in two quite importart particulars from the real Wozniak. 
Herrmann’s story of Wozniak’s presence later in Mexico also arouses our 
suspizion, partly because we are quite certain that Wozniak never was in 
Mexico, partly because it is improbable that, if he had turned up in Mexico, 
Herrmann would not have seen him, ani partly because, whether Herrmann. 
saw him or not, his talk there in Mexico with Hinsch about Wozniak’s 
presence in Mexico could not possibly have been so casual and inconsequen- - 
tial as Herrmann states that it was. 

The discrepancies and improbabilities of Herrmann’s story tend to 
strengthen our very strong impression from Woazniak’s acts and statements 
at the time of the fire and shortly thereafter and from the circumstances of 
the fire that Wozniak was not guilty. In the same way our impression of 
Wozniak, derived from careful study oi these acts and statements and cir- 
cumstances, tends to increase our dowbt of Herrmann’s sincerity in his 
latest evidence. 

Our impression that Wozniak is innozent is not due to his own protesta- 
tions of innocence. Any man, however guilty, might claim innocence, and 
Wozniak has shown in connection with matters having nothing to do with 
the fire that he would not let a little thong like truth stand in his way. | 

Our impression is derived first from the circumstances connected with the 
fire itself. Gasoline was used in clearing the shells and the fire spread 
quickly, so that there was great excitement and confusion. The interval 
between the time when the first small fame was seen and the time when 
everyone present ran for his life was very short. The pan of gasoline close 
to Woazniak’s machine (as in the case of all the 48 machines) would account 
for this, but in addition one workman say s that one of the men threw a pail of 
` water on the bench where the flame first appeared. (The fire buckets in the 
building contained water instead of sand.) Wozniak says he made an effort 
to stifle the fire, and there is evidence of another workman that he saw 
Wozniak make some such effort. If we were called upon to guess what 
caused the fire from the evidence of the circumstances, we should without 
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hesitation turn to the machine which held the shell which Wozniak was 
cleaning. There is strongly persuasive evidence that these machines re- 
quired constant watching, that when out of order they squeaked and threw 
out sparks, and that fires, quickly extinguished, had previously occurred 
from this source, and there is some evidence from a workman close by-of 
squeaking and of sparks from Wozniak’s machine just at the time of the 
starting of the fire. Wozniak himself does not mention this in his contem- 
poraneous statements, though he later mentioned it merely as a possible 
explanation. In fact he says that his machine was running well that day, 
though it had sometimes run very hot. To Wozniak the fire seemed to 
originate in the rapidly revolving shellcase itse! and to follow the rag wound ` 
around a stick with which he was drying the shellease when he withdrew the 
rag. It is interesting to find that his own statement is the only one which 
bears any resemblance to what would have happened if he had used one of 
the inflammatory pencils with which Herrmann says he supplied him. 

Wozniak, as we have said, is not a “nut,” but a crank. He is in a way 
smart, though naive, and thinks he is smarter than he really is. How could 
such a man, or any man who had for some time been studying and planning 
how to set fire to the plant, start the fire at his own bench, where attention 
would necessarily be directed to him, to say nothing of the fact that the 
particular place and the particular building would not, to persons planning 
beforehand to set a fire, seem to be places where a fire once started would be 
particularly likely to be effective, as this fire certainly was? And that a 
smart crank like Wozniak should after starting the fire with an inflammatory 
pencil describe its beginning in a way which had even a slight resemblance to 
a pencil fire is equally incomprehensible. Also incomprehensible is the fact 
that a man like Wozniak should not have had ready, when he was examined 
a day or two later, some plausible explanation of the cause of the fire, but he 
certainly had no explanation at hand, though later he made various sugges- 
tions of possibilities. 

Although, as we have said, Wozniak’s description of the starting of the 
fire bears some resemblance to what might have happened if a pencil had 
been used, the resemblance is not close enough to make us suspect that a 
pencil was actually used. But more importart is the fact that Wozniak, if 
he used a pencil, must-have abandoned completely Herrmann’s instructions 
as to how to use the pencils. The pencil was intended to enable an incen- 
diary to start the fire at a time and place when and where he could not be 
connected with it. The pencil was devised to operate only after the lapse of 
from 15 to 30 minutes. It was not at all adapted to starting a fire at the 
place where the incendiary intended to remain. Besides, the pencil needed 
to stand upright, and the shell from which Wozniak said the fire seemed to 
start was in a horizontal position, revolving in Wozniak’s machine in the 
process of cleaning and drying. The shells seem to have passed through the 
various phases of this process at the rate of about three every two minutes, 
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an average of about 40 seconds each. Even if we assume that Wozniak had 
found some way—Herrmann evidently hac not—to make the pencil work 
faster, we cannot adapt the pencil idea to the actual process, and cannot 
imagine that anyone planning the fire in advance would have considered it 
possibis to use the pencil there under the eyes of the other workmen close by. 
Rodriguez and Wozniak are supposed to bə working together on this plot. 
They ere instructed by Herrmann and provided with pencils. They talk 
and plan together, supposedly, how to do the job. There are toilets avail- 
able; taere are workmen’s coats somewhere; there are even coats hanging 
about shat particular room; there are cases of clean rags; there are dirty, 
gasolir5-soaked rags: there must be other opportunities of which we have no 
evidenee. And yet we are asked to believe that Wozniak started the fire 
with a pencil in a dry shellease, which was revolving in his own machine at 
the end of this process which as a whole lasted about 40 seconds. And 
Rodriguez, the man really relied upon, was not there that day. | 
The evidence as to Wozniak’s conduct at the moment, his examinations, 
his conduct during the weeks immediately succeeding, his relations with the 
representatives of Russia, his life before the ire and afterwards almost to the 
present, his disappearance, his reappearance and his subsequent testimony, 
his alleged appearance in Mexico among the German agents there, occupy 
many pages of the record and could be discussed here ad infinitum, as they 
have properly been discussed almost ad infinitum by counsel in their briefs 
and arguments. Suffice it to say that we do not believe that he was in 
Mexico; that the letters he wrote the Russian Embassy before the fire are in 
our judgment not a blind, but exactly such letters as Wozniak would com- 
pose, and indicate to us that he really, as he says, was at heart Russian, in- 
tended to go to Russia, and was shocked at the carelessness and, as he 
thoughs, corruption of the inspectors at this plant which was assembling 
shells for Russia; that without relying at all on his honesty of statement he 
nevertkeless seems to us to act and talk like a man who is really innocent in 
respect to this fire. It is of some significance that through the Russian 
Consulste he sent $90 to Russia the day after the fire, not the act of a man 
who the previous day had destroyed this supply plant for Russian munitions, 
and whose money or part of it came'as pay for such destruction. The picture 
of him which one gets from reading the reports of the four detectives who 
watched him night and day for about four weeks following the fire is a picture 
of a mēn frugal in the extreme, living at the Russian Immigrants’ Home, 
buying and cooking his own meals, milk, bread, occasionally a little fish or 
meat or fruit, reading’ Russian papers or books a good deal, quiet, with no 
luxuries or dissipations, almost nc acquaintances, no suspicious actions, no 
suspicicus meetings, no indication whatever zhat he had anything to do with 
his supposed co-conspirator Rodriguez or anybody connected with Ger- 
many. l 
And 30, despite Herrmann’s ccnfession, the evidence in the Kingsland 
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’ Case has convinced us that Wozniak did not set the Kingsland fire, and that 
Germany cannot be held responsible for it. 


In connection with Black Tom we shall not mention some possibilities 
which have practically been abandoned by the claimants, or some agents 
who have not been abandoned in argument, like Sauerbeck for instance. 
We have not ignored them, but we do not think them worth talking about in 
connection with Black Tom. 

The picture of the fire itself, which we have in our minds as the result of 
our study of the voluminous, detailed, and often contradictory evidence, 
shows a large railroad terminal on the Black Tom promontory which 
stretches out from the Jersey side into New York harbor not far from Ellis 
Island. This terminal is full of railroad cars, many of them loaded with 
ammunition. At one point is a dock to which on that night were tied up a 
number of barges, some of which, like the cars, were loaded with shells and 
TNT. The yard was guarded and watched, but access to it by intentional 
incendiaries, particularly from the New York harbor, was certainly not im- 
possible, perhaps not difficult. The fire started in the middle of a clear, 
fairly calm night at about 12:45 a. m., in the form of a small blaze which was 
discovered by the watchmen, breaking out around the door of a wooden box- 
car which probably contained explosive shells filled with smokeless powder. 
There is some claim of more than one fire, but we do not believe there was. 
The fire spread, the explosions occurred, and the damage was great. It is 
somewhat difficult to understand how incendiaries under the circumstances 
as we picture them could have secured access to this car, broken into it, and 
set the fire without being seen or heard. Nor does it seem likely that careful 
planning beforehand would have resulted in setting fire at this part of the 
yard, or in one car, or in this particular car. There were other points of 
approach and other methods which in advance would have seemed more 
likely to produce results. But there is nothing in the circumstances which 
excludes incendiarism. The fact that smokeless powder, properly prepared, 
is conceded by experts not to be subject to spontaneous combustion is a 
strong argument in favor of incendiarism. But the Lehigh Valley Railroad 
Company in its defense to the suits brought against it for negligence relied 
largely upon spontaneous combustion, and we get the impression that their 
counsel had real faith in this particular defense. And yet they then had in 


their possession a good deal of the evidence which we now have which tends . 


to implicate Kristoff. 

So far as we can see, the circumstances of the fre leave the question of its 
cause open. It may have been some fault in the preparation of the powder 
in the shells in this car; it may have come from some other cause connected 
with explosives, for though we know of no cause which would naturally be 
suggested by the supposed contents of this car we are suspicious of explosives 
in general; it may have come from some other accident of which no evidence 
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appears: of course the fire may have bear cf incendiary origin, and in this 
connection it may be noted that all inzendiaries are not German agents. 
We can be sure, however, that any Germam agent seeking for a chance to 
destroy munitions would have locked apoa Black Tom with the keenest 
interest. 

Leaving out of account some alleged stsy ests who are not worth attention, 
there are two theories which attribute th- Hre to German agents. One of 
these theories centers about Witzke and Jiknke; the other around Kristoff. 
Both theories have been urged upon us ctromgly. The two theories may be 
combined into one theory, viz., that all ttree took part. The two theories 
never hs,ve been, in fact, so definitely separated in the arguments or in the 
evidence as our. statement above would imply. But we insist upon the 
= separation. Weare sure that if Witzke nd Jahnke were concerned in Black 
Tom no person like Kristoff would hav: æn needed or used. He would 
have been not only a superfluity but a nuisenze, even a menace. Witzke and 
Jahnke strike us as capable, capable where Xerman interests were involved of 
desperate measures, not in the leasi in nee 1 of assistance from an individual 
like Kristoff. We do not believe that they would even have trusted Kristoff 
to row a boat, much less to take a real pert in any Black Tom expedition. 

Witzke took part in an expedition from Mexico into Arizona after the 
United States entered the war. He was bat-ayed by his companion, Alten- 
dorf, who was in the employ of the United Szates as well as of the Germans, 
convicted as a spy by court-martial, senterced to death. He was a spy and 
the sentence was appropriate, but it was .aser commuted to life imprison- 
ment and still later he was released. Tha -vidence of participation in Black 
Tom by Witzke and Jahnke consists chiely of admissions alleged to have 
been made by Witzke to his companion “lt2ndorf before he was captured, 
with some confirmation by another compemon, Gleaves, and by others in- 
cluding one or two guards who talked to hin during his confinement. ‘The 
alleged admissions cover not only Black Tom but also Kingsland. Witzke 
has cons:stently denied these admissions during his trial and confinement and 
since his release. As we have so definite ar impression about Kingsland, the 
inclusior. of Kingsland in his supposed acrrissions would of itself make it 
almost impossible for us to accept the sd=i‘ssion so far as concerns Black 
Tom. Altendorf, the chief witness as tc <dmissions by Witzke, is also the 
chief liar who has appeared in the cases kefore us, a chief among competitors 
of no mean qualifications. The details, se tar as any details appear in the 
supposed admissions, have little relatior f probability, even if we assume 
that Witzke and Jahnke were actually invo-vedin Black Tom. Itis perhaps 
unnecessary to add anything to the above, bt we are also satisfied from the 
evidence that Witzke and Jahnke were not in the east at the time of the 
Black Tom fire. . 

The caly effect which all the eviderer and argument with respect to 
Witzke and Jahnke has had upon us is tc «dd considerably to the doubts 
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which we would in any event have had with respect to the evidence im- 
plicating Kristoff. Kristoff never set the Black Tom fire alone. Witzke and 
Jahnke being eliminated, there are no persons in the evidence who seem at all 
likely to have been his companions, a fact which is nowhere near conclusive 
but which adds to our doubts. And the actual evidence against Kristoff is so 
nearly of the same nature as these categorical admissions attributed to 
Witzke that when we find ourselves satisfied that Witzke’s alleged admis- 
sions mean nothing to us our doubts as to analogous admissions and other 
analogous testimony are strengthened. 

- Suspicion was focussed very early on Kristoff in connection with Black 
Tom. He lived at the time at Bayonne, N. J., with an aunt, Mrs. Rushnak, 
whose daughter was Mrs. Chapman at whose house Kristoff had sometimes 
roomed earlier. A day or two after Black Tom Mrs. Chapman reported to 
Lieutenant Rigney, a police officer of Bayonne whom she knew well, that 
Kristoff had reached home on the night of the fire at about four o’clock in the 
morning, that he was greatly excited, and that her mother heard him walking 
in his room and heard him say “What Ido! What I do!” and that they 
suspected him of being responsible for the Black Tom fire. We feel sure 
that this is all they reported. Both Rigney and Charlock, a detective who 
was assigned to the case and followed it assiduously, say so, and. we take 
pleasure in adding that we believe them. We also believe what Mrs. Chap- 
man then reported to Rigney, and we believe that the two*women really sus- 
pected Kristoff. Later Mrs. Chapman said that she at some earlier time 
saw something like a blueprint or blueprints in Kristoff’s room, when he was 
in her house, and that in his absence she once read a letter, which he had 
written but had not yet sent, to a man named Grandson or Grandor, de- 
manding a large sum of money. We do not believe that Kristoff had a blue- 
print, certainly not for his own use, for we do not believe that he could use 
one. His own story about Graentsor makes it possible that he wrote a letter 
‘such as Mrs. Chapman described, but we doubt any story told by her after 
Kristoff’s own story to the police came to her knowledge. The value of any 
evidence by Mrs. Rushnak and Mrs, Chapman, except as to Kristoff’s late 
arrival, his excitement, and the. ‘What I do!” will appear from their later 
statements. Mrs. Chapman said later that Kristoff was in the habit of 
going away on trips and that wherever he went there was always an explo- 
sion, and they both said later, some ten years or more later, that Kristoff 
told Mrs. Rushnak the morning after the fire that he had set the fire. We 
feel quite sure that they really suspected Kristoff in spite of the fact that 
Mrs. Chapman’s husband later told Green in Charlock’s presence that his 
wife had reported the matter to Rigney merely because she was in a family 
way and thought she might get some money from the Lehigh Valley Rail- 
road. As to the reasonableness of their then suspicion, we can judge only by 
our own guess from the late arrival, the excitement, and the ‘What I do.” 
Mrs. Chapman’s and Mrs. Rushnak’s judgments on a given state of facts are 
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worthless. At this stage of the evidence we can only add that Kristoff was a 
man wo probably returned late at nicht at other times, that excitement 
whethe: for a good reason or for a trivial reason was probably not an unusual 
event for Kristoff, and that if he was excited it is unlikely that he expressed 
his excitement in the English language Tke “What Ido! What I do!” 
is prokably Mrs. Rushnak’s trarslatim ol what she heard Kristoff say. 

But at she same time it is hardly ney shat it is not a substantially correct, 
translation. 

‘The name Grantnor is of great signifizanee i in this case. The connection 
betweer: Kristoff and Hinsch, who was a German agent and who is alleged to 
have used Kristoff as his tool in Bla :k om, depends substantially on 
whether Hinsch used the name Grantior as an alias, One Frank Oscar 
Gransom seems to have been actually an mdividual who later was a witness in 
the Rintelen case, whom Hinsch is supose to have known. The theory 
pressed upon us is that Hinsch in seeking aliases was accustomed to adopt 
‘names familiar to him and so adopte»! Granson. Why he should have 
changed it to Grantnor, or Graentnor, a: it 5 more commonly spelled in the 
evidence, and why he should have changed Frank to Francis, is not explained. 
The actual spelling is of importance, foz Grantnor.is an English name and 
Graentuor is not, and Grantnor and. Gr.entnor are pronounced differently. 
The significance of the. spelling applies particularly to Herrmann’s evidence, 
for Herrmann was obviously in doubt as to tke spelling. Herrmann to cor- 
roborate his testimony that Hinsch used tke name Grantnor says that he 
laughed at Hinsch for using the name beats it was an English name and 
Hinsch, as was obvious to anyone, was a German. There is no-sense in this 
testimory of Herrmann if the name was spelled Graentnor or if Herrmann 
thought it might have been so spelled Herrmann, though born in the 
United States, was a thorough German knəw the German language thor- 
oughly. He could not have called Gr-entnor an English name, and he 
could not have imagined that a name, wl ich ke had heard often pronounced 
and was accustomed himself to pronotnce Grantnor, might possibly be 
spelled Graentnor. 

The name, whatever it is, apd firs; in Eristoff’s story to the police on 
his arresż in 1916. We have a verbatim -epar of one of these examinations. 
As Kristoff first used the name here, it 3 spelled Graentsor. In the other 
places ir this report it appears as Graermtor and many times. How it was 
then prcnounced we do not know. In she police examination of Kristoff 
later in- 1921, the name appears as Gramshav, indicating that Kristoff when 
using the name himself always insisted 01 th “s.” Kristoff does not seem 
to have raised any question in his first poice 2xamination as to the dropping 
of the “3” by his examiners, or as to tke pronunciation, whatever it may 
have been. But Kristoff was not the Find sf man to worry about such 
changes so long as he understood what mar they were asking him about. 
And Kristoff was not the kind of man to irvent the name, whatever the name 
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was. He must have known some man who called himself either Grantsor, 
Grantnor, Graentnor, Grandor, or perhaps Gramshaw. 

Rigney and Charlock were of the Bayonne police force. As Black Tom 
was in the jurisdiction of the Jersey City police, Rigney reported Mrs. Chap- 
man’s story to them. At their request Rigney arrested Kristoff about 30 
days after the fire and turned him over to the Jersey City police. The case 
- was in charge of one Green, now dead, but Charlock kept in close touch with 
it. Kristoff was committed as a suspicious person on a disorderly-conduct 
charge, held for about 25 days, and then discharged. During this time the 
police became convinced that he ought to be examined for insanity, and he 
was so examined by Dr. King of the prison where he was confined. King, 
who seems to have had substantial experience in this line, reported that his 
intelligence was of low order, that his talk was rambling and he could not 
keep his mind on any given line, but that he was notin his opinion dangerous. 
King made up his mind that Kristoff had nothing to do with Bleck Tom. 
Rigney and Charlock came definitely to the same conclusion. We do not 
know what Green thought, but the fact that Kristoff was discharged makes 
it certain that at the least the Jersey City police bad not sufficient evidence 
to make the charge against him, and it is significant also that they did not 
keep Kristoff under surveillance or do anything else towards pushing the 
matter further. Their judgment is important, for they certainly had a good 
deal of the evidence now so strongly relied upon. 

One of the main points now relied upon is the breaking-down of Kristoff’s 
alibi. But that alibi broke down at once. Kristoff on being queszioned by 
the police said he was at the time of the fire at the house or his aunt at 
Yonkers. Green apparently went to his aunt’s house and was to.d he had 
not been there that night. It does not definitely appear that Green made 
further investigation on this point. 

But we can have no doubt that the police, before letting go of Kristoff, not 
only cross-examined him thoroughly about this broken-down alibi but that- 
they catechized Kristoff time and again about this and everything else 
suspicious or doubtful in his statements or his actions so far as they could 
learn of them; his returning late, why he was excited, why he said ‘‘ What I 
do! What I do,” his Graentsor story—-everything they could possibly 
think of. Rigney said he did his best before turning him over to the Jersey 
City police. Charlock said he examined him many times, the last time 
when he was discharged. Green and others of the Jersey police must have 
done the same thing. Green particularly could not have dropped the alibi 
after he had broken it down, or dropped Kristoff until he had tried to get 
some explanation.. They must have got everything they could. We do not 
know whether Green was satisfied of Kristoff’s innocence, but Rigney and 
Charlock were. We cannot help giving weight to the fact that they dis- 
charged Kristoff when it would have been the great glory of any of these men 
to find and. convict the culprit in this great disaster. And we might even 


162 THE AMERICAN JOURNAL O7 INTERNATIONAL LAW _ 


suggest that the gentlemen of the press doubtless knew everything that the 
police knew, that many people who knew Kristoff knew that he was arrested 
and why, that reporters were questioning and hunting, and that any well- 
intentioned person who knew anything cispicious about Kristoff would have 
been likely to bring it to the attentior of reporters or police authorities. 
The Black Tom disaster and Kristoff were certainly in the limelight. 

The most extraordinary part of Krisctoff’s story to the police was with 
respect to the man with the kaleidoscopic name, whom we will for con- 
venience call Grantnor. According to Kristoff, Grantnor met him in the 
Pennsylvania Station in New York, ask-d him the time, got to talking, and 
then and there employed him to take with him a long trip, covering many 
cities, including cities as far west as Chicago, Kansas City, and St. Louis, 
‘staying from one to three days in these various places. He lent Grantnor 
$275, for which Grantnor was to pay him $5,000. He received from Grant- 
nor only a few cents at a time, but at St. Louis Grantnor gave him a dollar to 
go to the theatre, and when Kristoff came back Grantnor was gone, and 
Kristoff never saw him again except once when he met him by chance on the 
street in New York, when Grantnor agreed to get him a job and being in a 
hurry made an appointment for that n ght at the McAlpin Hotel, where, 
strange:y enough, he was not to be found when Kristoff went there to get the 
job. Kristoff knew nothing whatever bout what Grantnor did on these 
trips, except that Grantnor told him he ras trying to get contracts. Grant- 
nor had two suitcases which Kristoff seid contained plans and blueprints. 
Kristofi’s sole duties were to carry the suitcases and to watch them when 
Grantnor was notin his room. Kristoff lid not go out with Grantnor in any. 
of these cities, except for a casual ride »r two, and did not see any of the 
people with whom Grantnor talked. He had asked Grantnor for his regular 
address but never got it. When first employed he was pupposen to be paid 
$20 per week, but he never got even thai. 

The story is suspicious enough in aL conscience. If Grantnor can be 
shown to be Hinsch, we can easily get a good deal of truth out of the story 
and add a great deal of detail. Hinsch aimself oun that he never went 
further west than Gettysburg. 

But the first thing the story shows w is Kristoff himself. There is no 
danger that the story represents real facts, but it does represent Kristoff. 
Whether Kristoff was trying to tell the trath and couldn’t, or whether he was 
trying to make up a good-looking lie and 2ouldn’t, we get a vivid picture of a 
simpleton, almost a plain fool, and we know that King is complimenting him 
when he speaks of him as a man of a lov order of intellect. 

That is in substance all the direct tes imony we have at that time from 
Kristoff himself. The police had it anc did their best with it. Charlock 
was particularly interested in Grantnor aad asked Kristoff to try to find him 
and let Charlock know. Kristoff is now dead. 

In the course of the later investigations of Kristoff we have alleged admis- 


JUDICIAL DECISIONS — 163 


sions by him, which are seriously important testimony, whatever doubts we 
may have regarding them. 

These admissions.are reported by a detective named Kassman, one of the 
men of the Burns Detective Agency, which was employed by the Lehigh Val- 
ley Railroad Company to shadow Kristoff. From October or November, 
1916, to April, 1917, Kassman devoted himself to Kristoff, working in the 
same factory, getting intimate with him, eating with him, convincing Krist- 
_ off that Kassman was an anarchist and so acquiring his confidence, talking 
to Kristoff about the Black Tom fire and about the possibility of damaging 
other munition plants, which Kassman pro“essed to Kristoff to be very 
anxious to do. The evidence shows that Kassman, whether a compatriot or 
not, could speak some language which Kristoff spoke naturally, and spoke 
little English himself. We judge therefore that their talk was not in English 
and that Kassman’s reports which in the evidence are in English must be 
translations of what Kassman reported in the language which he used in 
talking with Kristoff. . 

We have not all of Kassman’s reports. Why, we do not know. We get 
the impression that the reports we have, which run along from the beginning 

of his employment to the end with varying intervals between the reports, 
were selected and put together in the shape submitted to us; not selected for 
the purpose of submission to us but for some other purpose. Very likely 
they were so selected because they seemed to the person making the selection 
to be the only important reports in a long series. Whatever the explanation, 
the reports as submitted to us omit much that seems important to us. We 
cannot accept at face value admissions appearing in reports from a detective 
when other reports from the same detective are lacking, which may con- 
ceivably contain denials, or explanations, or sidelights, or statements of fact 
which are inconsistent with other circumstances which we know or with the 
alleged admissions. 

And Kassman, entirely unconsciously, discredits every admission .by 
Kristoff which appears in his reports. In his affidavit to the Commission 
stating that the attached are some of his reports and that they are true, 
Kassman undertakes to state, again in English, what Kristoff admitted to 
him, and this statement not only changes the language of the admissions in 
the reports but also changes the substance very materially. Where Kristoff 
in the alleged admissions speaks of “steamboats” at Black Tora upon which 
he and his companions set fires, Kassman in his affidavit speaks of “barges.” 
There were no “steamboats” at Black Tom, but there were “barges.” 
Again, the admissions in the reports speak only of setting fires on ‘‘steam- 
bosts,” and we see no reason to believe that any fires were set on any boats, 
whether steamboats or barges. Kassman in his affidavit says that Kristoff 
said not only that a fire was set on a barge, but also that one man set a fire 
among the cars. The affidavit is made about 10 years later than the reports, 
but the difference is not forgetfulness. It is the conscious effort of Kassman 
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to say what the immediate necessity seems to him to eall for. If the admis- 
sions do not fit, he is prepared. te make them fit and does his best. 

Kassman’s reports were in the hands of the Lehigh Valley Railroad Com- 
pany when the cases against the compeny, arising out of Black Tom, were 
tried. So far as we can ascertain, the evidence was not used. We can see 
reasons for this from the point of view of successful defense, and we are not 
inclinec to attach great weight to this point or to the fact that they urged 
spontaceous combustion so persistently. The only weight we would give to 
the last point arises frora the impression of sincerity which the language used 
by the railroad’s counsel makesonus. _t issomewhat singular that it makes 
this impression, for we are all usec to pleadings and openings and arguments, 
and in most cases would not get any impression one way or the other from 
them. But of course there is no estoppel here, and the opinions of counsel 
in other cases, however sincere, do not establish facts for the cases before. us. 

Nor were these reports made the basis for any criminal action against 
Kristofi. This would be of some importance if they had been in the pos- 
session Df the police, but we can ucderstand that the railroad company or the 
present claimants would not be particularly interested in punishing Kristoff 
but might be hoping to supplement whatever evidence Kassman supplied so 
as to reach whatever influence were bekind him. 

The language of the confessions is nct in itself persuasive of their jai: 
They sound as do the admissions alleged to have been made in Mexico, more . 
like a reproduction of gossip current in the circles of the man who used the 
language, whether that man was reallr Kristoff or whether the language 
comes from Kassman only and net from Kristoff, than they do like state- 
ments of fact made by or quoted from a man who is telling what he himself 
did. More important still, they do not correspond ‘to the facts and cir- 
cumstances of the fire. Nor do we like the fact that the language of the. 
admissions is always substantially exsctly the same and is very brief, 
whether it is quoted from Kristoff or (in one instance) from Grossman, who 
is alleged, after having emphatically told Kristoff in Kassman’s presence 
that he must never under any circumstances say anything about Black Tom, 
to have told Kassman at a later interview alone just what Kristoff told 
Kassman and in the same brief, crisp language. We are more than sus- 
picious, we disbelieve, in fact, when Kristoff is alleged to have introduced 
Kassman to Grossman’s favor by telling him that Kassman is an anarchist. 
Grossman is not an anarchist. The evidence convinces us that he is a 
respectzble citizen. He has been 2 member of the Republican County Com- 
mittee in his county for 15 years. Rigney tells us that his father-in-law 
lived in Grossman’s house with him about 10 years and always spoke in the 
highest terms of him. Grossman is a cautious man. And he is easily 
seared. We attribute much of the confision and contradiction in his testi- 
mony partly to the fact that he was scered, not because of conscious com- 
plicity with a criminal, but by the nature of the occasion, and partly to the 
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fact that he is deaf. We get no unfavorable impression from Grossman’s 
testimony, and we are particularly impressed by the fact that he refused to 
testify until assured that some representative of the United States Govern- 
ment would be present. 

But to return to Kassman. The admission in each case is that Kristoff ' 
worked with some German group. Kristoff never naturally used such an 
expression as ‘‘German group.” This is Kassman’s language; he was em- 
ployed, as he says, to find Kristoff’s connection with some German group, 
and this is language which he puts in Kristoff’s mouth, though of course it 
may be a substantially accurate transposition of scmetbing Kristoff said. 
Kassman pressed Kristoff for names, and says that Kristoff said he would 
tell him later, but Kristoff never did. 

The omissions in’ the reports are very remarkable. In substance the 
reports are composed of anarchists, lunches, and suppers, and: brief categori- 
cal statements about Kassman’s desire to destroy, Kristofi’s unwillingness to 
join Kassman in sabotage because of police, and Kristoff’s admissions about 
Black Tom. 

One singular omission is that Kristoff does not congregate with other Ger- 
man agents. The urge to congregate is in all the other testimony the most 
marked characteristic of all German agents. But we hear nothing of Krisi- 
off’s meeting other German agents or even sympathizers. No name appears 
even of all the various Germans mentioned in our other testimony. And the 
admissions are brief and rare episodes in a long series of uneventful, com- 
mon-place stuff. We even doubt whether ‘‘anarchists” as used by Kass- 
man really means “anarchists” in any accurate sense. 

Another doubt, the most ‘mportant perhaps, arises from the absence of 
conversations about Mrs. Rushnak, Mrs. Chapman, about Kristoff’s sup- 
posed travels in the west, about Grantnor, about Kristoff’s alibi, etc. We 
can feel sure that Kassman was not put on this job without being supplied | 
with all the information the people who employed him already had. His 
natural approach towards getting information from Kristoff would not be 
this anarchistic talk and the ridiculously crude, unskillful talk, from the 
point of view of a man supposed to be a detective, about munitions and 
about Black Tom ‘itself. He would naturally begin on Kristoff with talk 
about the west, the cities where Kristoff told the police he had been, to see 
if Kristoff real y knew about the cities and said anything about the trip, 
whom he was with, what he did. After Kristoff began talking about his 
arrest by the police, Kassman would have a perfect opening for talking over 
the whole story, the trip, Grantnor, whom Kristoff and Grantnor saw on the 
trip, Mrs. Rushnak, Mrs. Chapman, the alibi, what ke really did the night of 
the fire, whether he was excited when he got home and why and the “ What I 
do.” It is inconceivable that Kassman did not go into all these subjects 
with Kristoff in the course of the six months he followed him up. Either 
Kassman was a fool, or he had those talks and made reports about them 
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which we have not got. If he got so intimate with Kristoff as to get con- 
fessions about Black Tom, he would have found no difficulty in getting - 
Kristoff to talk over his whole story to the police. Kristoff would have 
been rather proud that he got away from the police, would have enjoyed his 
cleverness in producing a story from which they could make nothing, would 
- have talked freely about Rigney, King, Charlock, and Green, who had ex- 
amined him and tried to get him to confess. We hear nothing about any of 
these things. 

Kristoff’s experience with detectives was not at an end, even when Kass- 
man was taken off his track. In 1921 ke was arrested in Albany and while 
in jail there another detective was placei with him in the guise of a prisoner 
and attempted to gain his confidence and secure admissions. Nothing came 
of this. At the same time he was examined with great thoroughness by 
counsel for the Lehigh Valley and by ozhers. Kristoff seems to have pro- 
fessed willingness to help them in every way, probably with the idea of 
thereby securing his release from jail, but we get nothing whatever except 
that he was ready, if he could be taken t. Philadelphia, to point out a house 
which hs thought was used as a rendezvous by German agents. The court 
granted an order for his removal from jal under guard to visit Philadelphia, 
but we do not even learn that they took him there. They did at least take 
him to New York where he was confronted with Mrs. Rushnak and Mrs. 
Chapman, and a strenuous effort was made by all concerned to get him to 
admit Flack Tom. He denied all connection with Black Tom. It also 
appears in close connection with this stcry that Mrs. Rushnak was in 1918 
under surveillance of a woman detective -n the guise of a lodger in her house. 
This wes evidently done for the purpose of securing evidence from Mrs. 
Rushnak that Kristoff came home late the night of the fire. It seems singu- 
lar that this should have been necessary, but doubtless Mrs. Rushnak had 
in the interval between 1916 and 1918 cenied this. story. The woman de- 
tective did report that Mrs. Rushnak finally admitted to her that Kristoff 
came home late, but she insisted at the same time that Kristoff not infre- 
quently came home late, and that he was absolutely innocent, and added 
that she had merely made it easier for him to secure his release from the 
police in 1916 by denying that he came rome late. 

Apart from Kristoff’s supposed statement that he worked in some unidenti- 
fied German group, we have no'connection of Kristoff with Germans except 
his possible connection with Hinsch. His group statement certainly is not 
enough for us. We have to be convinzed that Hinsch was Grantnor or 
Grantsor or Graentnor in order to get a zood start on the idea that Hinsch . 
through Kristoff was responsible for Black Tom. His Grantsor story must ` 
be connected up with Hinsch. In his own evidence there-is no such connec- 
tion except his meeting Grantnor later n New York when Grantnor told 
Kristoff he could find him at the McAlpin Hotel. This is where German 
agents sometimes roomed, and it is argued that this statement connected . 
him with Hinsch. But it seems hardly likely that Hinsch would have men- 
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tioned the MeAlpin if he was trying to get rid of Kristoff. He would have 
given him some fictitious address or some address which had no relation to 
Germans. 

The only evidence worth considering that Hinsch was Grantiar is the 
evidence that Hinsch called himself Grantnor. This comes from Herrmann 
and Hadler. It seems possible, but we regard the evidence of Herrmann as 
wholly unreliable. 

When Herrmann appeared before the American and German Aik at 
Washington he told the Agents that he could not remember any Grantsor or 
Gransor. -This was on his arrival from Chile after he had decided to testify 
in behalf of the claimants, but before his formal examination. He was then 
asked to write out his own story which he did that night, and in this story he 
speaks of Hinsch calling himself Grantnor, and corroborates it by relating 
that as a joke Hinsch called him Rodriguez just after the Kingsland fire, and 
that he retorted by calling Hinsch Grantnor. In his cross-examinaticn 
about his complete failure to remember Grantnor or Grantsor at first, it 
seems plainly apparent that he had been reminded of Grantnor in conversa- 
tion after his failure to remember, and also that the question of Grantnor 
had been the subject of discussion on his journey from Chile. Grantnor, as 
we have said, is the missing link in this part of the story, and this failure of . 
Herrmann to remember the name at all is a sump block to believing 
what he later says on this point. 

Herrmann also was very doubtful about the iing of the name. He 
tries twice to spell it and each time gives alternatives, Grantnor and Graent- 
nor, though no German could think that the name, if pronounced in English 
fashion, could possibly be spelled Graentnor. 

Hermann also says he had heard Hilken call Hinsch Grantnor, but Hilken, 
one thing to his credit, does not even testify that Hinsch used the name 
Grantnor, and Hilken knew Hinsch better than anyone else. Hilken even 
testifies that he never heard of Grantnor. 

Hadler’s testimony as a whole is unconvincing. If he had told only about 
Hinsch’s claims in Mexico to credit for Black Tom and Kingsland we would 
be more inclined to believe him. But his identification of Wozniak is non- 
sense in itself, and particularly so as we think that Wozniak never was in 
Mexieo. And we take no stock in his story of the frequent repetition of the 
Rodriguez-Grantnor joke. It would not have been a joke at all in Mexico 
for there seems to be no doubt that Herrmann called himself Rodriguez 
there. But the most convincing point about this evidence by Hadler is 
. that this joke, if it ever happened, was first made in the United States im- 
mediately after the Kingsland fire. We do not believe that both Herrmann 
and Hinsch were so lacking in humor that they continued to work this joke 
after they got to Mexico, and in the presence of such a person as Hadler. It 
is the kind of joke that they would keep for their own amusement, even if 
one can imagine that it continued to amuse them. Hadler carried this joke 
too far. 
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One is rather inclined to regard Hinsch’s story that he gave up sabotage 
when he took over the Deutschland work as quite likely to be true. He may 
not have done this at once, but it seeras more than likely that he would not 
while ths Deutschland was at Baltimore have been activein sabotage. Wedo 
not regard the question whether Hinsch was absent from Baltimore during 
the two days before Black Tom as important in itself. He did not need to be 
absent, tf they had been planning Blacx Tom for sometime. Its importance 
relates cnly to Hinsch’s credibility, and it does not have much importance 
from thts point of view. It has some Dearing on the credibility of other 
witnesses also. Our impression is that Hinsch was not absent from Bala: 
more at this time. 

The fact that Hinsch let Herrmann stay’ Sou Baltimore, and that 
Herrmann probably did some things cr talked of some things in connection 
with sakotage at this time, and the talk about the pencils which Herrmann 
seems tc have had with him at this time, tends against Hinsch’s claim that 
he cut Icose from sabotage. We would guess that Herrmann was not really 
doing much but talk and plan, and that Herrmann himself, particclarly 
when the Deutschland was there, was doing nothing but work about her. 
And it is of course conceivable that we arə wrong in disbelieving Marguerre’s 
evidence that Herrmann was to take nc action against munition plarts or > 
American property unless the United States entered the war. We do not 
believe that Hinsch would have mixed up sabotage so closely with the 
Deutschland, either by taking part in it himself or by letting Herrmann work 
on the Leutschland if Herrmann was thea active in sabotage. 

In cerzain cases an accumulation of itens, each in itself too doubtful to be 
relied upon but all leading in the same direction, results.in reasonable cer- 
tainty. The evidence of fact in this case 1as pointed in a number of different 
directions, but even when some special part of the evidence has pointed i in 
some one direction it has failed to carry zonviction. ‘The Kristoff evicence ` 
with which we have dealt comes the nzazest to leading somewhere. 

We cannot be sure that Kristoff did not set fire to Black Tom or take some 
partin so doing. We cannot be sure that Graentsor, or Grantnor, or Graent- 
nor was not Hinsch, and that Hinsch did aot employ Kristoff and others who 
are unknown. But it will sufficiently appear from the foregoing that, £s we 
have said, the evidence falls far short of 2nabling us to reach the point, not 
merely c? holding Germany responsible for the fire, but of thinking that her 
agents nust have been the cause, ever tough the proof is lacking. 

Done at Hamburg October 16, 1930. 
l Rorand W. BOYDEN, 

Umpire 
CHANDLER P. ANDERSON, 

American Commissioner 

W. KIESSELBACH, © ¢ 
German Commissior-er 


BOOK REVIEWS * 


Principes de Droit International Privé selon la Lot et la Jurisprudence Fran- 
caises. By E. Bartin. Paris: Editions Domat-Montchrestien, 1930. 
pp. vill, 6384. F. 68. . 
A number of excellent books on the Conflict of Laws have been written in 

recent times by French writers, most of them apparently as aids to students 

preparing for examinations in this difficult subject. Those by Despagnei, 

Niboyet, Pillet-Niboyet, Surville & Arthuys, Valery and. Weiss are among 

those best known. Of the larger treatises, the six-volume work by Weiss 

and the two-volume work by Pillet have attained most prominence, to 

which must be added to-day the three-volume work by Arminjon (1927— 

1930) and the present work by Bartin, of which the above represents the 

first volume. Excluding from consideration the subjects of Nationality 

and Foreigners, which constitute a large part of the ordinary French treatise 

. on the Conflict of Laws, as being preliminary topics not belonging to the 

Conflict of Laws proper, Bartin devotes his first volume to an exposition 

of the object, sources and general theory of the Conflict of Laws, and to a 

discussion of the jurisdiction of the French courts, the enforcement of foreign 

judgments and matters of procedure. Though Bartin claims to be a fol- 
lower of Savigny and admits that he has borrowed freely from the Italian 
school in matters affecting the protection of individuals, he is by no means 
an internationalist in his conception of the Conflict of Laws. Rights 
created in view of the laws of other states are, according to him, recognized 
in France only to the extent that the French statutes, decisions of courts and 
treaties entered into by France so. provide. This is common doctrine in 

Anglo-American countries, but not.so common on the Continent, where a 

large number of writers, especially in France and Italy, seek to give to the 

rules of the Conflict of Laws an international basis. 

Bartin’s aim is to develop the general principles of the Conflict of Laws 
from the positive law governing in France, and in this aim he stands out in 
contrast with Weiss, who pays little attention to the actual law. Un- 
fortunately Bartin’s style is so involved that one follows his reasoning with 
difficulty. References to other writers, from whose views he differs, and a 
fuller use of notes, which are almost wholly lacking, would have been help- 
ful in assisting the reader to a better comprehension of the author’s 
views. l 

l ERNEST G. LORENZEN 


* The JOURNAL assumes no responsibility for the views expressed in book reviews or 
notes. ED. 
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The Mixed Courts of Eq ypt. By Jasper Yestes-Brinton. New Haven: Yale 
University Press, 1930. pp. xxvii, 4}6. Index. $5.00. 


Despite frequent predictions of its ea-ly abolition (or perhaps peewee, of 
them), extraterritoriality continues to fgu e prominently in the current lit- 
erature of international law. The volume before us deals with a special and 
advanced phase, that in which the extraterrtorial jurisdiction has been large- 
ly trans-erred from various purely foreign ©urts (as in China still) to those 
which, while theoretically Egyptian, are stafed by a preponderance of foreign 
judges and administer an alien legal system It is in this latter feature that 
the Egyptian experiment seems to have been most original. For the mixed 
court idea itself is not new; it was tried long before in China. But the crea- 
tion of a new legal system, distinct alike f-om both native and foreign, for 
such corts to administer, seems to be a 107 el feature of the Egyptian 3itua- 
tion. Those familiar with the late Mixed Court at Shanghai, e.g., will recall 
the chaotic and haphazard condition whkick confronted litigant and practi- 
tioner, ach assessor striving to apply the law of his own country ‘if- he 
applied any), and no one really knowing under which law a particular case 
would: bə decided. In Egypt, as our authcr, who is the American jucge of 
the Mized Court of Appeal, shows with zommendable particularity, the 
establiskment of the Mixed Court in 18735 was accompanied by the prepara- 
_ tion of & group of codes, based on French m»dels but “far from servile imita- 
tions of their prototypes” (p. 149), which ar not only “the law of the Mixed 
Courts” but proved so satisfactory that they were soon extended to the re- 
organize native tribunals and thus: “Feczme the law governing all civil 
eases in Egypt” except a few like those-affecting personal status, which are 
still cognizable by consular or ecclesiastizal courts. 

Clearly here is an instructive example or other situations. It would 
require, 2.g., only a reversal of the process far the foreign courts in China to 
apply ths newly formulated native codes. But in Egypt the Mixed Courts 
apply not only these codes, but certain Icea} legislation, La Coutume (usage) 
and, in Cefault of all the foregoing, “natura law and equity.” It would be . 
interesting to follow the author into the practical workings of this unique 
system; zut our space limits forbid. He might well have drawn some in- 
structive parallels, as well as contrasts, wi-h the situation in China {now 
nearing, in its present phase, a century in age), especially in his treatment of 
the American consular courts; for the besic Federal legislation is the same 
for both countries. Greater utilization in tie notes of at least a portion of 
his copicus bibliography would also have b en helpful to the reader. But 
on the whole the work is unusually wel d-ne and affords a welcome con- 
tribution to the field of comparative, as well as of international law. 

C. SUMNER LOBINGI=R 


Land 
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Répertoire de Droit. International. Planned by A. Darras. Edited by 
A. De Lapradelle and J. P. Niboyet. Paris: Librairie du Recueil Sirey, 
1929, 1930. Tome III, pp. viii, 705; Tome IV, pp. viii, 695; Tome V, 
pp. ix, 725; Tome VI, pp. vii, 697. 

The succeeding volumes of this encyclopaedic work, Volumes I and II of 
which were reviewed in an earlier issue of this JOURNAL,‘ are fully up to the 
high standard set by the editors, and indeed only emphasize the more the 
wide range of subjects comprised within the-plan and the immense fund of 
information put at the disposal of the student and the practitioner. Even 
more than in the first two volumes, the connection between private inter- 
national law (the conflict of laws) and public international law becomes 
apparent, and the student of the public law is faced with the necessity of 
extending his research into the field hitherto regarded as belonging to private 
litigation only. For the increasing complexity of commercial and social 
intercourse between the citizens of different countries daily calls for more 
logical rules than those evolved by the decisions of national courts under a 
somewhat vague recognition of international comity. 

Outstanding among the topics treated in Volume III are Capacity, Capitu- 
lations (in Turkey and Morocco), Chemins de Fer, China (Concessions and 
Extraterritoriality), Compromis (in arbitration treaties), Codification (of 
international law), and Colonies. The topic, Capacity, distinguishes 
between the several theories upon which legal competence is based, examines 
the law of domicil, describes the international conferences that have been 
held to find a solution of the problem, and sets forth in detail the French 
law upon the subject. Capitulations in Turkey surveys the historical 
development of the system and its legal operation, and describes the abroga- 
tion of the capitulations and the transitional régime set up by the Treaty 
of Lausanne. The Moroccan situation tells a story the details of which are 
not readily accessible elsewhere. Particularly valuable is the lengthy 
treatment of international railroad law which has grown in importance of 
recent years and, while confined chiefly to European states, has its lessons 
for the Western Hemisphere. The exhaustive analysis of the Berne con- 
ventions is a monograph in itself. 

Volume IV covers for the most part Commissions and Conferences, 
notably the Governing Commission of the Saar Basin, the European and 
International Danube Commissions, Economie Conference and Committee 
of the League of Nations, and Red Cross Conferences. Under the heading 
of Compensation the provisions of the Treaty of Versailles and the activities 
of the several mixed arbitral tribunals are elaborately set forth. The 
private law topics of Competence (Jurisdiction) of tribunals over civil and 
criminal cases and Commissions Rogatory are given exhaustive treatment, 
equal in scope to a small monograph. Under the title, Condition des Biens 


1 April, 1930, p. 416. 
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Ennemz-s, the status of alien enemy property in time of war is discussed with 
particular reference to the World War, =nd a detailed statement is given of 
the liqcidation of claims based upon wa- measures affecting such property. 

The topic, Consul, in Volume V is a complete treatise on the subject, 
subdivided under three heads, the preseas legal status of consuls, the powers 
and functions of consuls, and the progress made towards the international 
regulation of the status and functions of Consuls. The national legislation of 
the leading countries is listed under ap>-opriate headings so that reference 
may readily be made to particular poinz, such as the issuance of passports, 
the validation of documents, and the ceEbration of marriages. The topic, 
Contraband, deals with prohibited impazs and exports, such as intoxicating 
liquors under-the Volstead Act, and doce not include shipments by neutrals 
to belligerents in time of war. The title Cour Permanente de Justice Inter- 
naiiona:, surveys the organization, jurisd ction, decisions and advisory opin- . 
ions of the court. Three important topics of the conflict of laws are treated 
under the respective headings of Decisecns judiciaires étrangères, Divorce et 
séparation de corps, and Domicile et résicence. Each of them raises issues 
which.-are already within the fields of bil:teral treaty legislation and appear 
destined to become regulated in due tin2 by general international conven- 
tions. ‘Under the title, Dessins ei mods, a careful study is presented of 
nationa: patent law and ‘of the Internat.cnal Convention for the Protection 
of Industrial Property. The title Domrages de guerre, surveys the repara- 
tions problem from the point of view o? the nature of the losses for which 
compensation was to be paid. k 

Volume VI of the encyclopaedia is g.ven over entirely to the subject of 
international private law, or the conflics of laws. A preliminary survey of 
the general field contains a discussion of ire different schools of the theory of 
the law past and present, and the obstacles to a uniform solution of the 
conflict of laws. This is followed by a comparative study of the law of the 
different countries arranged in alphabetical order down to the letter R. 
Outstanding among these separate titles are the articles on the conflict of 
laws in Great Britain and in the United States. The latter contribution, 
from the pen of Professor Lorenzen, exterds to the length of a small treatise, 
and gives not only a detailed analysis of the conflict of laws in respect to 
- relations. between the United States and «ther states, but a valuable survey 
of the eonstitutional relations betweer the several states of the United ` 
States under the “full faith and credit” + lause of Article IV. 

High praise must be accorded to the diligence of the editors of this elabo- 
rate encyclopaedia, and the skill with wach they have marshalled the con- 
tributions upon so wide a range of topics and the care they have bestowed 
upon the details necessary to make the m=:terial presented readily available 
for refer2nce. Each important topic is rct only preceded by a bibliography 
and an analytical table of contents, but is Zollowed by an index of names and 
subject-matter. Certain phases of the material must, of course, necessarily 
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change from year to year with the growth of our legal systems, but the great 
body of the material will remain for many years a permanent fund of infor- 
mation, while the changes can be followed, as the editors plan, through the 
issues of the associated Revue de Droit International Privé. 

C. G. FENWICK 


Responscbilité Internationale des États, à raison de Crimes ou de délits commis 
sur leur Territoire au Préjudice d’ Étrangers. Jacques Dumas. Paris, 
Recueil Sirey, 1930. pp. xvii, 477. Index. Fr. 54.50. 

M. Dumas begins where most writers on the subject of the responsibility 

of states leave off. On the title page his purpose is described as an “essai sur 
l’évolution qui conduit du droit pénal international au droit international pénal.” 

He is not satisfied with the statement that international law knows no crimes 

nor penalties; and that the only reparation obtainable from a sovereign state 

is pecuniary damages. Sovereignty, he thinks, is not a denegation of, but a 
prerequisite for, responsibility; and the claim to sovereignty should lead to an 
extension of liability to cover international crimes, such as those stated in the 

Hague Convention concerning the laws of war, Article 227 et seg. of the 

- Treaty of Versailles, aggressive war, and many less important matters. 

From this point of view, the type of case selected for consideration is that of 

the explosion of the Maine, the assassination at Serajevo, the murder of 

General Tellini, or the Lotus, rather than the cases ordinarily studied under 

. this title. 

However, the greater-part of the book is devoted to the position of the 
injured alien and the remedies open to him. It is, unfortunately, impossible — 
within the brief space assigned for this review to present the interesting argu- 
ments advanced by M. Dumas. It can only be said that they arouse sympa- 
thetic ecnsideration, even though they may seem radical and impracticable 
to those who are firmly grounded upon exclusive territorial jurisdiction. To 
these, it may be interjected, an investigation of the extent to which that 
theory is crumbling might prove surprising. Certainly, when an interna- 
tional criminal court is seriously proposed in the Committee of Jurists which 
created the Permanent Court of International Justice; when such bodies as 
the International Law Association, the Institut de Droit International, or the 
Interparliamentary Union, take up the problem for study; when numerous - 
books and articles appear, and an Association International de Droit Pénal is 
formed; and when such men as Politis, Strisower, or Travers can be cited in 
support of the movement, it must be said that the movement to build up an 
international criminal jurisdiction deserves more study than it has received 
in the United States. 

This reviewer sympathizes heartily with the desire of the author to give to 
the individual better international protection for his rights, relieving him 
from subjection either to his own state or to the courts of the delinquent 
state; nor has he found any satisfactory reason for failing to impose penalties 
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upon states violators of internatioral law. M. Dumas gives us = more 
plausible and familiar approach to tbe problem of international criminal 
jurisdiction, through state resporsibzlity, than the more theoretical studies 
of others, The book deserves to be siudied, whether or not it leads to agree- 


ment with the author’s views. 
l CLYDE EAGLETON 


La Juridiction de la Cour Permanent: de Justice Internationale dans le Sys- 
tème des Mandats. By Nathar Feinberg. Paris: Rousseau & Cie, 1930. 
pp. 288. Fr. 40. 

In spite of the numerous studies of tre mandate system, Mr. Feinberg has 
considered an aspect of it which heretcfore has had comparatively little at- 
tention. As he points out, while there have been many studies of the man- 
date system and many studies of the Permanent Court of International 
Justice, there have been none devoted te the relation between the two. This 
study is based upon analysis of tke documents, upon discussions in the com- 
missions which framed them anc in the Council and the Mandates Com- 
mission since, upon writings of jurists, but particularly upon the various 
decisions of the court on the Mavrormnsatis case. 

Among the interesting questions discussed is that of the juristic nature of 
the mandate. Is it a treaty or, as Judze Moore suggested, a legislat-ve act 
of the League Council? The differens standards of interpretation which 
would result are dwelt upon, the authcr believing that the intention of the 
Council furnishes the key. Another important question is the nature of the 
interest which a member of the Leazue must show in order to invoke the 
compromissory clause of the mandate against the mandatory. There can 
be no doubt but that the defence of rizhts to which the state’s national is 
entitled would be such an interest, but -t also appears that every member of 
the League has an interest in the strict 7ulfillment of a mandate. Thus it is 
suggested that any member might cite ¢ mandatory, Great Britain for exam- 
ple, before the court on the ground tkat it was not properly carrying out the 
mandate, the ‘national home” provision in the Palestine Mandate for in- 
stance. It would be for the court to decide whether the state proved the 
reality of its interest. a 

There is also an interesting discuss.om as to whether, in case a state and a 
mandatory are both parties tc the Ortional Clause of the Court Statute, the 
mandatory could be brought before zh court with respect to incidents oc- 
curring in a mandated territory bcs waich did not involve the “application or 
interpretation of the mandate.” Th: cuthor points out that the rule which 
excludes mandated territory from the seope of many treaties entered into by 
the mandatory state is not applicab-e to the Optional Clause. The latter 
does not, like many treaties, have reference to the territory of its parties, but 
to their legal disputes wherever arising (p. 218). 

Incidentally, such questions as the lagal character of the League sf Na- 
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tions (p. 93), the position of individuals in international law (p. 79), the posi- 
tion of the Jewish Agency in Palestine (p. 100), the legal nature of the 
mandated communities (p. 96), and the legal effect of Council resolutions 
(p. 192), are dealt with. The author handles all of these questions with 
poutenes and penetration. The book is an important eontepeean to the 
literature of the newer international law. 

QUINCY n 


Europe: The World’s Banker, 1870-1914. By Herbert Feis. With an 
introduction by Charles P. Howland. (Publications of the Council on 
Foreign Relations.) New Haven: Yale University Press, 1930. pp. 
xxiii, 469. $5.00. 


This study, published under the auspices of the Council on Foreign Rela- 
‘tions, is the first effort to bring within the covers of one volume a picture of 
the effect on international relations of one of the greatest forces at work 
during the past half century,—foreign investments. The book is divided 
into three sections: Part I surveys briefly the amount, nature and location 
of the investments of each of the Powers; Part II discusses the influence 
of the governments upon the investments; Part II points to the inter- 
national implications of the. international movements of capital. The 
author restricts himself to a study of the investments of Great Britain, 
France, and Germany in Europe, Asia, and Northern Africa. 

This latest contribution of Mr. Feis appears to the reviewer of'special | 
significance when viewed from three angles. It is important historically for 
an understanding of pre-war diplomacy and the war guilt controversy. It 
adds greatly to that interpretation which urges the importance of economic 
forces in causing the World War, and thus. aids materially in the under- 
standing of some of the undercurrents of pre-war alliances and diplomacy. 
Further, it shows the significance of the distribution of foreign investmerts 
among the population of the investing countries, and consequently the 
distribution of the “‘stakes of diplomacy” among those in whose name the 
foreign policy of each country was conducted. Especially was this the case 
in France, where the small investor was a holder of Russian bonds and 
where, therefore, a friendly attitude on the part of the French Government 
toward Russia was likely to be sanctioned, if not demanded, by a large 
proportion of the population. In a sense, therefore, we have here an aspect 
of popular control of foreign policy. Finally, because of the potential force 
of foreign investments for good or evil in international relations, it is appar- 
ent that before long a new international attitude, or possibly control, must 
be developed in the place of the purely national. 

The author has drawn freely on the available pre-war documents and 
memoirs, as well as on the scant interpretive literature thus far available. 
The few who have worked in detail in the field of government control of 
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invesiraents realize the difficulty of reszarci therein, and will welcome this 


first comprehensive summary of the preblem in hand. 
Water H. C. LAVES 


A Colleztion of Nationality Laws of Var-ous Countries: As Contained in Con- 
stitut-ons, Statutes and Treaties Edited by Richard W. Flournoy, Jr., 
and Manley O. Hudson. (Publication of the Carnegie Endowment for 
International Peace, Division of Intemational Law.) New York: Oxford 
University Press, 1929. pp. xxiii, 773. Analytical index. $4.00. 

The preparation of collections of naticnalisy texts of the various countries 
of the world is not an innovation. The Brizish Commission on Naturaliza- 
tion anc. Allegiance appointed in 168 submitted with its report a voluminous 
appendix containing material from the nationality laws of Great Britain and 
her colonies, the United States of Ameriea ard other states. (Foreign Rela- 
tions of the United States, 1873-1874, Vol. 2, pp. 1232 ff.) Likewise, the 
Citizenship Board appointed by Sesretary Root in 1906, with its experienced 
membership of James Brown Scott, David Jayne Hill and Gaillard Hunt, 
submitted as one of the appendiees of its authoritative report upon the 
subjects of citizenship of the United States, expatriation, and protection 
abroad, the laws of over sixty foreign countries, colonies and possessions. 
(Docurr2nt No. 326, House of Representatives, 59th Congress, 2nd Session.) 
A numter of unofficial publications have also contained such nationality 
texts or zondensations of them in more oz less complete form. Among these 
are the works on Nationality by Cockourr (1869), De Folleville (1880), 
Cogordan (1890), De Lapradelle (1893), Webster (1895), Lehr (1909), 
Zeballos (1914-1919), and Magnus (1926). The texts of nationality laws 
and treeties will also be found in such jcurnels as Clunet’s. 

But since the Citizenship Board’s Report oï 1906 and the issuance of most 
of the other publications mentioned, there hes been a substantial change in 
the character of some of the nationality laws, together with a flood of new 
legislaticn. The very difficult task of bringmg together and preparing the 
current nationality laws and treatias with tke object of aiding the work of 
the First Conference on the Codificetion cf International Law at The Hague, 
1930, wes undertaken in connectior with the work of the Research in Inter-. 
national Law, under the auspices of the faculzy of the Harvard Law School. 
The officars of the Research were actively assisted by an advisory committee 
of eminent authorities in the field of international law and relations. This 
material was prepared in connection with a draft convention on the law of 
nationelity,! and was made available to the extire membership of the Codifi- 
cation Conference. 

The result of these labors, the Collecticn of Nationality Laws of the Vari- 
ous Courtries, edited by Richard W. Floirncy, Jr., Assistant Solicitor, De- 

1 The draft convention on nationality and suprlementary material were reprinted in a 
Special Supplement to this Journal, Vol. 25 (Aprz, 1929). 
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partment of State, and Manley O. Hudson, Bemis Professor of International 
Law, Harvard Law School, and published in English, is a crowning achieve- 
ment in this field. The editors are unusually fitted for such an undertaking. 
Mr. Flournoy has for many years been an expert adviser of the State Depart- 
ment on nationality questions, dealing at first hand with the most vexing of 
such problems from the international standpoint. He was selected to be 
the Reporter on Nationality for the Harvard Reasearch. Professor Hud- 
son has served as legal adviser to the League of Nations for ‘several years 
and is Director of this Research. Both Cores in the Codification 
Conference. 

This collection contains in Part I the Hanoy provisions in constitu- 
tions axd statutes of some 87 states, colonial and insular possessions and 
mandated territories. The material for each main political division is 
usually preceded by an editors’ note containing a short historical summary 
of the: legislation of the state, with a valuable bibliography and parallel 
citations to the text material and comments thereon in the technical journals. 
Part IT consists of the texts of provisions in treaties, conventions and other 
agreements concerning nationality and military service, subdivided to in- 
clude twelve multipartite agreements in one group and 54 bipartite ones in 
the other. The material is alphabetically and chronologically arranged. 
An excellent selected bibliography, divided subtopically, while not intended 
to be exhaustive, is suggestive. The table of eantents is clearly prepared 
and helpfully arranged and the analytical index is exhaustive. The type is 
large and the format pleasing. Especial value is attached to this publication 
because the texts and translations are mainly ftom official sources. The 
Secretary of State of the United States and other officials of the State De- 
partment assisted the editors by permitting the use of material and other 
facilities in that department. 

Nationality problems have become of increasing importance. This collec- 
tion will, therefore, be of inestimable value to jurists, legislators and admin- 
istrative officers of the governments throughout the world, and to practi- 
- tionersin this field. It should also be of great service to future international 
conferences which may be called for the purpose of eliminating the incon- 
veniences resulting from nationality conflicts. This compilation and the 
draft convention on nationality, with the comment on the latter and the 
accompanying analyses of the nationality laws of the various countries,’ un- 
doubtedly form together the most important and scholarly treatment avail- 
able of this special subject. 

Henry B. HAZARD 


2 Ibid. 
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The Urated States of Europe. By Hdosard Herriot. Translated by Regi- 
nald J. Dingle. New York: Tte Viking Press, 1930. pp. vi, 330. Index. 
$3.50. 


_ In October, 1930, a treatise on the European Federal Union, by Edouard 
Herriot, was published in Paris under tie title of Europe. Simultaneously, 
Germar, British and American editions appeared. The American edition, 
which Fears the caption of The United States of Europe, presents a satisfac- 
tory translation of the origina! text. l 

Any work by Herriot dealing with the Eurcpean Federal Union is destined 
to receive wide attention; his lectures on this subject in Berlin during the 
latter part of the year 1929 were extensively quoted in the press. The book 
under review is an enthusiastic appeal fcr a European Union as vaguely out- 
lined in the Briand Memorandum of May 17, 1930, presented with a literary 
vivacity, and rampant with shrewd polizical and economic reflections. The 
reader goes not lose sight of the fact that the euthor is a practical man, a suc- 
cessful politician, mayor of Lyons for the lest 25 years, a member of the 
Chamber of Deputies, a leader of the Radical Socialist Party, at various 
times a minister of public works, cf foreign affairs, and of education, a pre- 
mier of France in 1924-1925, and the great liberal who, in concert with Ram- 
say MacDonald, initiated the solution of the problem of German reparations 
and offered a new League policy for security and disarmament, while at the 
same time he is a scholar, a master of 4reek and French literature, and a 
former professor of higher rhetoric at the Lycée of Lyons. His United States 
of Europe possesses the strength and weakness of his personality. Although 
imaginacion and literary brilliance cannot compensate for a lack of training 
_in the theory of statistics, economics and political science, the statesman who 
‘values scientific method will often presert a more convincing argument than 
the logical pedantic. 

In general, the book constitutes a commentary on the Briand Memoran- 
dum and the replies by the various governments. Herriot introduces the 
problem with several chapters on the relative economic and political decline 
of Europe, the forerunners in the attempt to ccnstruct a European union, and 
a general review of the reaction of public opinion toward the Briand project. 
In discussing the objects of the union, considerable attention is paid to the 
problem of customs barriers and the failure of the recent attempt of Euro- 
pean Stztes to affect a general reduction of tariff walls. The influence of 
cartels and international agreemerts curtailing production and markets is 
examined at length. Attention is devoted to the relation of the proposed 
European union to the existing economic machinery, including roads, travel, 
postage, telegraphs and telephones, wireless and electro-technique. Suc- 
ceeding: chapters discuss international finance, labor and public health, and 
intellectual coöperation. The chapter on the mechanics of the proposed 
union, lixe the Memorandum itself, is vague and general, although it holds 
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the thesis that the organization must be “a union of States, not a unity in 
which the sovereignties would be swallowed up” (p. 278). 

The characteristic traits of the author are conspicuous in his Ini of 
the important topic of sovereignty. On one page he apparently approves 
the pronouncement of the Briand Memorandum that in no degree shall the 
institution of the federal European bond affect the sovereign rights of the 
member States (p. 257). But, on a following page, he agrees with the Bar- 
thélémy report and asserts: “As soon as society comes,into being, individual 
right is modified. Certainly European federation could not promise to leave 
each State its absolute sovereignty.” “Herriot, however, is not slow to ex- 
hibit his appreciation for scientific method by indicating that after all we 
must nct forget that sovereignty, like individual liberty and property, is a 
product of evolution and that the history of progress is a story of readjust- 
ment to meet new conditions. “Ifa European federation were dwy consti- 
tuted, experience would reveal the necessity of a new law.” The statesman’s 
grip on realities is shown in his discussion of existing international cartels 
(29 being deseribed) and the recent endeavors of certain European States to 
secure a tariff truce. The former subject serves to illustrate the fact that 
citizens within the respective States are uniting in international undertakings 
which impose restrictions on individual capacity, and the latter illustrates 
the present attempts on the part of States to reach economic adjustments 
which in their turn entail the surrender of freedom of action. 

The text is accompanied with foot-notes which refer to the considerable 
literature on the subject, including numerous documents of the League of 
Nations, governmental reports, and economic, political and geographical 
treatises. The book itself is a valuable document, a semi-popular and bril- 
liant appeal by a politician who has many attributes of scholarship as well as 
statesmanship. 

KENNETH COLEGROVE 


Lehrbuch des Vélkerrechts. By Alexander Hold-Ferneck. Erster Teil. 
Leipzig: Felix Meiner, 1930. pp. viii, 257. Rm. 7.80. 


This is the first volume of what is intended as a two volume work. It 
deals entirely with the external aspects of international law, as distinct from 
the content thereof, although portions of the substantive law are necessarily 
included. Under the title “Nature and Foundations of International Law” 
the author proceeds to discuss the proper method of studying the subject, 
the origin of international law, other international norms, the nature of the 
state and its relation to national law, the so-called fundamental rights of 
states (sogenannten), recognition, sources of international law, and the sub- 
jects or persons of international law. The second volume is to contain “tke 
law of peace and the law of war and neutrality.” 

The author is a man of both scientific or academic training and eh 
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practics] experience in national and'irternational affairs. His treatment 
of his cubject matter both reflects these somewhat divergent viewpoints 
and challenges the reader’s judgment at many points. International 
law is to be conceived strictly, he beliaves, and confined to the very few 
binding rules which actually exist beneath the clouds of rhetoric and philos- 
ophy w:th which they have been veiled. On the other hand, the relations 
betweer law and ethics, economics, politics, history, ethnology, ete., of 
state life are to be emphasized. The resiltisa highly personal and stimulat- 
ing introduction to the subject of interrational law, though not necessarily 
a definizive one. It will be interesting to see whether the second volume 
manifesis greater precision and certainty. | 
Pitman B. POTTER 


- Handbuzh des Intérnationalen Finanzrechis. By Gustav Lippert. Zweite, 
neubearbeitete und vermehrte Auflage. Vienna: Oesterreichische Staats- 
cruckerei, 1928. pp. liv, 1276. Bibliography. Index. 86s. 


This manual or handbook concerning the laws governing international 
finence is the second edition of a booz of similar title published by Dr. 
Lippert in 1912. The second edition, which brings the treatise to 1927, 
and therefore includes the changes and new factors brought about by the 
World Var, should receive an equal if nct greater welcome than did the first 
edition. 

The subject of this treatise is those rational and international prescrip- 
tions wich regulate international finanzial relations. Private agreements 
of indussries, banks, or business concerns are not included within the scope 
of the book, although the author clearly perceives that these may eventually 
give rise to legal control. | 

In view of the comprehensive nature of this work, it may be well to note 
that the chapters deal especially with zhe following general subjects: the 
theory cf law affecting international firance (and this notably concludes 
with an exposition of the status of this type of law in Soviet Russia); the 
nature cf legal regulations and their administration; the underlying prin- 
ciples of laws regulating international finance, such as territorial sovereignty, 
equality of states, reciprocity, most-favored-nation treatment, extraterritori- 
ality, ete.; national and international sovereignty in the regulation of finan- 
cial relasions, under which the author ciscusses domestic control, interna- 
tional ccntrol, as in the case of rivers and canals, control in occupied terri- 
tories (special attention being given to the Saar and Ruhr), the effect of 
change of sovereignty; the law and natare of treaties and their sanctions; 
customs unions; the international law of taxation, with special attention 
to tariff: and import, export and transit. prohibitions; double taxation and 
its national and international regulation; public finance in federal states; 
international law pertaining to money and exchange (again with special 
emphasis on the post-World War period); the law of international indebted- 
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ness; foreign financial control in debtor states, as in Turkey, Greece, and 
Egypt before the war, and as in Central Europe in the post-World War 
period. 

While the magnitude of the problem undertaken is apparent, it is xa to 
note that the value of the book depends in large part on the fact that the 
method employed is clearly inductive. Itis true that in many instances the 
-author theorizes or expresses personal -wishes as to what ought to be, but 
generally the conclusions reached are carefully supported by innumerable 
citations of the laws involved. For example, the chapter on public finance 
in federal states goes into detailed references to the constitutional and statu- 
tory laws of the United States, Germany, Austria-Hungary, Canada, 
Switzerland, Brazil, South Africa, etc. This makes the manual a valuable 
. reference book. 

It should not be expected, however, that the student of international 
finance will find a complete exposition on all the subjects discussed, even in 
so large a work as this. Thus the discussion of government control of the 
Bourse merely presents.the problem. Little mention is made of the actual 
instances of control or their political implications, though many of the cases 
known today were accomplished under appeal to the law. Nor is the 
bibliography on this subject as complete as many might desire. 

Perhaps in the effort to bring the earlier edition up to date, the author has 
laid too much emphasis on some of the post-war situations in Central 
Europe which are likely to be of less permanence than the book and which 
might, therefore, have been treated in less space. I refer in particular to the 
discussion of reparations (pp. 466-527) and of the Rhineland occupation 
(pp. 147-198). 

Dr. Lippert’s contribution in attempting to bring within one volume 
the laws, national and international, concerning finance cannot be over- 
estimated, in view of the ever-increasing significance of finance in interna- 
tional relations and the consequent legal problems which result. Students 
of international law, public finance, and world commerce, especially in the 
United States, where this subject has not received much attention, will 
find here a veritable mine of information. 

Warrer H. C. Laves 


A Structural View of the Conference as an Organ of International Ccéperation. 
(An Examination Emphasizing Post-War Practice as Shown in the 
Organization of Some Typical Conferences.) By Mildred Moulton, 
Ph.D. N.p., 1930. Pp. x, 118. 


The cover-title of this little volume is The Technique of I denai 
_ Conferences, and the text considers only the special features of convocation, 
agenda and organization and procedure (as relating to personnel, states, 
voting and ratification of results). Ten conferences are considered in these . 
aspects. The Paris Peace Conference, here identified as of Versailles, is 
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taken es representative of m2etings erding war; and nine conferences in 
time of peace. Each of these is selected as being typical of a class, the Lon- 
don Neval Conference of 1908-09 being identified as on legal questions, the 
Washinzton Conference of 1921-22 as nonperiodic political, the Labor 
Conference as periodic on social questions, ete. 

All v:ho-are aware of what Dr. Moulton calls “the Phenomenon, Con- 
ference,” must welcome any fresh- effcrt to summarize the facts and to 
penetraze to the inner meaning of multilateral international action. The 
present study does not demonstrate that there is anything particularly 
significant in the conference espects examined, except that it is better to 
have such gatherings prepared and conducted by international machinery 
than otierwise. It would scarcely be cifferent if some of the less obvious 
features had been included. The “equality of states” is treated as a naked, 
rigid rub, for example, which leads to the implication that the London Naval 
Conference to determine rules of maritime warfare for application by an 
international prize court was a derogaticn or avoidance of principle. Even 
Ruy Eazbosa, the high priest of absolute “equality” in 1907, recognized that 
the prize court concerned only certain s-.ates. 

In studying technique quantitative evidence is desirable. Conferences are 
held because states perceive an advantage or necessity in effecting multi- 
lateral agreement. They may fall into classes of subject-matter or origin, 
but suck division is an academic conven:ence more than a practical distinc- 
tion. The ten conferences studied were £l first efforts to handle a given kind 
of subjezt matter. The reviewer can not avoid the impression that rela- 
tively more light would have been thrown on technique if its development in 
conferenze series had been pursued. Only the first sessions of the Labor 
Confererce, the Conference on Communications and Transit and the 
Preparatory Commission for the Disarmament Conference are dealt with. 
If their subsequent sessions had been examined, some interesting conclusions 
from experience could have been divulged. 

Denys P. Myers 


Maritime Trade in War. Lectures on tae Freedom of the Seas. By Lord 
Eustace Percy. New Haven: Yale University Press, 1930. pp. viii, 114. 
$2.00. 

' Lord Perey expresses regret that the freedom of the seas has‘in recent 

years berome a subject of controversy, 2ut having become such, the only 

way “to lay the ghost is to face it and exorcise it.” Modestly affirming 
that his lectures deal only “superficiall7” with a great question, he dis- 
cusses frankly and in a spirit which the writer believes to be remarkably 
fair and judicial, the present situation, acd proposes certain solutions which — 
in his cp-nion will improve matters. The principal controversies.to which 
the freecom of the seas gives rise, he points out, relate to the exercise by 
belligerarts of the right to interfere with neutral trade through blockade 
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and contraband measures. The law of blockade as interpreted by neutrais 
during the World War, he says, is in a very unsatisfactory state because the 
right of blockade can be effectively exercised only against insular Powers. 
As thus interpreted, it operates unequally and with gross unfairness as 
between insular and continental states, since the latter may receive supplies 
from over-seas countries through adjacent neutral ports which cannot be 
blockaded. For Great Britain, therefore, the weapon of blockade is more of. 
a liability than an asset. The law of contraband is also in an unsatisfactory 
state. This is especially true of the rules of the Declaration of London, 
which ettempted to construct an immutable “free list,” most of the articles 
on which are in fact contraband, and which endeavored to distinguish be- 
tween absolute and conditional contraband — a distinction which under 
existing conditions is illogical and arbitrary. 

In view of the present uncertainty of the law and the inequalities which it 
produces, the time has arrived, he says, when we should make a “fresh start” 
and endeavor to reach an agreement relative to the freedom of the seas which 
will be based on logic, reason and equality. This should be done, not 
through the agency of a “full dress” conference, but through the negotiation 
of a “declaratory treaty” between Great Britain and the United: States, 
after a careful study of the question by experts. The treaty should be 
based on the assumption that neither party during the next ten years is 
likely to be called upon to exercise its sea power against trade in such a way 
` as to oblige the other to have recourse to forcible countermeasures. This 
agreement should recognize the futility of the distinction between absolute 
and conditional contraband, and it should recognize also the applicability 
of the doctrine of continuous voyage to the carriage of every sort of contra- 
band. without distinction, and even to blockade operations. Neutral states 
on their part should undertake the task of endeavoring to see that their 
nationals engage only in trade with belligerents which is bona fide and free 
from suspicion. They should accordingly refuse their protection to citizens 
who are engaging in illicit contraband trade. This would relieve in large 
measure their trade from interference on the part of belligerents, and remove 
two-thirds of the sources of controversy between belligerents and neutrals 
arising out of contraband trade. 

Finally, the new international law should recognize the distinction be- 
tween just and unjust wars, and consequently between the rights of a bel- 
ligerent who is waging the one and the belligerent who is fighting for other 
purposes than self-defence. To this end it should lay down the principle 
that a party who is willing to submit his claims to judicial determination shall 
have wider rights as a belligerent than the party who refuses to do so. 
Incidentally, he thinks that the United States in protesting against certain 
British measures during the World War’ when it was a neutral, and in 
subsequently “accepting the position of an accomplice” in coéperating with 
Great Britain in the enforcement of these or.znalogous measures, is charge- 
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able with inconsistency. He also reproaches us mildly for adopting an 
attitude toward the freedom of the sess which would best suit our own 
interests, and for an indisposition “te consider the kind of freedom which 
will be fair and equally beneficial as betwen all nations.” Many Americans 
will of course retort that this reproack night be applied with more justifica- 
tion tc the activities of Great Britain. “Towever this may be, Lord Percy’s 
analysis of the present situation anc Hs proposed solutions constitute a 
very interesting contribution to the recent literature of a controversy which 
itis to ka hoped may soon reach a happy and honorable settlement. _ 
JAMES WILFORD GARNER 


Le Cong-és de Westphalie. Ses Negoc-ations et ses Résultats au point de vue. | 
de V H-stoire du Droit des Gens. By andrea Rapisardi Mirabelli. Leyden: 
E. J. grill, 1929. pp. ii, 120. Indax. 

It is a commonplace, in textbooks of international law and in histories 
of diplomacy, to describe the Congress of Westphalia as the first of the great 
international conferences and a remarkable step in the development of inter- 
national law. The dissertation, herewith reviewed, written by a professor 
of law of the University of Sienna, is an attempt to depict the significance 
of the cangress in the evolution of international law. In the beginning,.the 
author does well to point out the error in the frequently expressed view that 
from the Peace of Westphalia sprang spontaneously, ex novo, the new status 
of modern Europe. On the ccntrary. the results of Westphalia were only 
possible because of a profound change ir political thought, a change which 
preceded the congress. 

The dissertation correctly asserts shat the congress marks the end of 
the mediaeval conception of the Holy Roman Empire, the affirmation of the 
German Reformation, the establishmeat of the modern state as a territorial 
and sovereign power, and the beginnings of a new international system or 
society af states. Half of the dissertetion is devoted to an examination of 
the politcal thought of the age expressive of the above-mentioned concepts. 
The latter half is devoted to a study of she evidence of these tendencies in the 
negotiations of Münster and Osnabrick. Under this heading the author 
discusses the conflict of the ambassadcrs over precedence, the dissolution of 
the Empire as achieved through the jus territoriale now exercised by every 
state, the welcome extended to the Swiss Confederation into the family 
of natiors, and the international provisions for commerce and free naviga- 
tion. Tais part of the dissertation is somewhat disappointing in its brevity 
and lack of careful distinctions. A studz of the work of American scholars 
in this fizld might have eliminated, fcr mstance, such mistakes as the oft- 
reiterated assumption that the Peace o? Westphalia was based upon the 
theory of the complete equality of states. Professor Edwin DeWitt Dickin- 
son, in his Equality of States in Interr.akonal Law (1920), has shown that 
neither tae Empire nor its member stazes were the equals of their neighbors 
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in the society of nations; Article VITI of the Treaty of Osnabrück, and the 
corresponding article in the Treaty of Münster, limited the international 
capacity of the Empire and its component parts. The error of asserting 
that the Peace of Westphalia established equality of states in a family of 
nations has been too often repeated to be readily corrected, and it is to be 
regretted that the same illusion is found in the dissertation under review. 
In other respects the dissertation gives an admirable and well-balanced 
presentation of the contributions made by the Congress of Westphalia to the 
development of international law. 
KENNETH COLEGROVE 


The Indian States, Their Status, Rights and Obligations. By Sirdar D. K. 
Sen, London: Sweet & Maxwell, 1930. pp. xii, 234. 10s. 


This small volume contains: eight. chapters dealing with the status of 
Indian States, in each of which the author, with considerable logic, if some- 
what vehemently, at times, portrays the position and legal rights of the ` 
various classes of States within the confines of the Indian Peninsula. The 
author discusses frankly what jurisdictional powers were left to the particu- 
lar States under their treaties with the East India Company; elaborating this 
with appendices giving the rights and positions of certain more prominent - 
States (Bihar and Orissa, the Simla Hill States, pp. 185-193), to which he 
adds some penetrating remarks upon the relation of the Imperial Crown to 
these States. l 

Students of the history of Oriental States are acquainted with the peculiar 
legal position of the States, divided generally into three classes. The Pro- 
tected; Protected and Guaranteed; Vassal States. The protected and guar- 
anteed States are not quite the same as the mediatized and guaranteed 
States of Europe. The protected are those which have obtained promises of 
protection, military and diplomatic, from Britain, The second group 
Britain is obliged by agreements to protect. 

The position here disclosed raises the question of sovereignty. The native 
Indian opinion set out in the volume frequently seems unable to grasp the 
internstional law view of complete sovereignty. So also does the Indian 
Government, as on page 143 the author asserts that in 1925 the Government 
of India informed the League of Nations, after signing the Dangerous Drug 
Convention, that they could not enforce it on the Indian States, as it would 
violate treaties with those States; hence the consent of the Indian States 
appears requisite to make such agreements binding on them. There is no 
index, and a good map of the territorial limits of the many classes of States 
within India would have much improved the utility of this otherwise argu- 
mentative and documented volume, which should direct public attention to 
the element of vagueness surrounding the exact character, rights, end obliga- 
tions of Indian States to the British Crown and other States. 

l Boyrp CARPENTER 
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Social Fsychology of International Condcect. By George Malcolm’ Stratton. 
New York: D. Appleton & Co., 1929. pp. x, 387. Index. $3.00. 


This is a fresh and interesting contribution to the cause of peace from the 
pen of an eminent psychologist. The book is divided into three paris, 
(1) Preparation for Internaticnal Behavior; (2) Conduct of Nations To- 
ward One Another; and (3) The Advamcement of International Conduct. 
Part I is the most useful portion. The cuthor there adverts to the essential 
likeness in the minds of different races snd to the absence of evidence that 
racial prejudice is innate. Such prejudice he declares to be “a passing out- 
come of a need of defense, an attitude o? emotional guardedness of race to- 
ward race, because races are still dangercus to one another.” He believes it 
to be “a response not inborn, but contirued by tradition and by the fresh 
impressions from harm received” (pp. 58-56). He declares that the main 
problem to be solved in the world at lazge is, therefore, not that of racial 
antipathy but of national antipathy. “he author defines a nation as “a 
greet kody of men politically organized, Dolitically functioning, possessed of 
indepencent government”’ (p. 69). This definition of an entity, which the 
author ssemingly regards as the equivalent of a State, will of course, be 
challenged as inadequate by the internationallawyer. The statement ‘ were 
America to annex the Philippines, these Islands and the United States might 
come under one government, but they would with extreme difficulty become 
one nazion”’ (p. 77 also p. 137), reveals confusion of thought or ineptness of 
expressian. 

Some of the author’s conclusions of fect are worth noting, because they 
are not always appreciated. He declares on page 120 that “most of the 
countries that longest have been free fromrebellion or revolution have longest 
been free also from foreign war with civil:zed peoples; while nearly all of the 
countries which have had no such foreign wars in the last hundred years are 
among tose that for nearly or quite a century have had no rebellion or revo- 
lution,” and in this connection he adverts to Holland, Norway, Sweden, 
and Switzerland. 

` The acthor affirms that the major desire o? States is for more power and 
for security through power, and that increase of population is earnestly de- 
sired as en element of power, although entailing heavy burdens for its preser- 
vation ard maintenance, as by acquisition of new territory. He would en- 
deavor tc weaken the desire for excessive population by encouraging common 
reliance cn common means of security rather than on the individual right of 
the individual State (pp. 151-152). In an illuminating chapter (XIV) on 
Attitudes Connected with Commerce, the author concludes that ‘‘the 
plain facts thus plow through the root cf the belief widely accepted, that 
commercial rivalry is the inexorable breeder of international enmity” 
(p. 167). The author is hardly at his kest when discussing international 
law (pp. 192-193 and 334). On page 184 Sackville-West is described as a 
“British Ambassador.” 
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Dr. Stratton is of opinion that warfare among civilized nations “is no 
mere persistence of something inborn, but is a product and instrument of 
governmental art” (p. 266). In Chapter XXIII he marshals the array of 
war’s psychological causes, and in Chapter XXIV he stresses the value of the 
existing society of nations as an instrument of peace. In the course of his 
discussion in Part III of the Advancement of International Conduct, the 
author deals with what he terms the constructive attitude toward the war 
problem, and emphasizes the importance of the political aim “‘to give to each 
nation a defense stronger than can be had by the nation warring single- 
handed, and stronger than by any usual war power alliance” (p. 339). The 
potentialities and reasonable uses of communal defense are thus deemed to be 
of utmost concern. | 

Any fair-minded reader must profit from Dr. Stratton’s book. . For the 
tired statesman seeking a tonic rather than a soporific, a perusal of the first 
fourteen chapters, pages 1-168, is specially recommended. 

CHARLES CHENEY HYDE 


Nationality within the British Commonwealth of Nations. By E. F. W. 
Gey van Pittius. London: P. S. King & Son, 1980. pp. xvi, 238. Index. 
10s. ae 


This study embodies a thesis presented to the University of London. 
It purports “to analyse critically British nationality in all its phases,” 
being based chiefly on the British Nationality and Status of Aliens Act of 
1914, unfortunately called the Imperial Nationality Act, and the legislation 
of British Dominions following that Act. Part I deals with Natural Born 
British Subjects; Part II with Acquisition and Loss of British Nationality 
Subsequent to Birth; and Part III with various topics, of which Dominion 
Nationality is the most interesting. The author did not take account of 
the work of the First Conference for the Codification of International Law 
of 1930, and the publication of the volume might have been delayed to enable 
him to do so. | 

The analysis of British legislation is excellent, and the book fills an 
obvious need. The treatment of such controversial subjects as nationality 
of married women, dual nationality, and nationality of inhabitants of 
mandated territories, however, leaves something to be desired. Nor does 
the author seem to have dealt sufficiently with special problems of Dominion 
nationality, such as those dealt with by Walter Pollak, “The Eligibility of 
British Subjects as Judges of the Permanent Court of International Justice,” 
this Journan, Vol. 20, p. 714. The “common status” with which the re- 
cent Imperial Conference of 1930 dealt, has implications and consequences 
which deserve further study. At times the style is a bit unrestrained, for 
the author finds certain things “appalling” (p. 182) which seem rather to call 
for constructive suggestions. More attention might have been given to the 
laws of other countries, recently made available in a collection which is not 
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cited. Itis carefully pointed out that “this is not a treatise on international 
law,” kat some phases of nationality carry one inevitably into that field, and 
perhaps a recognition of this would have increased the usefulness of the 
book. l 
Mantry O. Hupson 


The Inizrnational Aspect of the Missionary Movement in China. By Chao- 
Kwarg Wu. Baltimore: The Johns Hopkins Press, 1930. pp. xili, 285. 
Index. $1.75. | 
The book consists of four caapters and a conclusion. The chapters are 

devoted respectively to The Legal Rights of Missionaries, Control and Pro- 

tection of Missionaries, International Complications, and The Status of 

Missionaries and Their Political Influence. The author states his purpose to 

be to review the missionary movement in China as an important “interna- 

tional political issue,” but he seems not to have made a thorough examina- 
tion of she many problems involved in the propagation of Christianity in 

‘China by foreigners. 

Dr. Wu’s book shows a lack of sufficient use of Chinese documents, com- 
mentaries and sources, is not carefully documented, and presents at the close 
no definite conclusions based upon an exhaustive treatment of original sub- 
ject-matter. The study overlooks certain important documents, such as the 
1894 Gerard Agreement which legalized the irregular clause in the French 
treaty o- 1860. Many of the assertions and quotations should be supported 
by facts or references. The author tries to maintain that the most-favored- 
nation ciause has never been used by one country to secure the application 
of privilsges granted in other treaties to missionaries of other countries (pp. 
` 16, 31, 34), and a strange construction is placed upon the clause in the Ameri- 
can treasy of 1903 when he affirms that the right to reside in the interior was 
not conferred. It is, in fact, difficult to see how such an interpretation can 
be gained from the words: “‘ Missionary societies of the United States shall 
be perm:tted to rent and lease in perpetuity, as the property of such societies, 
buildings, or lands in all parts of the Empire for missionary purposes and, 
after the title deeds have been found in order and duly stamped by the local . 
authorities, to erect such suitable buildings as may be required for carrying 
on their good work.” Nc mertion is made of the important question as to 
whether there may be a ditfererce between ths right to “lease in perpetuity” 
and the right to “purchase.” 

Perhass the most marked omission in the study is its failure to deal 
adequately with present-day developments. In view of the wealth of mate- 
rial available, it seems unfortunate that Mr. Wu did not examine the situa- 
tions wkich have developed since the war or since the Nationalists gained 


control. 
NORMAN J. PADELFORD 
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Lehrbuch des Vélkerrechts. By D. Anzilotti. Band I: Einftthrung— 
Aligerneine Lehren. Berlin and Leipzig; Walter de Gruyter & Co., for 
the Institut für Auslindisches Öffentliches Recht und Völkerrecht, 1929. 
pp. xii, 429. Rm. 19. 

The French translation of Part I of Dr. Anzilotti’s well known work on 
international law was published in 1929, and was reviewed here.! The 
present German translation was completed and published during the present 
year. When translations of the second volume are to be anticipated is not 
indicated 

The German translation differs little from the French. A detailed table 
of contents replaces the rather general table which had been taken over from 
the Italian. A rather detailed index has been added. And, in an appendix, 
Dr. Anzilotti discusses the position of the Holy See and the Vatican City 
under the new Lateran treaties. As he puts the matter in conclusion, he 
finds that the new legal position of the Papacy confirms the correctness of 
his views concerning the international position of the Holy See in the period 
prior to the Lateran compacts. The sovereignty and territorial status 
accorded to the Papacy, or recognized as residing in the Papacy, from 1929 
onwards, implies, according to the author, the absence of such qualities 
prior to that time. And this without prejudice to the international legal 
personality of the Papacy and its capacity, on one basis or another, to engage 
in diploraatic intercourse, either before or after 1929. 

It may be added that the translation seems very ably and even skillfully 
done; the German is even less complicated and ponderous, as a translation 
of the Italian, than it might be in an original composition. 

Pirman B. POTTER 


La Mer Territoriale. By Antonio Sánchez de Bustamante y Sirvén. Trans- 
lated trom the Spanish by Paul Goulé. Paris: Recueil Sirey, 1930. pp. 
304. Index. Fr. 50. 


The project of a convention in 55 articles suitable for reference by those, 
especially, who are interested in the Codification Conference at the Hague, 
is the culminating point of this book. Leading to it there is a summation . 
of legislative and treaty provisions and of the jurisprudence of the subject 
as developed in treatises. Codification is then reviewed, that by individuals, 
that by the Institut de Droit International, the International Law Associa- 
tion, the International Law Association of Japan and the Harvard Law 
School Research, that by the Pan-American Union, and, so far as then 
developed, that by the League of Nations. The problem and solutions of 
it are presented in ten chapters, each closing with its own element oz articles 
of a codification proposed by the author: conception and juridical nature, 
rights of the riparian state, the landward limit, bays, straits and islands, 


2 This Jocrna, Vol. 24, No. 1 (January, 1930), p. 189. 
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extent or.zone, passage, jurisdiction of for~gn ships, matters excluded from 
the auzhor’s project, the general clauses =nd acceptance of the term mer 
territor:ale. ‘There are fourteen pages Œ bibliography, all but entirely 
limited to treatises and articles. No jadicial opinions and almost no 
diplomatic negotiations contribute to thi: presentation. Its excellence is ` 
rather Zrom the point de vue scientifique. Car distinguished author’s La Mer 
Territoriale will be much appreciated iz. the United States and England, as 
well as in the civil law countries. . 
Frank E. HINCKLEY 


The Froblem of the Twentieth Century By David Davies. London: 
Ernest Benn, Ltd., 1930. pp. xvii, 795 Index. 21s. 


In this book, President Davies, of the University College of Wales, has 
shown the risk to civilization of indiffereace to the development of inter- 
nationel security. While recognizing tae ~alue of international arbitral and — 
judicia. processes, he sees the struggla fer state supremacy as a present 
possibitity and maintains that the pro>dlex of the twentieth century is the 
internetional problem of devising a sinc zon which will be an acceptable 
workable substitute for war. As Dr. D:vies finds the right use of force 
within the state in the exercise of the poli:2 function, so he would limit the 
internetional use of force to a similar poive function. The international 
police force should, according to his prxposed organization, (1) . possess 
supericrity of force, (2) not impair the eiciency of national police, (8) be 
maintained collectively, (4) have a unity 2 control, and (5) be comprehen- 
sive as to coercive agencies. Much attencion is-given to the practicability 
: and advantages of the scheme, as well as t the relations of the major states 
to the working of the plan. While Dr. Davies admits that his proposed 
internetional police will not absolutely amure peace in the world, he does 
anticipate the development of a degree of aternational security comparable 
to thas provided in a state by its naticaal police and concurrenily the 
gradual eradication of the war psycholog- which has long influenced na- 
tions. Several appendices contain surplenentary material, even including 
President Roosevelt’s plan for an interraticnal police force, and a good index 
follow the more than 700 pages of text , 

G. G. W. 


Dollcr: for Bullets. By Harold Normar Denny. New York: The Dial 
Pres, 19380. pp. xiv, 411. Index. $40. 


Mr. Denny has given, in this book, ax understanding and fairly well- 
seascu3d picture of the events which ha, = correspondent of the New York 
Times, witnessed in Nicaragua in 1927 and 1928. He has quoted the im- 
portant documents extensively, and pr3sexted this period in a way that will 
be most acceptable to the records of the zeriod. The book, however, is a 
cross ketween a journalistic effort and an aterpretation which fails because 


br ` 
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the author seems to lack both a deep knowledge of events in Nicaragua 
before 1927 and a knowledge of other Latin American, even Central Ameri- 
can, countries. As continues too frequently in books on Latin America, 
the accents used on the proper names (and those omitted) present an aston- 
ishing conception of Spanish; the map of Nicaragua included in the volume 
curiously omits, the important town of León, one of the two cities whose 
rivalries have made most of Nicaragua’s history. Mr. Denny allows himself — 
to take free and frequent blows at the United States policy in Nicaragua, 
refers caustically to “the spokesman” of the White House, belittles, in the 
most approved journalistic form, the Mexican phase of the Sacasa revolu- 
tion, and in his closing chapter refers to the United States policy.as “‘hypo- 
critical,” an attitude which, unsupported with argument or instance, 
decidedly weakens the historical value of the book. The book remains, 
however, important for the student of present-day conditions and trends 
n Nicaragua, in spite of the fact that it cannot be accepted as a safe back- 
und work for those unacquainted with other studies; Cuniberland and 
have not been displaced. : 












WALLACE THOMPSON 


ito Internazionale. ‘Parte Prima: Diritto Internazionale Publico. By 
iulio Diena. Milan, Genoa, Rome and Naples: Società Anonima 
itrice Dante Alighieri, 1930. pp. viii, 756. L. 40. 


‘his is the third edition of Professor Diena’s Treatise on Publie Inter- 
tional Law, originally published in 1908 and reviewed in this JOURNAL 
April, 1910. The present edition is materially enlarged, the notes and 
references in particular being greatly augmented. The modifications and 
additions are for the most part those rendered necessary by the events of the 
World War and the years following it. Thus in-Chapter I, ‘Subjects of | 
International Law,” we find a section dealing with the League of Nations,’ . 
‘and another nelating to the changed position of the Vatican under the agree- 
ment of 1929. In the succeeding chapter “Objects of International Law,” 
a new section is devoted to “International Mandates.” We may infer that 
in the author’s opinion the success of this device depends on its future 
development, rather than its achievement. ‘The section on citizenship has 
been considerably augmented, with reference particularly to the problems 
arising out of the treaties ending the war and the transfer of allegiance of, 
populations. Chapter V includes under new topics the subjects of pacific 
measures for settlement of controversies under the Covenant of the League 
of Nations, the Permanent Court of International Justice, and an extended 
discussion of the rights of private property in naval warfare under later | 
practice. As a concise treatment of the subject, Professor Diena’s work 
deserves the highest praise. ` It is regrettable that recent years have rather 
added to his unsolved problems than diminished their number -by supplying 


answers, 
JAMES BARCLAY 
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Das. Gffentlich-rechtliche Schiedsgericht in Oberitalien im XII und XIII 
Jahrhundert. - By Dr. Siegfried Frey. —uzern: Eugen Haag, 1929. pp. 
xviii, 178. 

This is a scholarly study of source matarie ls of the 12th and 13th CS 
It undertakes.to portray the practice ard development of the institution of 
arbitration among the city-states and con munities of Upper Italy during 
that democratic period. The author has worked through the archives of 
Milan, Modena, Bologna, and other cities cf Italy, as well as in the libraries 
of Italy and Switzerland, to disclose and systematically organize historical 
materials which in part have escaped tbe sholar and, at all events, are for 
the most part unknown to the student of interaational law. The author 
divides his work into five main chapters: (1) the procedural institutions in - 
the Middle Ages in particular relation to ntmicipal and other public corpora- 
tions; (2) conditions for the developmert +f arbitration in northern Italy; 
(8) the church and arbitration, and the influence of one upon the other; (4 
the compromis and its formulation; (5) tLe arbitral procedure. Mo 
arbitration has its forerunners in ancient Greece and in Middle Age Ita’ 
and much of the modern development finds its prototype in the instituti 
the author discusses. Dr. Frey has given u. a monograph of unquestion 
importance. It is gratifying to note tha; hs has been drawn into collab 
tion by John Bassett Moore in the prepatatbn of that part of Judge Mor 
monumental work on International Adjcdiciions which is to deal with 
Middle Age development. 











*} ` j , 
E.M. B. 


Talleyrand (754-838). By G. Lacour-3avet. Paris: Payot, 1930. pp. - 
495. Index. F. 40. i 
The second volume of M. Lacour-Gayef's life of Talleyrand covers the 

fourteen years of the great diplomat’s essc ciation with Napoleon, “seven 

and a half years of favor, a little less thar seven years of disaceord.” It 
may be added that both periods served she devious purposes of the Prince - 
of Benevento, who had cultivated to a high degree the gentle art of making 
enemies at the right moment. From th2 viewpoint of the American 
student, of diplomatic history, this compila ion of references to Talleyrand 
in the memoirs of his contemporaries migat >e of greater interest had a little > 
more of the critical spirit for which FrezŁch scholarship is noted been 
exercised in quoting from these sources. ‘The unsupported statement that 
the Treaty of Mortefontaine negotiated by Livingston “brought more than 

‘two million to the pocket of Talleyrand” 5 difficult to believe, especially | 

after the precedent established at the time cf the “X.Y.Z.” correspondence. 

There is certainly no trace of any such tribu e in the archives of the Depart- 


ment of State. 
W. P. C. 
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The Little Entente. By Romert Machray. New York: Richard R. Smith, 
1930. pp. 394. Index. $4.00. 


With an alphabetical annotated bibliography, the texts of the 1922 trea- 
ties, and an index rather mre than less useful, and with well-arranged sub- 
ject-matter, this book attrasts commendation at the start. There are also 
supplied a small map of Certral Europe (with Poland almost the same color 
as the Little Entonte), and vortra-ts of the ten statesmen most important in 
the Little Entente’s develcy ment. 

The story itself of the aczcvities of the Little Entente from its formation to 
June 1, 1929, is based prinzerily upon M. Mousset’s La Petite Entente (Paris, 
1923), but Mr. Machray k:s used the standard material: Masaryk, Seton- 
Watson, Steed, Temperley snd BaneS, as well as various books and exposés 
on the other side, such as those published by the Hungarian Ministry of 
Foreign Affairs. He mak=s clear the limited field of the Little Entente’s 
objectives, the relations of Poland to the Little Entente, the actual influence 
of the Little Entente in br=ging Central Europe back to stability, its spon- 
taneous and inevitable dev2lopment, its actual attitude toward Anschluss, 
Magyar irredentism and lecitimism, etc. 

The first three chapters iadicat2 the real historicity of the Little Entente, 
including a rapid treatmert of the clash of nationalities, the downfall of the 
Austro-Hungarian state anc the emergence of the New Europe. Three more 
chapters reveal its special ch jects, and‘an equal number describe the influence 
of this ‘“‘dreibund”’ in safssuarding the interests of Central Europe in the 
consolidetion of the New urop2 by friendly treaties and by coöperation 
between its members and cther siates. 

Lack of space forbids calling attention to a few typographical errors or to a 
few statements that migh> arouse a suggestion of qualification. 
ARTHUR I. ANDREWS 


La Condition Juridique d-t Perscnnel Aérien. By Dr. Maurice Maschino. 
Paris: Per Orbem, 1930. pp. viii, 211. F. 40. 


The legal status of a nev professional class is often precarious and lacks 
the protection accorded to older and more familiar occupations. The book 
attempts to define the sta-us of the operating personnel of aircraft and to 
outline a legislative progre:n adequate to protect the workers in a hazardous 
art, the development of wLich is considered necessary to the welfare of the 
state. The book contain: charters dealing with tests for licenses in the 
various classes, with labo” legislation covering such matters as the contract 
and the conditions of sery.ce, w.th the status and the powers of the com- 
mander or pilot, with vontary and compulsory insurance, and pensions. 
For the most part, the p>~blems are those of domestic legislation, but the 
final chapter treats of the zonfliet of laws upon such subjects as the extra- 
territorial recognition of the status and powers of the personnel, and the 
proper law applicable to zompensation in the event of accidents abroad. 
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The took ends with.an earnest plea for international regulation. It is. not: 
the least contribution which aviation mazes to law and to the human race, 
says the author, that it widens the field -f customary thinking and obliges 
- us to-hope for a community more vas3. 

| AK: K. 


„Internationales Lufirecht. By Dr. Kurt Volkmann. Berlin: Ferd. 
Dümmlers Verlag, 1930. pp. 218. Index. M. 9.50. 


The author believes that the problems >f international. air law should not 
be determined by analogies to other mears of transportation, but should be’ 
dealt with separately both as to peace amd war. In his opinion, the art of 
aérial navigation has now demonstrated shat such analogies are apt to be 
misleading if not directly false. The bcok is divided .into-the two parts 
Peace and War respectively, but the author maintains that the problems 
of both periods are closely related. Thus the draft of the commission of 
jurists which met at the Hague for she rezulation of aircraft in time of war 
must >e considered in connection wizh “he International Air Navigation 
Convention of 1919. The work is less a 1:andbook of existing air law than 
it is an indicator of the direction which -egislation and treaty may reasonably | 
be expected to take in view of the latest scientific experience in the art of 
flying. . The author presents a strongly re-soned argument against the right 
of neurals to supply belligerents with air raft in time of war. 

l A. K. K. 


The Swiss Federal Code of Obligations. Dr. Georg Wettstein, Zurich A 
Jaccues Zollman, 1928. pp. 400. 


This volume contains a translation in Erglish, Spanish, and French of the 
Swiss Code of Obligations, which, with minor changes indicated in the text, 
has been adopted in Turkey. ‘The three languages appear one after the 
other under each article. The Swiss Cod.. of Obligations, which deals ina . 
general way with contracts and torts snd many special legal relations, was 
both tie first and the last of the Swiss feceral efforts in codification. Pro- 
mulgated first in 1881, it was considerakly eltered by Professor Eugen Huber, 
after the completion of the Civil Code (in force 1912), to bring it into har- 
mony with that code. It is distinguish2d in the fact that it departs from the 
French, Spanish, Italian, and German models, which provide a separate code 
for commercial transactions; the Swiss Ccle combines both civil and com- ` 
mercial law. It finds its origin, however in the Bluntschli civil code for 
Zurich (1853),'in the general commerc.al .:ode of 1861, and in the Dresden 
draft cf the law of obligations of 1866. Dx Wettstein presents no history or 
critique of the code, for which we mus; loak to the works of Von Tuhr and 
other commentators, including Eugster's hStorical monograph.’ The editor, . 
with k's collaborators, presents a simple translation of two parts of the Code 
of Obligations (to Art.51). A third part (Arts. 552-880) is now in process _ 
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of revision in Switzerland. The translation is often very free, so that it is 
not always accurate; but the fact that the three languages appear in juxta- 
position will prevent serious e erepemne: i 
E. M. B. 
BOOKS RECEIVED * : 


Académie de Droit International. Recueil des C ours, 1929. (Vols. I, II, 
II. Tomes 26, 27, 28 de la Collection) Paris: Librairie Hachette, 1930. 

© Vol. I, pp. iv, 693, Index: Vol. If, pp. iv, 627, Index; Vol. IIT, pp. iv, 625, 
Index. 


< Bassi, Dott. Ugo. Italiae Cina. (Cenni storici sui rapporti diplomatici e 
commerciali.) Collana di Monografie giuridiche e storiche N. 4. Mod- 
ena: E. Bassi & Nipoti, 1929. pp. 105. Lire8. 


‘Bibliographical list of oficial and unofficial publications concerning the Perma- 
nent Court of International Justice. Supplement, 1930. Containing num- 
bers 2662-3135, with combined index to the preceding lists. Prepared for 
the Sixth Annual Report of the Court by J. Douma, Assistant Librarian of ' 
the Peace Palace. Reprinted from the Court’s Sixth Annual Report and 
distributed with the permission of the Registrar of the Court by the 
Carnegie Library of the Palace of Peace. The Hague: Library of the 
Peace Palace, 1930. pp. 102. Index. 


Chemical Warfare. An abridged report of papers read at an International 
. Conference at Frankfurt-am-Main, 1929, called by the Women’s Inter- ` 
national League for Peace and Freedom. London: Williams & Norgate, 
1930. pp. 89. 2s. 


Comité international de la Croix-Rouge. La Protection des Populations 
Civiles contre les Bombardements. Consultations Juridiques de A. Ham- 
merskjéld, Sir George Macdonogh, M. W. Royse, Vittorio Scialoja, 
Marcel Sibert, Walter Simons, Jonkheer van Eysinga, A. Ziblin. Ge- 
neva: Comité international de la Croix-Rouge, 1930. pp. 253. Fr. 10. 


~ La Convention de Genéve pour l'amélioration du sort des blessés et 
des malades dans les armées en campagne du 27 juillet, 1929. Commentaire 
par Paul Des Gouties. Préface de M. Max Huber. Geneva: Comité 
international de la Croix-Rouge, 1930. pp. xl, 267. Index. 


. Estelrich, J. La Questié de les Minories Nacionals. I. Les Vies del Dret. 
(Biblioteca d’ Estudis Economies, Socials i Polities. Vol. JI.) Barcelona: 
Llibreria Catalonia, 1929. pp. 376. 6 Ptes. 


Fairman, Charles. The Law of Martial Rule. . Chicago: Callaghan &-Co., 
` 1930. pp. viti, 263. Index. ~*~ 


Foreign Relations of the United States.’ Washington, D. C.: Government 
Printing Office, 1929, 1930. 1916 Supplement—The World War, pp. ` 
eelxxxii, 1000, Index, $2.00; 1918 (Publication ane: 81), PP. a 877, 
, Index, $1.75. 


Gantenbein, James W. The Doctrine of Canio Voyage mie as 

applied to Contraband and Blockade. Submitted in partial fulfilment of the 

requirements for the degree of Doctor of Philosophy in the Faculty of 

: Political Science, Columbia University. Portland: Keystone Press, 1929. 
Pp. vii, 207. $38.50. 


* Mention here does not preclude a ee review. , 





196 THE AMERICAN JOURNAL OF NTERNATIONAL LAW 


Hatschek, Dr. Julius. An Outline of Intenational Law. Translated by C. 
A. W. Manning. London: G. Bell anc Sons, Ltd., 1930. pp. viii, 364. 
Index. 16s. z 4 

Headlam-Morley, Sir James. Studies in Diplomatic History. New- York: 
Alfred H. King, 1980. pp. viii, 312. index. $8.50. 


Hedemann, Dr. Justus Wilhelm. Die F.rischritte des Zivilrechts im XIX. 
Jahrhundert. Kin Uberblick über die Entfaltung des Privatrechts in 
Deutschland, Osterreich, Frankreich tnd der Schweiz. Zweiter Teil: 
Die Entwicklung des Bodenrechts von der französischen Revolution bis 
zur Gegenwart. 1. Hilfte: Das materielle Bodenrecht. Berlin: Carl 
Heymanns Verlag, 1930. pp. xxxii, 427. Index. 30M. 


Howland, Charles P. Survey of Americas. Foreign Relations, 1980. (Pub~— 
lications of the Council on Foreign ReAtions.) New Haven: Yale Uni- 
versity Press, 1930; London: Humphrey Milford, Oxford University Press, 
1930. pp. xvii, 541. Index. $5.00. 


Junckerstorff, Dr. Kurt. Die Vélkerbuncsgarantie des Minderheitenrechis. 
The Hague: Martinus Nijhoff, 1980. po. xii, 77. 2 Gld. 


Kelemen, Dr. Sándor. A Magyar Kectsltérvény Javaslata a Külfoldi 
Törvényhozás Tiirkében. A Pécsi M. Eir. Erzsébet Tudományegyetem 
Nemzetközi Jogi Intézetenek Kiadvá nrei. 15. Pées: Pécsi Irodalmi és 
Kényvnyomdai Részvénytársaság, 1980 pp. 57. 

Le Fur, Louis. Le Saint-Siège ei le Droit des Gens. Paris: Recueil Sirey, 
1980. pp. vii, 294. : 

League of Nations. Ten Years of World Co-operation. Foreword by Sir 
Eric Drummond. Geneva: Sezretariat of the League of Nations, 1930; 
Boston: World Peace Foundation, American distributor. pp. xi, 467. _ 
Index. $8.50. 


Légrády Brothers. Justice for Hungary—The Cruel Errors of the Trianon. 
Published on the oceasion of the fiftieth anniversary of the political daily 
paper Pesti Hirlap by the editors. Budapest: Pesti Hirlap, 1930. pp. 164. 

Leske-Loewenfeld. Rechtsverfolgung im in zrnationalen Verkehr. Band VI, 
Funfter Teil. Die Beschlagnahme, Liquidation und Freigabe deutschen 
Vermögens im Auslande unter Benutzung 2milichen Materials. Dargestellt 
von Banfer, Bukofzer, Fuchs, Grossmanm Kretschmann, Kriiger, Lazarus, 
Schalfejew, Sperling, Weil und Wersche. Bearbeitet von Ludwig Banfer. 
Berlin: Carl Heymanns, 1930. pp. xvi, 201. Index. 20M. 

Matsunami, Dr. N. The Constitution of suapan. Tokyo: Maruzen & Co., 
1930. pp. vi, 358. 20s. 

Národnostná Obzor. Prague: Czechoslovak Institute of Research in Minority 
Problems, 1930. , Í 
No. 1. Cerven, 1930. Rocnik I. Sesit 1. pp. 1-80. 

No. 2. Rijen, 1930. Rocnik I. Sesit 2. pp. 81-160. . 


Pasvolsky, Leo. Bulgaria’s Economie Pos tion. With special reference to 
the reparation problem and the work of the League of Nations. Wash- ' 
ington, D. C.: Brookings Institution, 1930. pp. xiii, 409. Index. $3.00. 

Pohl, Heinrich, and Arthur Wegner. Fdle und Fragen des Vélkerrechts. 

` Praktika des bürgerlichen und éffentlicher Rechts. Band V. (Edited by 
Profs. G. Anschütz, A. Graf zu Dohna, K. Geiler, W. Groh, K. Hein- 
sheimer, H. Pohl, A. Wegner.) Berlin: Otto Liebmann, 1930. pp. 90. 
2.50 M. 
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Répertoire de Droit International. By A. de Lapradelle and J.-P. Niboyet. 
Paris: Recueil Sirey, 1930. 

Vol. VII. Droit international privé comparé. (Rep. de Colombie—V ati- 
CON, Ethiopie (Btrangers en). pp. viii, 585. 

Vol. VIII. Étranger (Théorie générale de la condition del’)—Justice inter- 
nationale. pp. vii, 70 

Sands, William Franklin. Undiplomatic Memories. The Far East, 1896- 
1 904. New York: Whittlesey House, McGraw-Hill Book Co., 1930. pp. 
viii, 238. $38.00. 

Strupp, Karl. Das Recht des internationalen Richters, nach Buliigkeit zu - 
enischeiden. (Frankfurter Abhandlungen zum modernen Völkerrecht. 
Heft 20.) Leipzig: Robert Noske, 1930. pp. viii, 175. RM. 9. 

Der Versailler Friedensvertrag. Berlin: Spaeth & Linde, 1930. 
pp. 54. RM. 2.50. 

Thilo, Ulrich. Probleme der staats- und vélkerrechtlichen Stellung Bayerns. 
(Aus dem Institut für internationales Recht an der Universität Kiel. 
Erste Reihe: Vorträge und Einzelschriften, Heft 14.) Berlin: Georg 
Stilke, 1980. pp. 79. RM. 4.50. 

Toynbes, Arnold J. Survey of International Affairs, 1929. Assisted by V. 
M. Boulter. Issued under the auspices of the Royal Institute of Interna- 
tional Affairs. New York: Oxford University Press, 1930; London: 
Humphrey Milford, Oxford University Press, 1930. pp. xii, 545. Index 
and maps. $7.00. 

Undén, Osten. L’Affaire Martini. Une Sentence Arbitrale Internationale. 
Uppsala Universitets Arsskrift, 1930. Program 5. Uppsala: A.-B. 
Lundequistska, 1930. pp. 63. 2 kr. - 

Van Houten, Hans Rudolf. Egypte’s Internationaal Statuut Sedert Het 
Begin van de Negentiende Heuw. Academisch proefschrift ter verkrijging 
van den graad van doctor in de Rechtsgeleerdheid aan de Rijksuniversiteit 
te Leiden, op gezag van den rector magnificus Dr. J. Ph. Vogel, Hoog- 
leeraar in de faculteit der letteren en Wijsbegeerte, voor de faculteit der 
Rechtsgeleerdheid te Verdedigen op Vrijdag 19 December 19380, des 
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No. 1. 

La Codification du Droit International et Interprovincial Privé en ne l 
by Ccuat M. Rostworowski (pp. 1-61), preænts a careful analysis of the two 
laws of August 2, 1926, dealing respective-.y with international and inter- 
provincial private law. The analysis is preceded by a survey of the three 
phases in the development of the conflict of laws, that of jurisprudence 
(theory and judicial decisions), that of legi:lation and that of international 
conventions. Particularly interesting and valuable is the explanation given 
by the zuthor of the problems resulting from: the partition of Poland and the | 
necessity under which the new republic was of creating a single civil code and 
at the same time providing for the conflict o? laws which had arisen from the 
intercourse of Poles across the political frontiers that divided them and from 
the new orientation which created a common national center of commerce: 

(to be continued), Le droit international nnweau: Vavénement du Pacigérat 
„positif, by Baron Descamps (pp. 62-89), supplements a study of the Pact of 
Paris ard of the multilateral General Act of 1928 (Revue, 1929, p. 159 ff.) by - 
an examination of two bilateral treaties of conciliation and arbitration, that 
betweer the United States and Belgium of March 20, 1929, and that between - 
Belgium and Greece of June 25, 1929. The absence from the Pact of Paris 


of provision for the methods or institutions by which its pledge to seek a . 


peacefu. solution might be made effective left it organically incomplete. 
Hence ib must be supplemented by agreements in accordance with which 
each cispute will be disposed of in the way which seems to the parties best 
` suited to it, whether by conciliation, arbitration or judicial settlement. 
The twc treaties in question are critically aualyzed by the author and com- 
parison is made between their terms and tae terms of the General Act of 
.1928. Of the two, the Belgian-Greek treaty is regerded as better both in its 
technical construction and in its practical secpe. L'affaire des zones franches 
de la Heute-Savoie et du pays de Gex, by W Burckhardt (pp. 90-122), is a 
survey, by one of the counsel for the Swiss Government, of the “order” 

handed down on August 19, 1929, ky the Permanent Court of International 
J ustice in the case between France and Switzerland concerning the free 
zones of Upper Savoy and Gex. - Unusually interesting aspects of the law of . 
international treaties were raised in the case and are discussed by the author. 
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Les conventions internationales du travail, by E. Mahaim (pp. 123-146), 
continues a study dealing with the drafting and adoption of the labor con- 
ventions (Revue, 1929, p. 699 ff.), and examines separately the eight articles 
“of procedure” adopted in 1919 and recently under discussion with respect 
to their revision. Important legal questions, the author thinks, are raised 
by the Labor Organization, and its development will modify not only insti- 
tutions but legal principles as well. Le régime des eaux territoriales devant ta 
codification, by A. Raestad (pp. 147-163), analyzes critically the conception 
of “sovereignty” as applied to the marginal sea in relation to the “bases of 
discussion”’ prepared for the Hague Conference of March, 1930, and points 
out the effect of a strict or a merely formal interpretation upon the right of 
innocent passage belonging to foreign vessels. La réglementaiion interna- 
tionale des questions de nationalité et la loi francaise du 10 aodt 1927, by.J. Van 
Houtte (pp. 164-189), examines article by article the new French law of 
nationality, pointing cut the good features of the law in respect to general 
international law but showing that, taken as a whole, the law fails to meet 
the present international situation. L'acte général d'arbitrage, by Gallus 
(pp. 190-246), is an exhaustive study of the multilateral General Act adopted 
by the Ninth Assembly of the League of Nations, discussing the sources of the 
texts adopted and the general puEpOR: of the system of ae settlement (to 
be continued). - 

Ibid., No. 2.° La généralisation P la protection P des droits 
iommi by A. Mandelstam (pp. 297-325), sets forth in this first installment 
the present “positive law” relating to the protection of minorities and in gen- 
eral of individuals or groups against their governments. The provisions of 
the peace treaties were regional in character rather than general, applying 
only to particular Powers and omitting, notably, Russia, Armenia, and 
Mexico. Because of this one-sided and limited protection, there has been a 
movement to make the protective provisions part of general international 
law by extending them to all states (to be continued). Unité d Etat et 
revendications minoritaires, by C. De Visscher (pp. 326-361), points out the 
great difficulties inherent in the minorities problem from the point of view 
both of the internal organization of the state and of the sovereignty of the 
state in relation to the control exercised by the League of Nations. In both 
cases an equilibrium must be sought, by which the particular minority may 
be able to develop its own special culture without destroying the unity of the 
state and, on the other hand, the state itself may exercise its functions of self- 
government and yet permit the League to maintain its necessary direct 
contact with the groups under its protection. La Compétence de lV organisa- 
tion du travail en matiére agricole, by C. A. Reuterskjold (pp. 361-375), 
comments upon the effects of the advisory opinion of the Permanent Court - 
of International Justice that the jurisdiction of the International Labor Or- 
ganization extends to agricultural laborers, and shows the bearing of the dis- 
_ tinction between “natural” and industrialized agriculture. La Codification 
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du Droit international et interprovincial orivé en Pologne, by Count .M. 
Rostworowski (pp. 376-411), continues from. the preceding number of the 
Revue and gives detailed consideration to the law of marriage and divorce 
(to be continued). L'acte général de Parvitrage, by Gallus (pp. 412-472), 
continues the detailed analysis begun in tLe preceding number of the Revue. 
Les litiges entre Etats et particuliers devent la Cour internationale de la Haye. 
Les arrêts 14 et 15, by C. G. Tenekidés ‘pr. 473-493), points out that, while 
the jurisdiction of the court is limited tc di putes between states, yet the two 
opinions indicate the extension of the jurissiction of the court into affairs of 
private law and suggest the possible creation of a special international tri- 
bunal to deal with disputes between incividual citizens and states. ‘Le 
problème de la souveraineté des Etats & le Droit international, by H. Van 
Zanten (pp. 494-527), calls attention 10 he presence in international law 
of a number of terms the defirition of wh ch has not been generally agreed 
upon. and surveys the conceptions of ‘‘scvereignty” held by a number of 
modern writers, concluding with a definitioa of the author’s showing the sub- 
ordination of sovereignty to internatioral aw. 
Ibid., No. 3. Quelques observations zur la Conférence de codification, by 
H.-A. Rolin (pp. 581-599), offers for cone deration the fruit of discussions. 
among the delegates at The Hague seekin s to explain the partial failure of 
the conference, and concludes in a tentatize way that codification “in the 
declaratory form” is neither desirable nor attainable, that multipartite 
(collective) codification conventions must be adjusted to existing conditions 
and to bilateral treaties relative to the sam -+ object, dnd that better prepara- 
` tion must be made if future corferences are to be more successful. La Cour 
permanente de Justice internationale en 1392S by P. de Vineuil (pp. 600-642), 
deals in this first installment with ‘Constitutional questions,” including the 
revision of the Statute, and the elections to fill vacant seats (to be con- 
tinued). Une théorie au sujet du comme-wcenent de la responsabilité de l Etat, 
by C. Eagleton (pp. 643-659), defends she frequently expressed opinion of 
the author that, conceding the discussion zo be de lege ferenda, the correct 
theory is that the responsibility of the stat: to an alien because of an injury 
received begins, or is engaged, at the moment the alien is illegally hurt, 
whether the injury be caused by an indivielual or by an agent of the state. 
Quelques Observations sur la mesure de la r=paration due en certains cas par 
VEtat responsable, by C. L. Bouvé (pp. 650-686), raises the question, in 
connection with Point VII of the list of pin -s distributed by the Preparatory 
Commission of the Codifieatior. Confererce whether, in spite of the position 
taken by certain modern jurists, the old thzory of Grotius was not the cor- 
rect one and the state is responsible for the tortious act of its citizen, but that 
the extent of reparation due to the injured aden is measured by the act of the 
state itself either in not taking due steps to prevent the tort or in not punish- 
ing the offense after its commission. L'artide 28 del’ Acte général d'arbitrage, ` 
by F. Muûls (pp. 687-697), defends the provisions of the article by which, in 
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the settlement of non-legal disputes, the tribunal is to apply customary and 
conventional law and, failing such, the general principles of law and further, 
if there be no such rules applicable to the dispute, the tribunal is to judge 
ex aequo et bono. La généralisation de la protection internationale des droits 
' d homme, by A. Mandelstam (pp. 698--713), follows up the study of the “ pos- 
itive law” in the preceding number of the Revue with a discussion of the law 
of the future and calls for the application of the principle of the legal equality 
of states to the international protection of the “‘rights of man.” The Dec- 
laratiors of the Institute of International Law in 1929 and of the Interna- 
tional Diplomatic Academy in 1928 foreshadow the adoption of a general 
convention by which all states would guarantee an agreed standard of rights ` 
to every individual irrespective of nationality, sex, race, language or religion. 
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LIMITS OF THE JURISDICTION OF THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 


OBSERVATIONS BY MR. KELLOGG, JUDGE, ON THE ORDER OF THE COURT 
(DECEMBER 6G, 1980) IN THE CASE OF THE FREE ZONES OF 
UPPER SAVOY AND THE DISTRICT OF GEX ! 


While I agree with the action taken by the Court and consider that, in 
view of the unsatisfactory and contradictory provisions of the special agree- 
ment by which the parties have submitted this case to the Court, it is per- 
haps the only course by which the Court could, under its Statute, aid the 
parties in arriving at a wholly satisfactory solution of their dispute, neverthe- 
less, in view of certain language used in the order, which might be the source 
. of doubt as to the limits of the jurisdiction of this Court and might serve as 
a basis of argument that it is within the competence of this Court, with the 
consent of the parties, to take jurisdiction of and decide purely political 
questions upon considerations of expediency without regard to the legal 
rights of the parties, I feel it incumbent upon me to make the following 
observations: 

In my opinion the question of the competence of this Court which has been 
raised by the present case and a direct decision of which the Court has 
avoided, for the moment at least, by the making of the present order, is, 
from the point of view of the future of this Court and the development of the 
judicial settlement of international disputes, by far the most important 
question which has ever been brought before the Permanent Court of Inter- 
national Justice. I feel, therefore, that I would be derelict in my duty if I 
allowed the question to be passed over in silence or left any doubt as to my 
opinion in regard thereto. 

Aside from the question of the meaning and legal effect of paragraph 2 of 
Article 435 of the Treaty of Versailles upon the legal rights and obligations 
of the parties under the treaties of 1815 and 1816, which question was de- 
cided by the Court’s order of August 19, 1929 (which the Court has reaf- 
firmed in its present order), the principal point of divergence between the 
positions maintained by the two parties in the present phase of the case 
was as to the interpretation which should be given to the first paragraph of 
Article 2 of their special agreement, and, in particular, in regard to the rela- 
tion to, and the effect upon the present proceedings, of the finding of the 

1 For a summary of the previous proceedings in this case and of the orders of the court, 
see article by Manley O. Hudson in the last number of this JOURNAL, January, 1931 ‘Vol. 25, 


pp. 8-12}. Text of Mr. Kellogg’s observations reproduced from Publications of the Per- 
manent Court of International! Justice, Series A—No. 24, pp. 29-43. 
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Court in regard to the legal rights of the parties as expressed in its order 
which followed the first pEase of the proceedings. 

Briefly stated; the position taken by -Łe French Government on this 
point is that, as the Parties :n their rago-iations for the settlement of the 
questions involved in the execution of paragraph 2 of Article 435—in other 
words in establishing the régime of iae -erritories in question—were en- 
tirely free to enter into whatever stizula-ions they might agree upon, re- 
gardless of the former legal rights and oblations of the parties, the Court 
now has an equal freedom in establishing -te new régime of the territories, 
regardless of what it may finc. the legal rignss and obligations of the parties 
to be. Stated even more briefly, the Frerch Government’s position would 
seem to be that, as, in agreeing upon tt» fuzure régime of the zones, Switzer- 
land might have given up any or all of he- legal rights to the maintenance 
of the zones, the Court mzy, in virtue of whe second clause of the sentence 
forming the first paragraph of Article 2 of the special agreement, disregard. 
the legal rights of Switzerland, if in i+3 opinion such is necessary in order 
to bring the régime of the zores into line vith present conditions. 

The position taken by the Swiss Govarnment is, on the other hand, 
briefly as follows: 

The Court having indicated by its ordez of August 19, 1929, that in its 
opinion paragraph 2 of Article 435, togsthe: with its annexes,.of the Treaty 
of Versailles had not abrogated and dic not have as its object necessarily to 
cause the abrogation of the provisions c= th: treaties of 1815 and 1816, these 
provisions, therefore, remain in full force aad effect as between France and 
Switzerland and the future régime of tze t-rritories must be established by 
the Court in strict respect for the lege. rights of Switzerland to the main- 
tenance of the free zones. The Swiss Go-ernment admits, however, that 
certain changes in the modalities of the excaange of goods between Switzer- 
land and the free zones may be necessary ir order to bring the régime set up 
in 181& into conformity with existing circuzastances, and it is obvious from 
an examination of the proposal for judzmeaz submitted by the Swiss Gov- 
ernmert that, even though the Court acopted the view that it was bound to 
respect the legal rights of Switzerland io fie maintenance of the zones, it 
would nevertheless be called upon to lax dcwn extensive customs and other 
regulations governing the exchange Cc gccds and cones between 
Switzerland and the territories in question. 

But little could be usefully =dded to zhe Enguage used in the order of the 
Court upon this point. Although it cenn, perhaps, be stated that, upon 
its face, the meaning of the larguage used ir: the first paragraph of Article 2 
of the special agreement is clear beyond dspute, it cannot in my opinion 
be seriously contended that a proper irserprstation of this language would 
require the Court, in one end the same judgment, to determine the legal 
rights cf the parties and then establish = nev customs and economic régime 
for the territories in question in disregard of such legal rights. 
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If the Court had found ti it the effect of Article 435 was to abrogate the 
treaties of 1815 and 1816, and the parties had been unable to agree on the 
arrangement it should have been necessary to make to replace the régime 
created by these treaties, the sphere of the Court’s action in settling all the 
questions involved in the execution of paragraph 2 of Article 485 of the 
Treaty of Versailles would have been greatly extended. However, the 
Court has not found such to be the effect of Article 485 of the Treaty of 
Versailles, and the holding of the Court as to the effect of the first clause of 
the sentence forming the first paragraph of this article inevitably restricts 
and limits the mission of the Court under the second clause of the sentence 
composing the first paragraph of Article 2 of the special agreement. There- 
fore, if Article 1 and the first paragraph of Article 2 of the special agreement 
be construed together with the second paragraph of Article 435 of the Treaty 
of Versailles and in the light of the holding of the Court upon the legal 
effect of this paragraph, it is clear in my opinion that the Court would 
settle all the questions involved in the execution of the second paragraph of 
Article 435, if it determined and gave effect to the legal rights and obliga- 
tions of the parties under this paragraph. 

However, neither of the parties has taken this position, and if the Court 
were to adopt either the French or the Swiss contention, as to the proper 
construction of the first paragraph of Article 2 of the special agreement, it is 
obvious that the Court would, under this paragraph, be required to pass 
upon questions essentially economic and political in their nature, the deci- 
sion of which is not to be found in an interpretation and application of trea- 
ties between the two countries nor in the application of rules and principles 
of law. The effect of paragraph 2 of Article 2 is to cause the Court’s deci- 
sion of these questions to be dependent upon the will of the parties, and the 
Court has deemed the rendering of judgment under such conditions incom- 
patible with the dignity of this Court. 

It is primarily to avoid the necessity of asking the parties whether or not 
they would accept the judgment rendered by it that the Court has made its 
present order, providing, in substance, that the parties shall be allowed a 
period of some eight months, expiring July 31, 1931, in which to reach an 
agreement upon the questions referred to in paragraph 2 of Article 2 of the 
special agreement and any other points concerning the régime of the terri- 
tories contemplated by Article 435, paragraph 2, of the Treaty of Versailles 
with which they may see fit to deal. _ 

I am of the opinion, however, that even had there been no such limitation 
upon the power of the Court as that contained in paragraph 2 of Article 2 
of the special agreement, the Court would not, under its Statute, which 
forms the fundamental law governing its jurisdiction, be competent to 
decide such questions as those presented by the task of setting up a special 
and complicated customs régime between two sovereign states; and, as indi- 
cated above, it is my desire that there should be no misunderstanding as 
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to my opinion upon this most important question of the competence of the 
Court that has led me to make these observations. 

The French Government cited the Hazue Tribunal, the Behring Sea 
„Arbitration and the North [Atlantic] Coast Fisheries Arbitration as authori- 
ties for the proposition that it is within tae competence of the.Court: to 
frame an entirely new régime. As to the cuthority of these precedents, it 
is sufficient to say that they were arbitratioas pure and simple, and that the 
competence of an arbitral tribunal specially set up to settle a specific differ- 
ence or series of differences betwe2n two or more states has as the sole 
limit of its jurisdiction and competence tLe provisions of the arbitration 
agreement to which it owes its existence. This Court—a permanent court 
of international justice—has, in its Statute, a fundamental law defining the 
limits of the jurisdiction it may exercise. is aptly remarked, in the argu- 
ment, by the Agent of the French Governn=nt (in connection with another 
point, it is true), there are certain articles of the Court’s Statute against 
which the provisions of the special agreement of the parties cannot avail. 
Every special agreement submitting a case to this Court must be consid- 
ered to have, as tacitly appended clauses thereto, all the pertinent articles of 
the Court’s Statute and must, in case of dcubi as to its meaning, be. inter- 
pretec. in the light of such provisions of the Statute of the Court.- The 
Agent of the French Government also citec. the case of the Serbian Loans 
(Judgment No. 14) where the special agreement provided that, after the 
decisior: of the Court upon the legal questioa as to the manner in which the 
bonds should be repaid, negotiations were :o follow to determine whether 
or not considerations of equity did not require that certain concessions be 
made by the party in whose favor the Couzt gave its decision on the legal 
questions; and in the event of failure of the negotiations, this question was 
to be decided, not by the Court, but by a special arbitral tribunal set up by 
the parties. 

It is evident from a consideratior of the circumstances which called for 
the creation of this Court and the history of its organization, as well as . 
from a careful examination of the Court’s Statute, framed by a special 
commitiee of jurists appointed by the Council of the League of Nations, 
that this tribunal is a court of justice as that term is known and understood 
in the jurisprudence of civilized nations. ‘The judges should be learned in 
the law, should be selected without regard to their nationality and should, 
in their administration of justice, be governec solely by the special or general 
rules or principles of law applicable to the @se in hand. At the time this 
Court was created, it was felt that the settiræ up of a special arbitral tribu- 
nal for the solution of disputes of a juridic.l nature was an unnecessarily 
cumbersome and on the whole unsatisfacwory manner of deciding such 
questions; and it was desired that there should be an international court 
whose jurisdiction or competence should corespond to the common under- 
standing of a court of justice. It was desred that this court should be 
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permanent, and ready, at any moment, to hear and decide the legal differ- 
ences of the nations. In view of the need this court was created to fulfill, 
and of the circumstances surrounding its organization, it is scarcely possible 
that it was intended that, even with the consent of the parties, the Court 
should take jurisdiction of political questions, should exercise the function 
of drafting treaties between nations or decide questions upon grounds of 
political and economic expediency. 

At the time the Committee of Jurists met at The Hague for the purpose 
of drawing up a draft of the Court’s Statute pursuant to instructions from 
the Council of the League, and to aid this body in the execution of Article 14 
of the League Covenant, the idea of a court of international justice, as op- 

-posed to a court of arbitration, was by no means a novel conception. The 
jurists had before them schemes for such a court drawn up by various con- 
ventions and conferences, by representatives of various nations and bodies 
for the study and advancement of legal science, as well as the writings of 
numerous jurists and publicists, which schemes and writings made a, clear 
distinction between a court of arbitration and a court of justice. 

As stated by Mr. James Brown Scott, Director of the Division of Inter- 
national Law of the Carnegie Endowment and legal assistant to Mr. Root 
during the work of the Jurists Committee at The Hague in 1920, in his 
book entitled The Status of the International Court of Justice, published by 
this Endowment in 1916 (p. 24): “The object of international arbitration 
is declared to be ‘the settlement of differences between States by judges of 
their own choice, and on the basis of respect for law.’ The object of judicial 
decision, on the contrary, is the decision of differences by Judges, not neces- 
sarily chosen by the parties in controversy, by an application of principles 
of law, not on the basis of respect for law.” Again (pp. 25-26) the same 
author stated: “It is very difficult for one man to have two functions, and to 
draw a clean-cut line of distinction between their exercise. The executive, 
the legislative and the judicial powers are separated in constitutional coun- 
tries, and it is believed that the experience of nations should not be lost upon 
arbitrators. It should be clearly known that they act either as diplomats 
and reach a compromise, as is proper in the case of diplomatic adjustment, 
or that they are judges and reach a judicial decision, as becomes judges. 
Until this is done, uncertainty exists; and uncertainty, it is submitted, either 
will or should prevent a resort to that form of procedure from which it is 
not excluded.” As stated by the same authority in an address delivered 
August 1, 1907 (Actes et Documents de la Deuxième Conférence Internationale 
de la Paiz, Vol. II, pp. 313-321): “To decide as a judge, and according to 
law, it is evident that a court should be constituted, and it is also evident 
that the court should sit as a judicial, not as a diplomatic or political, tribu- 
nal... . The court is not a branch of the Foreign Office, nor is it a chan- 
cellery. Questions of a political nature should . . . be excluded, for a court 
is neither a deliberative nor a legislative assembly.. It neither makes laws nor 
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determines a policy. Its supreme function s to interpret and apply the law 
to a ccnerete case.” 

Chief among the previous schemes for the establishment of an international 
court of justice, which the Jurists Committe had before it and upon which 
it relied for inspiration, was that elaborated by the Hague Conference of 
1907, which failed in the establishment of such a court only because of its 
inability to reach an agreement as to the meshod of election of judges. Mr. 
Elihu Root, who was one of the leading spirits in the work of the Jurists 
Commitee, was at that time Secretary of State of the United States of 
America and his instructions to the American delegates to the Hague Con- 
ference are of the greatest irnportance as throwing light upon the question 
of what was expected to be the nature of ths court which it was hoped this 
conference would establish. The material zart of these instructions reads 
as follows: . 


Tae method in which arbitration can be made more effective, so that, 
nations may be more ready to have recourse to it voluntarily and to 
enter into treaties by which they bind themselves to submit to it, is 
indieated by observation of the weakness of the system now apparent. 
There can be no doubt that the princip il objection to arbitration rests 
not ipon the unwillingness of nations to submit their controversies to 
impertial arbitration, but upon an app-ehension that the arbitrations 
to which they submit may not be impartial; it has been a very general 
practice for arbitrators to act, not as judges deciding questions of fact 
and law upon the record before them u3der a sense of judicial respon- 
sibility, but as negotiators effecting settl-rments of the questions brought 
before them in accordance with the traditions and usages and subject 
to all the considerations and influences which affect diplomatic agents. 
The two methods are radically different proceed upon different stand- 
ards of honorable obligation, and freqiently lead to widely differing 
results. It very frequently happens thas a nation which would be very 
willing to submit its differences to an impartial judicial determination 
is unwilling to subject them to this knd of diplomatic process. If 
there could be a tribunal which would pass upon questions between 
naticns with the same impartial and impersonal judgment that the . 
Supreme Court of the United States gives to questions arising between 
citizens of the different States, or between foreign citizens and the 
citizens of the United States, there can be no doubt that nations 
would be much more ready to submit their controversies to its decision 
than they are now to take the chances of arbitration. It should be 
your effort to bring about in the Seconc Conference a development of 
the Hague tribunal into a permanent tribunal composed of judges 
who are judicial officers and nothing els:, who are paid adequate sala- 
ries, who have no other occupation, ani who will devote their entire 
time to the trial and decision of internatie-nal causes by judicial methods 
anc tnder a sense of judicial responsibili-y. These judges should be so 
selected from the different countries thet the different systems of law 
and procedure and the principal languages shall be fairly represented. 
The court should be made cf such dignity, consideration and rank that 
the bast and ablest jurists will accept a»pointment to it, and that the 
whole world will have absolute confidence in its Judgments. 
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The distinction between vhe function and object of a court of justice and 
a court of arbitration, as understood by the American delegates to the 
Hague Conference, is clearly put in the report made by the American dele- 
gation to the Secretary of State in connection with the Hague Conference 
of 1907 in the following language: 
It is obvious that such a court, acting under a sense of judicial re- 
sponsibility, would decide, as a court, according to international law 
and equity, a question submitted to it, ‘and that the idea of compromise 


hitherto so inseparable from. arbitration should be a stranger to this 
institution. 


It was most certainly a court of this nature, and not a branch of a foreign 
office nor a chancellery, of which the Jurists Committee drafted the Statute 
when they met at The Hague. 

At the time of the framing of the Statute of the Court there already 
existed special arbitral tribunals, as well as a general Court of Arbitration, 
organized by the Conventions of the Hague of 1899 and 1907, to which the 
nations were always at liberty to submit their political disputes for settle- 
ment. It was provided, in the first article of its Statute, that this Court 
was to be in addition to these courts of arbitration. 

It may be contended that the language used in Article 36 of the Court’s 
Statute opens the Court to any and all disputes voluntarily submitted to it 
by the parties, regardless of the nature of the questions involved. Read 
alone, the provisions of this article might be deemed sufficiently broad to 
extend the jurisdiction of the Court to political as well as legal cuestions; 
but when these provisions are viewed in the proper perspective of the frame 
of the Court’s Statute and are construed in conjunction with the provisions 
of Article 38, it is deemed impossible to avoid the conclusion that this 
Court is competent to decide only such questions as are susceptible of 
solution by the application of rules and principles of law. 

Article 38 of the Court’s Statutes provides that, in the decision of disputes: 

The Court shall apply: 

l, International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting states; 

International custom, as evidence of a general practice accepted 
as law; 

3. The general principles of law recognized by civilized nations; 

4. Subject to the provisions of Article 59, judicial decisiors and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 

This provision shall not prejudice the power of the Court to decide 
a case ex æquo et bono, if the parties agree thereto. 


In other words, the Court is competent to construe and apply treaties 
between the nations and decide questions susceptible of solution by the 
application of well recognized rules and principles of international law or 
domestic law where such law is applicable to the question in hand. These 
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are the same principles as those whizh, within the domain of domestic 
law, form the basis of the jurisdiction of courts generally throughout the 
civilized world and are recognized b~ the jurisprudence of all civilized 
countries. A suit based upon a contrast or upon a right recognized by the 
general principles of the law of a country may be brought in a domestie 
court, but it is not the function of courts to create contract rights between 
the parties, except in so far as the rencering of a judgment may transform 
an unliquidated claim into a judicial contract. While courts may well be 
called upon at times to lay down rules and regulations in accordance with 
which the legal rights of the parties ar2 to be enforced and enjoyed, their 
exercise of this function is based upor. the existence of rights recognized 
by the law and determined by the court; and such regulations as the court 
may make are merely for the enforcement and enjoyment of the existing 
legal rights and obligations of the parties. The mission which the French 
Government’s thesis, as to the interpretation of the special agreement, 
would have the Court fulfil is not that of laying down regulations for the 
enforcement of legal rights; for France aas no such right to the creation of 
a new r4gime, if the provisions of the traaties of 1815 and 1816 continue to 
remain in force. The Court is, rather, called upon to create new rights 
and obligations for the parties, and not to draw up regulations for the 
enforcement and enjoymen: of their existing legal rights and obligations. 

It is szarcely possible that the rules found in Article 38 of the Statute would 
have been laid down, had is been understood that this Court would be at 
liberty, not only to disregard the legal r. ghts and obligations of the parties, 
but to engage in exercising a power which is exclusively within the compe- 
tence of the treaty-making authority of a sovereign state, the exercise of 
which must result in an alteration of ths legal rights and obligations of the 
parties. 

The Agent of the French Governmen: points to the second paragraph of 
Article 38 of the Court’s Statute as empowering the Court to substitute 
itself for the parties and, in effect, draw ip £ new agreement between them, 
if the French interpretation of the sp2cia: agreement is adopted. This 
paragraph provides that the foregoing “provision shall not prejudice the 
power of the Court to decide a case ex wquo et bono, if the parties agree 
thereto.” While this Court has never expressly passed upon the meaning 
of this provision, it is significant that, in all the cases decided by it, the 
Court has never attempted to exercis2 a jurisdiction extending beyond that 
of deciding legal questions between nations, or the giving of advisory 
opinions on such questions to the Counci of the League. 

The authority given to the Court to dacide a case ex equo et bono merely 
empowers it to apply the principles of equity and justice in the broader 
signification of this latter word. In drafting Article 38 the framers of the 
Court’s Statute were laying down rules for the decision of questions coming 
before tke Court. International conventions must, of course, be construed; 
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international customs taken as evidence of general practice accepted as 
law form another means of determining what constitutes international law; 
general principles of law recognized by civilized nations might include, not 
only international law, but such rules of domestic law as would be applicable 
to the decision of the case in hand. The article further provides that, in 
the determination of the rules of law, the Court may consider “judicial 
decisions and the teachings of the most highly qualified publicists of the 
various nations.” It is then provided that the Court may apply, in the 
decision of a case, the principles of equity and justice.. For the purpose of 
the present case, it might be sufficient to point out that the parties have not 
agreed that the Court should decide the questions involved ex equo et bono. 
But had the Assembly of the League, which added, practically without dis- 
cussion, this provision to the draft of the Statute, which had been prepared 
and debated at length by the Committee of Jurists, intended that this 
addition to the Statute should throw open the doors of the Court to questions 
involving the making of agreements between nations and the decision of 
disputes of a purely political nature, in accordance with considerations of 
political and economic expediency, it is most improbable that this language 
would have been deemed sufficient or have beea used. This provision was 
not in the Statute of the World Court submitted by the Committee of 
Jurists appointed by the League of Nations. It was added by a committee 
of the Assemoly and finally adopted by the League and submitted to the 
various governments. Neither in the records of the proceedings of this 
committee nor in its report to the League, is there a suggestion that this 
provision of the Statute was intended to give the Court jurisdiction of politi- 
cal and economic questions which the Court might settle without regard to 
treaty rights or principles of law and equity. In fact, quite the contrary. 
The provision was suggested by M. Fromageot of France, who simply de- 
sired to add to Article 38 (Article 35 of the Jurists’ Draft) that the Court 
might decide on principles of “law and justice,” which would have resulted 
in simply adding the word ‘‘justice” to subdivision 3. To express this view 
the clause wgs. adopted authorizing the Court to decide matters ex æquo et 
bono. But M. Fromageot stated that this “clause” did not imply that the 
Court might disregard existing rules, and the existing rules were those laid 
down in Article 38, whereby the Court was to base its decision of questions 
upon treaties and conventions between nations and upon principles of law. 

What is a political question? It is a question which is exclusively within 
the competence of a sovereign state. The making of tariff regulations, the 
regulation of immigration, the imposition of taxes and, in short, the exer- 
cise of all governmental power necessarily inherent in a sovereign state, 
involve questions of this nature. In passing upon a political question 
there is no rule or principle of law, no norm of equity, justice nor even good 
conscience, which the Court can apply; for, unless limited by treaties, the 
power of a state in this.domain is unlimited. ed 
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In view of these considerations, it is not, in my opinion, possible to hold 
that the provision contained in Article 36 c the Statute of the Court to the 
effect that the Court’s jurisdiction “‘comypcises all cases which the parties 
refer to it,” authorizes this Court to take jurisdiction of purely political 
questions and decide them upon considerztions of political and economic 
expediency as an amiable compositeur or comeiliator. 

It must, therefore, be taken that the worcs “all cases” and ‘all matters” 
used in Article 36 mean all cases and all mat-2rs susceptible of solution by the 
application of the rules and principles set forth in Article 38. This might, 
in a given case, include questions which, in she absence of treaty provisions 
forming conventional law between the parti=s, would otherwise be “political 
questions” or questions exclusively withi= the competence of the states 
` themselves. It certainly does not, howeve-, include cases for the solution 
of which there exist absolutely no rules or principles of law, and which the ` 
Court raust decide solely upon the basis cf its conception of political or 
economic expediency. 

While the importance of the settlement, ży pacific means, of all disputes 
between nations should in no way be min mized, it is of the greatest im- 
portance that the prestige and influence of this tribunal and the confidence 
which it should inspire among the nations as an impartial judicial body, 
wholly detached from political influence, shcald not be decreased or jeopard- 
ized, as would be the inevitable result of its assumption of jurisdiction over 
matters exclusively within the domain of tke political power of a state. It 
seems to me incontestable that nothing coud be more fatal to the prestige 
and high character of a great internationa. court of justice than for it to 
become involved in the political disputes per ding between nations, questions 
which may arise because of economic rivaty or racial, social or religious 
prejudices. No principle of law can be invoked for the settlement of such 
questions. “That these political questions often lead to conflict and that the 
nations are pledged by the Pact of Paris ta settle all differences by pacific 
means is undoubtedly true; but there is amp_2 machinery for the adjustment 
of these questions; diplomacy. conciliation commissions and general ar- 
bitration are available for this purpose, whenever nations are willing to 
submit their sovereign rights to arbitration. But these questions of political 
or economic policy are within the sovereign j-risdiction of every independent 
state and should not and cannot be submitted to the International Court of . 
Justice. There is also the League of Natiozs, which is a political concilia- 
tion body to which all the members may appeal. There is no need to im- 

pose upon the Court any such political quest-ons destructive of its influence 
as a court of justice. The parties to this case are at liberty to submit the 
political questions involved therein to arbitration before arbitrators specifi- 
cally chosen for the purpose, if other means Œ settlement fail. 

The question of jurisdiction can always be raised at any stage of the bios 
ceeding. It is not even necessary that it bs raised by one of the litigant 
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parties. It may and should be raised by the Court on its own initiative, as 
was done in the Eastern Carelia Case. 

It is my opinion, therefore, that the competence of the Court in this 
case extends only to the determination of the legal rights of the parties, and 
that it could not, even with their consent and at their request, settle such 
political questions as may be involved in the execution of paragraph 2 of 
Article 435 of the Treaty of Versailles. 

(Signed) Frank B. KELLOGG 


RECOGNITION CASES 1925-1930. 


By Epwin D. Dickinson 
Professor of Law, University of Michigan Law School 


) I 


Six years ago, under the title ‘‘Recert Recognition Cases,” 1 the present . 
writer reviewed a group of British and United States court decisions dealing 
chiefly with questions arising out of the withholding of political recognition `. 
from de facto foreign governments. Most of the decisions reviewed con- 
cerned the unrecognized governments of Mexico and of Russia. At the time. 
of writing, the United States had recogn-zed the Government of Mexico and 
Great Britain had recognized both the Government of Mexico and the Gov- 
ernment of Russia, with the result that most of the problems presented in the 
so-called “recognition cases” ? continued acute only in the United States and 
only with respect to Russia. Problems presented by the withholding of 
recognition from the Government of Russia are still acute in the United 
States in 1931, novel and interesting cases have been before the courts in the 
intervening years, and the end is not ye3 in sight. In the present paper it 
is proposed to bring the earlier review of this group of decisions up to date.’ 


. 1 This JOURNAL, Vol. 19 (1925), p. 263. 

2 The term “recognition cases” is inexact and unsatisfactory. It has been used, for want 
of a better term, to describe a group of cases in which the granting or withholding of political 
recognition may be regarded conceivably 23 a fact to be considered by the court in making 
its decision. 

3 See “The United States and Russia,” Foreign Policy Association Information Service, 
IV, 477 (Feb. 20, 1929), and IV, 493 (March 6, 1929). 

4 It will not be possible to review the literature. The following list, though incomplete, 
will indizate sufficiently the nature and scope of recent contributions: André-Prudhomme, 
Grouber, Tager, Idelson, and Freund, “La Révolution bolchevique et le statut juridique des 
Russes,” E1 Jour. du Droit Int. 5, 8, 28, 51 (19241; Cole, Recognition Policy of the United 
States Sinze 1901 (1928); Connick, ‘Effects of Soviet Decrees in American Courts,” 34 Yale 
L. Jour. 49% (1925); Delehelle, La situation juridique des Russes en France (1926) ; Erich, “La 
naissance et la reconnaissance des états,’’. Académie de Droit International, Recueil des Cours 
(1926), LIT, 431; Fraenkel, Digest of Cases on International Law Relating to Recognition of 
Governments (1925); Fraenkel, “The Juristic Stasus of Foreign States, Their Property and 
Their Acts,” 25 Columbia L, Rev. 544 (1925); Gemma, “ Les gouvernements de fait,” Acad- 
émie de Dreit International, Recueil des Cours (192+), III, 297; Grouber, Tager, André-Prud- 
homme, Freund, and Crane, “ La reconnaissance cu Gouvernement Soviétique russe et le droit 
international,” 52 Jour. du Droit Int. 305, 307, 318 331, 344 (1925); Habicht, “The Applica- 
tion of Sovist Laws and the Exception of Public Drder,” this JOURNAL, Vol. 21 (1927), p. 
238; Henry, Les gouvernements de fait devani le juge (1927); Hervey, Legal Effects of Recog- 
nition in International Law (1928); Houghton, “Recognition in International Law,” 62 
Am. L. Rev. 228 (1928); Houghton, “ The Position of Unrecognized Governments Before the 
Courts of Foreign States,” 4 Indiana L. Jour. 519 (1929); Houghton, “The Validity of the 
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In reviewing the cases, six years ago, it was found convenient to group the 
decisions under three heads: first, decisions in which the question at issue was 
the capacity of an unrecognized government to maintain a suit in the local 
courts; second, decisions in which the question at issue was the liability of an 
unrecognized government to be sued in the local courts; and third, decisions 
concerned chiefly with matters of private right. In the present paper this 
simple classification has been revised and slightly expanded. It is proposed 
to consider, first, decisions bearing upon the nature and effect in general of 
the act of recognition; second, decisions bearing upon the nature and effect in 
general of the withholding of recognition; third, decisions concerned with the 
unrecognized government’s standing in court, either as plaintiff or as defend- 
ant; fourth, decisions concerned with the effect of withholding recognition 
upon questions of private right; and fifth, some international awards dealing 
with the effect of withholding recognition upon international responsibility. 


II 


Recent decisions bearing upon the nature and effect in general of the act of 
recognition have added relatively little to the illumination of principles al- 
ready well established. They have dealt with the function of recognition, 
with its retroactive effect, and in one case of especial interest with its possible 
effect upon the status of aliens made enemies by a previous declaration of 
war. i 

In all the cases the courts have assumed correctly that recognition is a 
political function. Occasionally they have felt called upon to reaffirm the 
familiar proposition that the recognition of a foreign government is exclu- 
sively a political function and that the judiciary is bound in consequence by 
whatever the executive may decide.» Perhaps Lehigh Valley Railroad Co. 


Acts of Unrecognized De Facto Governments in Courts of Non-Recognizing States,” 13 
Minn. L. Rev. 216 (1929); Lagarde, La reconnaissance du gouvernement des Soviets (1924); 
Larnaude, “Les gouvernements de fait,” 28 Rev. Gén. de Droit Int. Pub. 457 (1921); Moyer, 
Attitude of the United States Toward the Recognition of Soviet Russia (1926); Nebolsine, 
“The Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 Yale L. 
Jour. 1120 (1930); Van Roijen, De Rechtspositie en de Volkenrechtelijke Erkenning van Nieuwe 
Staten er de facto-Regeeringen (1929); Spiropoulos, Die de facto-Regierung im Völkerrecht 
(1926); Tennant, ‘Recognition Cases in American Courts,” 29 Mich. L. Rev. 780 (1931); 
Thormodsgard and Moore, “Recognition in International Law,” 12 St. Louis L. Rev. 108 
(1927); Trachtenberg, “La situation légale des sociétés russes en France,” 53 Jour. du Droit 
Int. 572 (1926); Williams, “Recognition,” 15 Grotius Society Transactions, 53 (1930); 
Wright, “The Russian Government in our Courts,” 11 Cornell L. Quart. 49 (1925). 

§ Whether to grant or to withhold recognition is for the political department to decide. 
- The political department’s decision is conclusive in the courts. But it does not follow, 
as one writer seems to assume (Connick, op. cit., 501), that a decision to withhold recogni- 
tion may be construed to prevent the courts from taking any account of the facts as they exist 
under a de facto though unrecognized government. See Russian Reinsurance Co. v. Stod- 
dard (1925), 240 N. Y. 149 (commented on in this JOURNAL, Vol. 19 (1925), p. 753); Inland 
Steel Co. v. Jelenovic (1926), 84 Ind. App. 373; Werenjchik v. Ulen Contracting Corporation 
(1930), 229 App. D. (N. Y.) 36, 240 N. Y. 5. 619. 
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v. State of Russia,’ discussed later in fhis paper, and Russian Volunteer Fleet 
v. United States,’ also discussed later, are nost noteworthy of the recent cases 
reaffirming this proposition. 

It is generally agreed, by British and American authorities, at least, that 
recognition is. retroactive in effect.2 This coctrine has been applied in sev- 
eral recent American and English ca-s, In Terrazas v. Holmes? and Ter- 
razas t. Donohue,” suits were brough- :n Texas by a former owner to recover 
possession of cattle confiscated in Mcxico under a decree issued by General 
Villa, December 12, 1913. Cn the dete o` the decree Villa was chief of the 
Carrarmza revolutionary army in Chihiaahta. The United States recognized 
the Cerranza government as de jacte m D15 and as de jure in 1917. The ` 
Supreme Court of Texas held that ths corfiscation of the cattle must be re- 
garded as the act of the Carranza govanment and that the plaintiff had been 
divested of title. The same principl> has been applied recently by the 
Englisa Court of Appeal, in the inte-esting case of Princess Paley Olga v. 
Weisz,- and by the United States Crcui. Court of Appeals for the Ninth 


. Circuit, to quite different facts, in Rəpuòlic of China v. Merchants’ Fire 


Assurance Corporation,” discussed la-er ix this paper. 

Probably the most interesting of resent 2ases bearing upon the nature and 
effect cz recognition is a case in the Ad Delkte Court of Indiana dealing with 
the secpe of recognition and its passib-e effect upon the status of aliens made 
enemie by a previous declaration of waz. The case arose out of a claim for 
workmen’s compensation, in behalf of d2Demlents residingin Austria-Hungary, 
filed in consequence of the death of s wo-kman in Indiana. That part of 
Austris-Hungary in which the claimants -esided was later incorporated by 
the treaties of peace into the Kingdcm oz the Serbs, Croats and Slovenes. 
The wcrkman was killed September 1¢, 19_7; the United States declared war 
on Austria-Hungary December 7, 19-7; tae Kingdom of the Serbs, Croats 
and Slcvenes was proclaimed December 4, :918; the kingdom was recognized 
by the United States on February 5, 191 ; the war with Austria-Hungary 
was Geelared ended by joint-resolution_cf tte United States Congress on July 


' 2, 1921; the claim to compensation vas iled March 2, 1923. Under the 


Indiana workmen’s compensation act such a claim was barred by limitation 
if not filed within two years after the ceatl accurred. It was conceded that 
war suspended the operation of the [mit _tions provision, but it was con- ` 
tended that the claimants had ceasec to boe alien enemies on February 5, 
1919, when the United States recognised the Kingdom of the Serbs, Croats 
6 (1927) 21 F. (2d), 396, infra, p. 219. 
7 (162C) 68 Ct. Cl. 32, infra, p. 221. See alc Urcted States v. Snyder (1930), 44 F. (2d), 


895. 
8 Luthar v. Sagor & Co. [1921] 3 K. B. 585; Oejen v. Central Leather Co. (1918), 246 


U.S. 297, Dickinson, Cases, 99. 9 (1925) 115 Tex. 32. 
10 Tbid., 46 11[1929] 1 K. B. 718. 


12 (1923) -30 F. (2d), 278, infra, p. 219. 
13 Tnlaad Steel Co. v. Jelenovic (1926), 84 Iad. Abp. 378. 
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and Slovenes. The contention was, in effect, that recognition terminated 
the enemy status of claimants, more than two years before the filing of the 
claim, and that in consequence the claim was barred. 

In similar cases, reviewed in the earlier paper, the Minnesota Supreme 
Court had held the claim barred, while the Pennsylvania Supreme Court 
had expressed the opinion that the claim was not barred.» In the instant 
case the Appellate Court of Indiana held that the claim was not barred, on 
the ground that questions of enemy status, territory, and the like were not 
intended to be settled by political recognition.'* In the most valuable judi- 
cial opinion yet written on the question presented, Judge Remy analyzed the 
act of recognition, in order to determine its intended scope and effect, and 
concluded: 


Appellant misconceives the effect of recognition by the executive, and 
particularly of the Serbian state by the executive department of the 
United States. The United States by this executive act of recognition 
did not intend to, nor did it, change the status of any persons whom 
Congress by prior declaration of war had made alien enemies. It was 
intended merely as a recognition by appropriate diplomatic act of the 
existence of the new Kingdom, and as an expression of readiness to enter 
into such relationships as the United States usually establishes with 
friendly powers. Recognition was extended before peace treaties had 
settled territorial and other rights, in part, because of our relations with 
Serbia during the war, and in part, perhaps, because of a desire to stabi- 
lize certain conditions in anticipation of the conclusion of definitive peace 
treaties. An act of recognition, within the power delegated to the na- 
tional executive, is conclusive in all courts in respect to everything 
which it actually decides, but no further. Certain it is that neither 
Congress nor the President regarded the act of recognition as terminat- 
ing the war.” 


Tit 


Most of the recent decisions bearing upon the nature and effect in general 
of the withholding of recognition may be considered conveniently under 
other oo more specific heads. There are two groups of cases, however, 


14 TEN v. Hanna Ore Mining Co. (1923), 155 Minn. 176, commented on in this 
JOURNAL, Vol. 19 (1925), p. 266. 

sad Garvin v. Diamond Coal and Coke Co. (1924), 278 Pa. 469, commented on in this Jour- 
NAL, Vol. 19 (1925), p. 267. 

16 In a statement made Feb. 7, 1919, concerning the union of the Serbs, Croats and Slo- 
venes, Secretary of State Lansing concluded: “The Government of the United States, there- 
fore, welcomes the union, while recognizing that the final settlement of territorial frontiers 
must be left to the peace conference for determination, according to the desires of the peo- 
ples concerned.” Official U. S. Bulletin, Feb. 8, 1919, p. 3. Cf. ibid., Sept. 3, 1918, p. 1, 
and 12 Am, Pol. Sci. Rev. 715, 718. And see Cole, op. cit., 65; Hudson, “Duration of the 
War Between the United States and Germany,” 39 Harv. L. Rev. 1020, 1043. 

1784 Ind. App. 373, 376. 
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which deserve mention here: those dealimg -zh questions of succession; and 
those dealing with aliens. 

Although recognition be withheld, questiccs of governmental or state suc- 
cession may nevertheless require the courts 43 determine whether there ever 
existed a de facto government. In Fogarty v. O’Donoghue, the Supreme 
Court of the Irish Free State regarded the government of the so-called Irish 
Republic as a de facto government and r2so_ved a question of succession ac- 
cordingly.!® In Irish Free State v. Guaranty Safe Deposit Co., the New York 
Supreme Court at special term reached a coLtrary conclusion by @ process of 
reasoning which is not altogether convinzin.>.” 

Although recognition be withheld, aga‘n, 2nigration from or immigration 
into a state without recognized governme:t may continue, as is demon- 
strated by contemporary relations betw2en. Eussia and the United States. 
Thousands of Russian-born aliens have keer admitted to the United States, 
under the immigration laws,?? and questions save arisen with respect to the 
treatment, the naturalization, and tae deportation of these aliens. Itis clear 
that aliens, nationals of a state without recoznized government, are not ene- 
mies and are entitled to equal protection of tke laws. They are admitted 
to citizenship in the United States, like eth r aliens, upon compliance with 
the naturalization requirements.” It is wor-h noting that in proceedings to 
naturalize Russians in the United States, th: epplicants are required to for- 
swear allegiance to “the State of Russia.” It would appear to be chiefly in 
respect to deportation that the normal cousse of dealing with aliens is ob- 
structed by the withholding of recognition In at least one case in the 
United States an alien ordered deported to Eussia has been released when it 
appeared that the deportation order could nt be executed in the absence of 


diplomatic relations.*4 


18 [1926] Ir. Rep. 581. 

18 (1927) 129 Misc. 551. See comment in this -ou=maL, Vol. 21 (1927), pp. 747, 753. 

20 The total immigration from European Russie, al e-asses, for the year ending June 30, 
1930, is reported as 6,558. See Annual Report cf C: mmissioner General of Immigration, 
1930, p. 1E0. 

21 See Petition of Brooks (1925), 5 F. (2d), 238. Sze also Russian Volunteer Fleet v. 
United States (1981), U. S. Daily, Feb. 28, 1931, >. 8 (decided since this article was 
written). 

22 Russians naturalized in the United States dur ng Le year ending June 30, 1980, are re- 
ported as 12,994. See Annual Report of Commissimer of Naturalization, 1930, p. 29. 
The Commissioner’s reports for 1923-1930 show £ tota- of 127,974 Russians naturalized in 
the United States during ths eight-year period. 

23 U, S. Department of Labor, Bureau of Ì Natwaliza>on, Form 102, 17th ed., Nov. 15, 
1926. Earlier instructions to clerks of courts exe~cismz jurisdiction in naturalivation pro- 
ceedings, dated Nov. 3, 1921, Oct. 27, 1922, and July 13, 1923, required Russian nationals to 
renounce allegiance to “the present Government cf Russia.” 

24 Ex parte Matthews (1921), 277 Fed. 857. See als: Kx parte Jurgans (1927), 17 F. (2d), 
507; Wenglinsky v. Zurbrick (1930), 38 F. (2d), 985. Df. Pestereff v. Reed (1927) 7 Alaska 


644. 
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IV 


Dacisions concerned with the unrecognized government’s standing in 
court, whether as plaintiff or defendant, may be grouped together in the. 
present paper. With one important exception, courts have had occasion in 
recent cases to do no more than follow the lead of decisions reviewed in the 
earlier paper. On the one hand, the principle of the famous Wulfsohn case, 
forb:dding suits against an unrecognized government without its consent,” 
has been applied in litigation involving property of the de facto Russian gov- 
ernment in the United States.® On the other hand, the courts continue to 
hold that an unrecognized government is without capacity to sue. 

Ir Republic of China v. Merchants Fire Assurance Corporation,?’ suit was 
brovght on a fire insurance policy issued by defendant on a Chinese govern- 
ment building at Wuchang. After the fire loss occurred the forces of the 
National Government captured Wuchang and became custodian in fact of 
the policy and of the property covered. When the suit was commenced the 
National Government controlled fifteen of the eighteen provinces of China 
but had not been recognized by the United States. The suit was dismissed, 
on the ground that the plaintiff was without legal capacity to sue, and the 
plaintiff appealed. While the appeal was pending, the United States signed 
a treaty of commerce with China and the minister of the National Govern- 
ment was received at Washington. The United States Circuit Court of 
Appeals for the Ninth Circuit reversed the judgment and remanded the case 
for a new trial, taking the position that the case had been rightly decided by 
the court below, on the evidence then presented, but that intervening recog- 
nition had changed the situation. Delivering the opinion of the court, Judge 
Rudkin said: . 


_ The courts of this country cannot recognize the existence of a govern- 
ment which originates in revolution or revolt, until it has first been 
recognized by the political department of the government, and inasmuch 
as there had been no such recognition of the National Government of 
China at the time of the trial in the court below, it would seem to follow 
that that Government had no existence in contemplation of law and no 
legal capacity to sue in the courts-of this country.” 


The most important development with respect to standing in court has 
been contributed by the interesting case of Lehigh Valley Railroad Co. v. 
State of Russia.22 Munitions of the Russian Imperial Government were 
destroyed in 1916 in a fire and explosion in the freight yards of the Lehigh 
Valley Railroad Co. at Black Tom Island near Jersey City. The bill of lad- 
ing required that a suit for the loss be brought within two years. The Im- 

25 Wulfsohn v. Russian Socialist Federated Soviet Republic (1923), 234 N. Y. 372, com- 
mented on in this JOURNAL, Vol. 19 (1925), p. 265. 

26 Banque de France v. Equitable Trust Co. (1929), 33 F. (2d), 202,207. Cf. Banco dela 
Lacuna v. Escobar (1929), 1385 Misc. (N. Y.) 165, infra, p. 227. 

27 (1929) 30 F. (2d), 278. 28 30 F. (2d), 278, 279. 29 (1927) 21 F. (2d), 396. 
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perial Government was overthrown by theProvisional Government in March, 
1917, and the Provisional Government geve way in turn to the Soviet Gov- 
ernment in November of the same year. ‘The United States recognized the 
Provisional Government but withheld re ognition from the Soviet Govern- 
ment. In 1918 suit was authorized by tse ambassador of the defunct pro- 
visional régime and was commenced in -he name of the’ Russian Govern- 
ment. A motion to dismiss the suit or tae ground that the Provisional 
Government no longer existed was deni2d in 1919;%° and in 1923 a motion to 
amenc the complaints by entitling the paintiff “the State of Russia” was 
allowed.: The State of Russia recovere 1 a judgment against the railroad 
company and this judgment was affirmed sy the United States Circuit Court 
of Appeals for the Second Circuit.®” 

The court held that the right to reecve* Camages for the loss belonged to 
the Russian State, that the withholding of rezognition from a de facto govern- 
‘ment did not affect continuéd recognition of the state, and that thé suit had 
‘been properly authorized in the state’s >eLalf by the only government which 
‘the United States recognized. In the end the agent in the United States of. . 
the recognized though long since defunct regime arranged to pay the pro- 
ceeds of the judgment into the United States Treasury, where they remain to 
the credit of Russia pending the recogniti-n of the de facto government and 
the settlement of the Russian debt.’ 


V 


Decisions concerned with the effect -f' withholding recognition upon 
questions of private right have been numerous and have contributed more 
than other recognition cases to the develcpment of the law in recent years. 
Notwithstanding the withholding of rezognition, -irade between the United 
States and Russia has been of substantia. volume and is increasing. An 
increasing number of Americans have trav-lled in Russia and many Russian- 
born aliens have been admitted into tha U mted States.” Communication, 
trade and travel promise to multiply the problems which existed ten or even 
five years ago. Problems which the cases heve presented will be considered 
under access to courts, marriage and divocce, contracts, property, corpora- 
tions, and the authentication of documents. 


30 293 Fed. 138. 31 Tbid., 135. 

3221 F. (2d), 396. Certiorari denied, 275 U. 5. F1 

33 See comment in 13 Cornell L. Quart. 297; 41 Harz. L. Rev. 102; 26 Mich. L. Rev. 800; 
37 Yale L. Jour. 360; F. P. A. Information Servite, IV, 501 (March 6, 1929). See also 
Gemma, ap. cit., 299; Heuy op. cit., 43. 

34 (TS is interesting to note that the United Etats, which has not recognized the Soviet 
government, is second only to Germany in the expo t of goods to the Soviet Union, and now 
threatens to surpass it.” F.P. A. Information Service, VI, 364 (Dec. 10, 1930). The prog- 
ress of Soviet trade with the United States is summarized, op. cit., 376-384. 

35 See note 18, supra. And see the advertisement pudlished by Intourist, U.S. representa 
tive of the State Travel Bureau of the U. S. S. R. ir the New York Times, Feb. 8, 1931. 
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Access to courts in the United States has been granted to Russian nation- 
als, in general, on the same conditions as to nationals of other countries. In 
Falkoff v. Sugerman,* an action for partition and assignment of dower, it 
was objected, inter alia, that plaintiffs were citizens of Soviet Russia and as 
such had no standing in United States courts because the Russian Govern- 
ment was unrecognized by the United States Government. The court held 
that “‘the right of plaintiffs to resort to the courts of this state for a redress of 
their grievances cannot be denied because they are citizens of a foreign coun- 
try unrecognized diplomatically by the United States.” In Sliasberg v. 
New York Life Insurance Co., a citizen of Russia was permitted to sue 
upon an insurance policy issued by a New York company in Russia in 1901, 
and an amendment to the New York Practice Act providing for a stay of 
action in such a suit ‘‘until the expiration of thirty days next following the 
recognition de jure of a government of Russia by the government of the 
United States” was held unconstitutional as impairing the obligation of 
contract. 

Two cases dealing with access to the United States Court of Claims present 
difficulties, though it is perhaps possible to justify them as based upon a 
sound construction of the statute governing access to the court. The right, 
of an alien to sue in the court i is governed by the United States Judicial Code, 
§ 155, which provides: 


Aliens who are citizens or subjects of any government which accords 

. to citizens of the United States the right to prosecute claims against 

such government in its courts, shall have the privilege of prosecuting 

claims against the United States in the Court of Claims, whereof such 

court, by reason of their subject matter and character, might take 
jurisdiction. - 


In Rossia Insurance Co. v. United States, a case admittedly meritorious, 
it was found gs a fact in 1923 when the suit was filed that a citizen of the 
United States was not accorded the right to prosecute a claim against the 
Government of Russia. Plaintiff contended, however, that since the United 
States had not recognized the Soviet Government of Russia, the court 
should presume the continuance of the preceding government and of its laws 
permitting United States citizens to prosecute claims. The case was dis- 
missed, relying upon Judicial Code, § 155. In Russian Volunteer Fleet v. 
United States,” decided six years later, plaintiff sought compensation for the 
requisitioning by the United States of contracts for the construction of two 
vessels, alleging that it was a corporation and citizen of the Union of Soviet 
Socialist Republics and that a citizen of the United States was accorded 
“the right to prosecute claims against the said Russian Soviet Government 
in its courts or against the Kerensky government in the courts of that 

3 (1925) 26 Ohio N. P. (N. 8.), 81. 


37 (1927) 244 N. Y. 482. See Wulfsohn v. Russo-Asiatic Bank (1926), 11 F. (2d), 715. 
38 36 U.S. Stat. L. 1139. 39 (1923) 58 Ct. Cl. 180. 48 (1929) 68 Ct. CL 32. 
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goverrment.’’ The case was dismissed without giving the plaintiff an oppor- 
tunity to prove its allegations. Delivering the opinion of the court, Judge 
Sinnott- said: 3 


Whether there exists a government in Russia, known as the Union of 
Soviet Socialist Republics, is a question preliminary to the determina- 
ticn of the right of citizens of the United States to prosecute clairns 
against such government in its courts. ` 

It has been repeatedly held that, urder our polity of government, the 
ex-stence or nonexistence of governments is a matter for the determina- 
ticn by the executive and not the judicial department of this Govern- 
ment. ... 

This court must take judicial notice of the fact that recognition has 
be2n denied by the Executive and the State Department to the Union of 
Soviet Socialist Republics in Russia. The right given an alien to sue 
the United States in section 155 of the Judicial Code, supra, is a great 
privilege—one arising out of comity setween nations. We must con- 
ch_de that Congress, when it granted this great privilege to the subjects 
“cf any government” according reciprocal rights to citizens of the 
Urited States, had in mind such governments as may be recognized by 
the proper authorities of the United S:ates under our well-known polity 
of government. 

Until the Union of Soviet Socialis; Republics is so recognized this 
court has no jurisdiction over the case at bar, except to dismiss it." 


The effect of the above decisions is to meke it impossible for any citizen or 
subject of Russia to prosecute a suit in the United States Court of Claims, 
in reliance upon the Judicial Code, § 155, aad this seems to be the conclusion 
which 5 required by the statute. It would be an extraordinary perversion 
of the intent of the Judicial Code if Russians were permitted to sue the 
United States Government merely because Americans were at one time per- 
` mitted to sue the Russian Government of the Czars, or the Russian Govern- 
` ment of Kerensky, both long since defunct. On the other hand, the Court 

of Claims is a legislative court of closely defined jurisdiction,” permission to 


4168 Ct. Cl. 32, 33, 35. The Court of Claims Gd not consider the possibility that the 
Russian sorporation might be entitled to sue, independently of § 155 of the Judicial Code, 
` under the Act of 1917 authorizing the requisition of zontracts for the construction of vessels. 

See 40 U. 5. Stat. L. 182, 183. - 

Since the above was written the United States Sapreme Court has reversed the decision 
of the Ceurt of Claims on the ground that the Acs of 1917 expressly authorized the suit. 
Russian Volunteer Fleet v. United States (1931), U.S. Daily, Feb. 28, 1931, p. 8: Deliver- 

. ing the opinion of the court Chief Justice Hughes said: “ Nor do we regard it as an admissible 
construction of the act of June 15, 1917, to hold tha; the Congress intended that the right of 
an alien friend to recover just compensation should be defeated or postponed because of the 

lack of recognition by the Government of the United States of the régime in his country. 

- A fortiori, as the right to compensation for which the act provided sprang into existence at 
the time of the taking, there is no grcund for saying shat the statute was not to apply, if ata 

‘later date, and before compensation was actually made, there should be a revolution in the 
country of the owner and the ensuing régime should not be recognized.” 

42 See Hatz, “Federal Legislative Courts,” 43 Harv. L. Rev. 894, 904. 
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proceed therein against the United States is distinctly an exceptional privi- 
lege, which is made available to aliens only upon condition of reciprocity, and 
the reciprocal privilege may well be limited, upon a fair construction of the 
statute, to the citizens or subjects of governments with which the United 
States has diplomatic relations. There would appear to be no inconsistency 
_ between this position and the general proposition that the citizens or subjects 
of states without recognized government have access to the ordinary judicial 
tribunals. 


VI. 


While the question of access to courts involves chiefly the scope and 
effect of the withholding of recognition, questions of marriage and divorce 
raise more fundamental problems. Under approved doctrines of private 
international law, or the conflict of laws, a foreign marriage valid where 
solemnized is recognized as valid everywhere, unless its recognition is for- 
bidden by some strongly held policy of the forura.® A foreign divorce is 
recognized if the court granting it had jurisdiction and if it is not repugnant 
to a strongly held policy of the forum.“ These are established general rules 
applicable where political recognition has been granted. Thus the English 
Court of Appeal, in a recent case, has recognized as valid a marriage solem- 
nized in Russia between domiciled Russian subjects, though the Russian law 
of marriage and divorce is strikingly different in some respects from the 
English law. Should the treatment of a foreign marriage or divorce be 
different where political recognition has been withheld? Should the judicial 
attitude toward a Russian marriage or divorce be different in the United 
States, in consequence of the withholding of political recognition, from what 
it isin Great Britain, where political recognition bas been granted? It seems 
perfectly clear to the present writer that the withholding of political recogni- 
tion should make no difference, that Soviet Russian law should have the 
same effect, in general, in United States conflict of laws cases, that it has in 
conflict of laws cases in Great Britain;** but the answer to this important 


. 8 See, for example, Dalrymple v. Dalrymple, 2 Hagg. Consist. 54; Royal v. Cudahy ' 
Packing Co., 195 Ia. 759; Ex parte Suzanna, 295 Fed. 713. 

“See, for zaple, Wall v. Williamson, 8 Ala. 48; Roth v. Roth, 104 IN. 35; Miller v. 
-Miller, 70 Misc. (N. Y.), 368; Kapigian v. Minassian: 212 Mass. 412, 

45 Nachminson v. MWashaineoti [1930] P. 85, 217. 

“6 It may be noted that substantially this view was taken by United States courts in cases 
- involving the laws in force under rebel de facto governments in the Southern States during 
the American Civil War. In Texas v. White, 7 Wall. 700, 733, it was said that “saets neces- 
sary to peace and good order among citizens, such for example, as acts sanctioning and pro~ 
tecting marriage and the domestic relations, governing the course of descents, regulating the 
conveyance and transfer of property, real and personal, and providing remedies for injuries 
to person and estate, and other similar acts, which would be valid if emanating from a law- 
- ful government, must be regarded in general as valid when proceeding from an actual, 
though unlawful government; and that acts in furtherance or support of rebellion against 
the United States, or intended to defeat the just rights of citizens, and other acts of like 
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question may be influenced substantially ky assumptions as to the funda- 
mental nature of the conflict of laws. 

If we take as our point of departure the essumption of the statutory sys- 
tem, that the typical conflict of laws case recuires a choice between two inde- 
pendent laws, we may be influenced to ccnclude that there is no choice when 
_ one of the laws is the law of a state without recognized government. If we 
start from the assumption of the interna-ioral system, that there is a single 
body of private international law principles Linding on all nations, we may be 
tempted to the conclusion that this body of principles, or a substantial part 
of it, is binding only among states having diplomatic relations.” Even if we 
accept the assumption of the territorial system in its primitive form, that the 
forum adopts the foreign law as a matter œ comity, it may be urged that 
there is comity only among states having diplomatic relations. However, if 
we accept the Anglo-American territorial system in its modern form, there 
would seem to be slight excuse for making ary fundamental difference in the 
conflict of laws between the law of Seviet Russia, where there is at present no 
government recognized by the United States, and the law of another state _ 
having a government recognized by the Unit2d States. Professor Beale has 
summarized our modern territorial system as follows: 


Although the law to be applied to the solution of the.Conflict of Laws 
is the territorial law, this dces not mean the law by which such rights as 
those brought in question would be created within the territory. As 
Westlake says, ‘The will which imposes 3 national law within territorial 
limits does not necessarily decree the application of that law to all the 
cases there arising, when great inconvenience would result from so 
doing.” The national law which is applied to the solution of conflicts is 
that portion of the national law whieh deals with the solution of con- 
flicts. If by the national law the vaidisy of a contract depends upon 
the law of the place where the contrast was made, then that law is ap- 


nature, must, in general, be regarded as invalid and void.” See Warren, The Supreme 
Court in United States History, ITI, 189; 22 Mish. L. Rev. 29,41. ‘Certainly if the laws of 
a government of paramount force formed in open reb:llion against the government of the 
United States are entitled to be treated as valid and binding in our courts in the determina- 
tion of private and civil rights, there can be no reason for refusing under similar circum- 
stances to enforce the decrees of the Soviet Government.” Connick, “The Effect of Soviet 
Decrees in American Courts,” 34 Yale L. Jour. 499, 508. “The every-day transactions 
of business or domestic life are not subject to impeachment, though the form may have been 
regulated by the command of the usurping government. ... To undo them would bring 
hardship or confusion to the helpless and the innocent without compensating benefit. On _ 
the other hand, there is no shelter in such exceptions for rapine or oppression.” Cardozo, 
J., in Petrogradsky M. K. Bank v. National City Bank (1980), 253 N. Y. 23, 28. See 28 
Mich. L. Rev, 750; 12 St. Louis L. Rev. 108, 118. C*. Gemma, op. cit., 892; Henry, op. 
cit., 103; 38 Harv. L. Rev. 816. 

47 It is not apparent to the present writer that the corclusion suggested is by any means a 
necessary consequence either of the statutory system oz of the international system. It is 
suggested only that theoretical difficulties may be somewhat greater when the problem is 
epproached from the statutist or internationslist point of view. 
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plied for determining the validity of a contract made abroad, not be- 
cause the foreign law has any force in the nation, nor because of any 
constraint exercised by an international principle, but because the na- 
tional law determines the question of the validity of a contract by the 
lex loct contractus. If it were really a case of conflicting laws, and the 

. foreign law prevailed in the case in question, the decision would be 
handed over bodily to the foreign law. By the national doctrine, the 
national law provides for a decision according to certain provisions of 
the foreign law; in the case considered, according to the foreign contract 
Jaw. The provisions of this law having been proved as a fact, the ques- 
tion is solved by the national law, the foreign factor in the solution— 
i.e., the foreign contract law—being present as mere fact, one of the facts 
upon which the decision is to be based. 

To explain the territorial theory in other terms, all that has happened 
outside the territory, including the foreign laws which have in some way 
or other become involved in the problem, is regarded merely as fact to 
be considered by the national law in arriving at its decision, and to be 
given such weight in determining the decision as the national law may 
choose to give it.* 


Should a court in the United States be called upon to adjudicate a case 
between private litigants in which there is an issue as'to the validity of a 
marriage solemnized in Russia, the withholding of political recognition from 
Russia would present no obstacle to the consideration of Russian marriage 
law as a fact “to be given such weight in determining the decision as the na- 
tional law may choose to give it.” And the reasons for giving weight to the 
Russian law of marriage as a fact will be no less persuasive because recogni- 
tion has been withheld from the Government of Russia. Up to the present 
time we have had in the reported cases in the United States only'a dictum 
that “a marriage which is valid under the laws of the present government of 
Russia is quite universally regarded as valid in this country.’ It is be- 
lieved, however, that the dictum states the correct rule, and that decisions to 


48 Treatise on the Conflict of Laws, 106. ‘The forum, when confronted by a case involv- 
ing foreign elements, always applies its own law to the case, but in doing so adopts and en- 
forces as its own law a rule of decision identical, or at least highly similar though not identi- 
cal, in scope with a rule of decision found in the system of law in force in another state or 
country with which some or all of the foreign elements are connected, the rule so selected 
being in normal cases, and subject to the exceptions to be noted later, the rule of decision 
which the given foreign state or country would apply, not to this very group of facts now be- 
fore the court of the forum, but to a similar but purely domestic group of facts involving for 
the foreign court no foreign element. The rule thus incorporated into the law of the forum 
may for convenience be called the ‘domestic rule’ of the foreign state, as distinguished from 
its rule applicable to cases involving foreign elements. The forum thus enforces not a for- 
eign right but a right created by its own law.” Cook, “The Logical and Legal Bases of the 
Conflict of Laws,” 33 Yale L. Jour. 457, 469. “It always is the law of the United States 
that governs within the jurisdiction of the United States, even when for some special occa- 
sion this country adopts a foreign law as its own.” Holmes, J., in Uravie v. F. Jarka Co. 
(1931), 51 S. Ct. 111, 112. 

49 Banque de France v. Equitable Trust Co. (1929), 33 F. (2d), 202, 205. 
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- 


the contrary in European cases** may be sxplained, in part, by reference to 
the position of the judiciary in Europear. governmental systems, and, in 
part, ty the different theories of private nternational law which prevail in 
European countries.*? 


VII 


The same fundamental problems are raed in cases involving commercial 
contracts made in Russia. There msy ^e cases of commercial contracts 
made in Russia under the Soviet law and a.so cases turning upon the eifect of 
Soviet laws and decrees upon preéxistirg Russian contracts. In Great 
Britaic, where the Soviet Government ha: been recognized, contracts made 
in Russia under the Soviet law may be adjudicated by reference to the 
Soviet law, and preéxisting Russian contra -ts may be modified, confirmed, or 
cancellad by Soviet decrees. Thus life insurance contracts annulled in 
Russia are regarded as annulled in Great Baitain.* In Switzerland, although | 
the Soviet Government has not been recognized, it has been held by the 
Federa. Court that the validity of a ecnteact made in Russia under Soviet 
law should be determined by reference cc Soviet law.” In the United 
States, where the Soviet Government hasmot been recognized, it has been 
held bv one of the lower courts, at least that the annulment of life insurance 
policies by Soviet decrees is a good defense to an action on a policy issced by 
a New York company in Russia before tne revolution. These decisions 
‘seem scund: Following Lehigh Valley Ra_lroad Co. v. State of Russia, dis- 
cussed above," it may be said that the Russian State is recognized and that 
the Russian law of contracts invoked in she: e cases is the law of the stats; but 
it is bel:eved that the reasons for the results reached are even more fundamen- 
tal. Convenience and justice require that n conflict of laws cases concerned 
with contracts made in Russia, recourse be had to Russian law in the usual 
way. turthermore, except as local policy} may be invoked to prevent re- 
course to the foreign rule, there is no <liffereace in principle between the effect 


50 See .elinkova v. De Serbouloff, Pastcriste telge-(1926), ITI, 131, Annual Digest (1925~- 
26), 29; Chiger v. Chiger (1926), 53 Jour. du Droit Int. 948, Annual Digest (1925-26), 26; 
Soviet Meares’ in Hungary, Annual Digest (192&~26), 31. 

8 “Nos everywhere—indeed only with us ard ir the United States—has the judiciary 
. traditionally shown a bold front to the executive.” Grey, “The Relations of the Executive 
and the Judiciary,” 15 Grotius Society Transaczions, 139 (1930). 

52 See Beale, Treatise on the Conflict of Laws CE. 8. 

53 Buerzer v. New York Life Assurance Co. (19273 £6 L. J. K. B. 930; Perry v. Equitable 
Life Assurance Society (1929), 45 T. L. R, 468. ' 

5 Schirz v. High Court of Zurich, Annual Digest 1925-26), 32. 

55 Dougherty v. Equitable Life Assurance Society 11929), 185 Misc. (N. Y.}, 103. This 
decision was reversed by the Supreme Court, Appelate Division, Dec. 27, 1929, in a mem- 
orandum opinion, on the authority of Sliosberg v. New York Life Insurance Co., 217 App. D. 
685, and Sokoloff v. National City Benk, 239 N. Y. 58. But the cases upon which the Ap- 
-pellate Division relied were both cases of contrects made in the United States. It is sub- 
mitted that the decision should have been athrmed. 58 Supra, p- 219. 
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of Soviet law on a contract made-in Soviet Russia and the effect of Soviet 
laws and deerees on a contract made in the Russia of Kerensky or of the 
Czars. ‘In both cases it is a question of the effect of Russian law upon a 
Russian contract. In neither case is the recognition of governments really 
involved. In neither case should the withholding of political recognition 
prevent the usual recourse to what is in fact the most convenient and ap- 
propriate source from which to derive a governing rule. 

The result may of course be different where the contract involved was 
made in the United States to be performed in Russia. In such a case there 
may be a valid contract, unaffected by Soviet decrees, though the decrees 
would excuse non-performance in Russia. Thus the judgment awarding 
restitution in Sokoloff v. National City Bank’ seems correct, though Judge 
Crane’s dictum to the effect that nationalization and seizure by the forces of 
an unrecognized government does not justify a plea of impossibility of per- 
formance can hardly be approved. 


VIH 


Similar problems are presented in cases dealing with questions of property. 
There may be cases involving the creation and transfer among private per- 
sons of various interests in movables or immovables having a situs within the 
control of a de facto government, and cases involving the effect upon mova- 
bles or immovables, within such control, of the de facto government’s laws or 
decrees. As in cases concerned with foreign marriages or foreign commercial 
contracts, it is believed that such situations present no question of political 
recognition, and that among private litigants the usual conflict of laws 
principles should apply. | 

The most important distinction suggested by recent property cases is that 
between the effect upon property rights of the acts and decrees of an unrecog- 
nized insurgent or revolutionary armed force and the effect of the acts and 
decrees of an established de facto government. In Banco de Lacuna v. 
Escobar," the lower New York courts refused to entertain a suit brought by 
a Mexican bank against unsuccessful revolutionary leaders to recover funds 
requisitioned by the revolutionists during the insurrection. The result was 
justified, not because the requisitioned funds appeared to be incapable of 
identification, but because it was- “doubtful whether United States courts 
should take cognizance of acts done under military authority in a foreign 
country.” In Compañía Minera Ygnacio Rodriguez Ramos v. Bartlesville 
Zinc Co.,5* suit was brought in Texas for the conversion of ore requisitioned 
by General Villa in Mexico, sold to parties in Mexico, and by them sold to 
defendant. At the time of the requisition Villa was engaged in an unsuccess- 
ful revolt against the Carranza forces. It was held that the seizure and sale 
` §7 (1928) 250 N. Y.69. See the same case before the New York Court of Appeals on the 


pleadings, 239 N. Y. 158, Dickinson, Cases, 157; commented on in this JOURNAL, Vol. 19 
(1925), p. 269. 68 (1929) 135 Mise. (N. Y.), 165. 59 (1925) 115 Tex. 21. 
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by Villa in Mexico were not acts of government which were entitled to re- 
spect in courts of the United States, and that plaintiff had not been divested 
of his title.°° Delivering the opinion of the court, Judge Pierson said: 


If this act of seizure should be respacted as the act of a foreign govern- 
ment, any acts in resistance of governn ent, ranging in scope from gen- 
eral banditry and anarchy to rebellicn -hat approaches to a revolution, . 
would carry the sanction of authorizec legal government, and though 
such organization utterly fail, leaving no one responsible for its acts, 
yet its unlawful acts in seizing private »roperty are made lawful out of 
respect to a government that does rot exist and never did rise to the 
dignity of a government.™ 


While it is correctly held that an unrecoznized and unsuccessful revolu- 
tionary force does not “rise to the dignity of a government,” capable of 
affectizrg property rights by its decrees or laws, it would seem to be clearly 
otherwise in case of an established de facto government. The decrees or laws 
of a de facto government will have no extrazerritorial force. The courts of 
another state may refuse to have recourse tc them on the ground that they 
are repugnant to a strongly held policy of the forum.” But in general they 
should be regarded as the most appropriate scurce of rules governing rights in 
property within the de facto government’s ecntrol. . 

In Banque de France v. Equitable Trust Co., a New York bank had re- 
ceived gold from a German bank for accouut of the State Bank of Soviet 
Russia. The Banque de France sued in the United States District Court for 
the Southern District of New York to recover the gold, alleging that the gold 
had belonged to the Banque de France and hed been illegally seized in Russia 
by Soviet authorities. By way of defens2 i was answered, inter alta, that 
the gold belonged to the Soviet State Bank that it had been received by. 
defendant as bailee, and that the court zotid not review the acts of the 
different Russian governments affecting property within their territorial 
jurisdiction. A motion to strike out defens.s was denied. Delivering the 
opinion af the court, Judge Goddard said: 

To deprive these defendants who are .merican nationals of asserting 
title to the gold which was skipped to then to bein the State Bank, and to 
preclude the defendants from showing in what manner such title was ac- 
quired, I believe would be doing vio-enze to fundamental justice and 
would be contrary to the principles which he courts of this country apply. 
It is quite apparent that if the defendan s are not permitted to do this, 


the probable result would be to subject them to double liability ... 
Justice requires that effect should be given by our courts, even though 


80 Cf. O'Neill v. Central Leather Co. (1915), 87 N. J-L. 552. If the Villa revolt had suc- 
ceeded and had received recognition, the result, would _ave been otherwise, on the principle 
of retroactivity. Ocetjen v. Central Leather Co. (1J1&, 246 U. S. 297; Terrazas v. Holmes 
(1925), 115 Tex. 32, supra, p. 216. 115 Tex 21,27. See 4 Texas L. Rev. 226. 

62 Etat russe v. Cie Russe de Navigation à vapeur 2t de Commerce (Ropit) (1925), 52 
Jour. du Droit Int. 391, 53 ibid., 667, Annual Digest (1!.25-26), 25. Cf. Luther v. Sagor & 
Co. [1921] 3 K. B. 532, 557. 63 (1929 33 F. (2d), 202. 
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we do not recognize the Russian government, to those acts in Russia 
upon which the rights of our citizens depend, provided that in so doing 
our judicial department does not encroach upon or interfere with the 
political branch of our government.™ 


IX 


Some of the most difficult cases presented to national courts in conse- 
quence of the withholding of political recognition from the de facto govern- 
ment in Russia have been concerned with the status of the private corpora- 
tions created under the old régime. In Great Britain, where the de facto 
government received a measure of recognition in 1921, it has of course been 
simply a question of determining the scope and effect of Soviet nationaliza- 
tion decrees.*© In the United States, on the other hand, it has been assumed 
that the problem is more complicated. 

In Fred 8. James & Co. v. Second Russian Insurance Co.,®’ the assignee of 


6433 F. (2d), 202, 206. After referring to Sokoloff v. National City Bank, 239 N. Y. 158 
(commented upon in this Journat, Vol. 19 (1925), p. 269), and Banque de France y. Equita- 
ble Trust Co., supra, Sir John Fischer Williams remarks: “It would be interesting to see 
whether an English court would follow the drift of these American decisions; manifestly 
grave injustice would result to private individuals from an attempt to affirm the invalidity 
of all dealings with private rights conducted according to the internal law of the unrecognized 
Government. And, after all, governments exist for the benefit of individuals, not individ- 
uals for the benefit of Governments. I venture the opinion that it would be found impossi- 
ble to adopt unreservedly the view that all acts, executive or legislative, of an unrecognized 
Government must be regarded in the Courts of a non-recognising Government as void.” 
15 Grotius Society Transactions 53, 74 (1980). 

65 “The revolutionary upheaval that occurred in Russia resulted in the complete disor- 
ganization of she. normal life of Russian corporations. Directors and shareholders were 
forced to suspend their corporate activities. Corporate records were lest or destroyed, 
share certificates were confiscated. In exile, surviving directors and shareholders have met 
and attempted to reorganize themselves for the purpose of continuing to do business, or to 
recover the assets of the corporations in which they are interested. Under these strained 
and unusual conditions, representatives of the corporations come into court with no pretense 
at strict compliance with all the requirements of their corporate charter, by-laws, and the 
laws under which the corporation was organized. Meetings of directors and shareholders 
are held, if at all, away from the principal office; directors are frequently holding over beyond 
their appointed term; shareholders have difficulty in producing strict proof of their interest 
in the company, agents purport to act on the basis of powers granted by boards of directors 
the members af which may have died or disappeared long since.” Nebolsine, ‘The Recov- 
ery of the Foreign Assets of Nationalized Russian Corporations,” 39 Yale L, Jour. 1130, 
1147. 

See Nebolsine, op. ctt; Rabinowitsch, “Das ausländische Vermögen der in Sowjetruszland 
nationalisterten Unternehmungen,” 2 Ostrecht, 1168; Tiefenau, L’existence a U étranger des 
sociétés' russes sonstituées sous l'ancien régime et nationalisées par le Gouvernement des Soviets; 
Wohl, “The Nationalization of Joint Stock Banking Corporations in Soviet Russia and Its 
Bearing on Their Legal Status Abroad,” 75 U. of Pa. L. Rev. 385, 527, 622. 

66 Russian Commercial and Industrial Bank v. Comptoir D’Escompte de Mulhouse [1923] 
2 K. B. 630: Banque Internationale de Commerce de Petrograd v. Goukassow [1923] 2 K. B. 
682; and the same cases on appeal to the House of Lords [1925] A. C. 112, 150. 

67 (1925) 239 N. Y. 248. 
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a Britisa creditor sought to sue a Russian 2orporation in New York, where 
the Russian company was doing business :s a foreign corporation, and en- 
countered the defense that the Russian co-poration had been dissolved by 
Soviet nationalization decrees. The New \ ork Court of Appeals held that a 
Russiar. corporation which had continuec to do business in the United. 
States after the nationalization decrees, ard which had vitality enough to 
appear ¿nd answer a complaint, could nct t= permitted to object that it was 
non-existent when summoned to answer fer its debts. Soviet decrees, of 
course, 2ould not discharge debts in oche: countries. The result, it was 
said, would very likely have been the sam: if the Soviet Government had 
been recognized by the United States. In Joint Stock Company of Volga- 
kama Ql and Chemical Factory +. National City Bank,®* the tables were 
turned. A Russian corporation was sting a New York bank to recover 
money deposited. It was answered thet under Soviet nationalization de- 
crees the plaintiff had ceased to be a corpczation. A motion to strike out 
the answer and direct judgment for the plaintiff was granted and on appeal 
this judgment was affirmed. Decrees issuec. before the deposit had nothing 
to do with plaintiff’s existence as a corpora ion; and it was not shown that 
plaintiff's existence had been terminated fer all purposes by the later de- 
crees,** 

Easily the most important case involving a Russian corporation thus far 
decided :s Russian Reinsurance Co. v. Stocdard and Bankers Trust Co.,”° 
commented upon in an earlier issue of tais JournaL.™ Since the case has 
provided an important point of departure fo: more recent decisions, it will be 
helpful to review it briefly at this poinz. .A Russian insurance company 
which hed been doing business in the United States for many years, and 
which hed been nationalized in Russia by tae Soviet decrees, joined the . 
defendant trust company and the New York Superintendent of Insurance in 
an action in equity to compel the return o funds and securities deposited 
originall; to secure United States policy holders and creditors. While 
claiming no interest in the funds and securities except as trustee or deposi- 
tary, the trust company objected that eitaerthe corporation’s existence had 
been terminated by the Soviet decrees, or that it was without capacity to 
sue, or that it was not represented by the exi ed directors who were attempt- 
ing to continue the business in France. Tle New York Court of Appeals 
reversed a judgment for the corporation anc dismissed the suit, chiefly for 
the reason that it could not give a judgmert which would protect the de- 
fendant against a second recovery elsewh2re upon the same cause of action. 


68 (1925) 240 N. Y. 368. 

69 Cf. Bamque Internationale de Commerce de Petragrad v. Hausner (1924), 52 Jour. du 
Droit Int. #88 (Federal Tribunal of Switzerland). Airmed on rehearing, Journal des Tri- 
bunauz (1925), 529. 70 (1925° 24C N. Y. 149, Dickinson, Cases, 162. 

n Vol. 19 (1925), p. 758. See also 5 Boston U. L. Rev. 255; 11 Cornell L. Quart. 99; 39 
Harv. L. Rev. 127; 52 Jour. du Drott Int. 1070; 35 Yale L. Jour. 98. 
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It was assumed that, in the absence of political recognition, United States 
courts could not regard Soviet decrees as the lawful decrees of a recognized 
government would be regarded. It was pointed out, however, that the de- 
crees of such a de facto authority may affect the rights, duties, or capacities of 
a corporate plaintiff in ways which United States courts cannot justly ignore. 
Referring to tte de facto government in Russia, Judge Lehman said: 


Its rule may be without lawful foundation; but, lawful or unlawful, its 
existence is a fact, and that fact cannot be destroyed by juridical con- 
cepts. The State Department determines whether it will recognize its 
existence as lawful, and, until the State Department has recognized the 
new establishment, the court may not pass upon its legitimacy or ascribe 
to its decrees all the effect which inheres in the laws or orders of a sov- 
ereign. The State Department determines only that question. It can- 
not determine how far the private rights and obligations of individuals 
are affected by acts of a body not sovereign, or with which our govern- 
ment will have no dealings. That question does not concern our foreign 
relations. It is not a political question, but a judicial question. The 
courts in considering that question assume as a premise that until recog- 
nition these acts are not in full sense law. Their conclusion must de- 
pend upon whether these have nevertheless had such an actual effect 
that they may not be disregarded. In such case we deal with result 
rather than ‘cause. We do not pass upon what such an unrecognized 
governmental authority may do, or upon the right or wrong of what it 
has done; we consider the effect upon others of that which has been done, 
primarily from the point of view of fact rather than of theory.” 


Limitations upon the rule of the Stoddard case were suggested by the case 
of First Russian Insurance Co. v. Beha, Superintendent of Insurance,” de- 
cided at the same time. In this case the findings affirmed by the court be- 
low established the continued existence of the corporate plaintiff and there 
was no danger of a second recovery against the defendant in another jurisdic- 
tion. The Stoddard case was distinguished and the plaintiff permitted to 
recover, 4 

The continued existence of a Russian corporation, notwithstanding Soviet 
nationalization decrees, was again recognized by the New York Court of 
Appeals, unde> somewhat different circumstances, in James & Co. v. Rossia 
Insurance Co. Suit was brought in New York by an English corporation’s 
assignee against a Connecticut corporation to recover assets of a Russian 
corporation which had been assigned by the latter's United States agent to 
the Connecticut corporation shortly after the first Soviet confiscation and 
nationalization decrees. The assignment had been made to conserve assets 
at a time when, though not insolvent, the Russian corporation was threat- 
ened by the revolution. It was held that the exiled directors of the Russian 
corporation and their United States agent retained power to conserve the 


72 240 N. Y. 149, 158. 73 (1925) 240 N. Y. 601.. 
4 Cf. Judge Pound’s dissenting opinion. Cf. also Severnoe Securities Corporation v. 
Westminster Bank (1925), 214 App. D. (N. Y.) 14. 15 (1928) 247 N. Y. 262. 
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corporation’s property in the United States. The assignment was sus- 
tained. Delivering the opinion of the court, Judge O’Brien said: . 


When old institutions have fallen and none which we will recognize 
have succeeded, how shall we deal with foreign owners of property within 
oar jurisdiction? We cast aside rigid rules made to control other con- 
ditions. We insist upon honest conduct, but when the morality of the 
proceeding satisfies us as a court cf equity, we will not obstruct the con- 
servation of property accumulated and segregated by command of our 
own statute for the protection and security of business transacted by 
a_iens “in this country and not elsewhere.” We view with some degree 
0: indulgence the honest though possibly irregular efforts of a resident 
azent of foreign property and of statutory trustees controlling that prop- 
erty when they are far removed trom the owner, when mails and cables 
aze interrupted, when old governments and old laws are overthrown 
and no new government and no new law acceptable to our institutions | 
have been established. Our attisude is fully expressed when we say 
“the problem before us is governsd, not by any technical rules, but by 
the largest considerations of public policy and justice.’ 


- A further limitation upon the rule oi the Stoddard case was announced by 
the New York Court of Appeals in Petrogradsky Mejdunarodny Kom- 
merchesky Bank v. National City Bark." A Russian banking corporation 
sued ta recover money deposited with the defendant bank in New York be- 
fore the Russian revolution. The suit was authorized by exiled directors of 
the Russian corporation. Lower New York courts dismissed the suit on the 
authority of the Stoddard case. This decision was reversed by the Court of 
Appeals, two judges dissenting, and the plaintiff was permitted to recover. 
It was held that plaintiff was still a jur-stic person with capacity to maintain 
- the suit, that the exiled directors were competent to act in its behalf, and that 
the possibility of another recovery elsewhere on the same cause of action was 
irrelevant in an action at law in which plaintiff had established its title to the 
funds in dispute. If unable to interpkead, it was said, the defendant must 
“respcnd to the challenge and defend as best it can.’’?8 

Neither the reasoning nor the rule announced in the Petrogradsky bank 
case is entirely satisfactory. Im so faz as the opinion may suggest that the 
Russian corporation was still a juristic person with capacity to sue because 
Soviet decrees could not be regarded as law in Russia, in the absence of 
political recognition, or because extinetion of juristic personality could be 
proved only by invoking the law of Russia of the Czars, it takes a position 
which it was unnecessary for the cour: to take and one which is certain to 
cause difficulty in later cases. It was sufficient to say that the New York 
court may disregard Russian law which is repugnant in its operation to a 
strongly held policy of the forum, and that the New York court chooses to 
recogn-ze corporate capacity to sue so _ong as there are assets in the United 
States, unaffected by Soviet decrees, ard directors, shareholders or creditors 


76 247 N. Y. 262, 270. 7 (1980) 253 N. Y. 23. 78 253 N. Y. 23, 39. 
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having the best existing claim to those assets. As regards the possibility of 
a successful suit against the defendant in another jurisdiction on the same 
cause of action, the result reached may be satisfactory, but the rule an- 
nounced is difficult to defend. It was said that the rule of the Stoddard case ~ 
is applicable to a suit in equity to wind up a trust, where the court may be 
unable to protect the trustee against rival claims, but that danger of double 
liability cannot relieve the defendant in a suit at law. The proposition 
would probably be well supported if this were an ordinary suit at law, but in 
truth the situation is unprecedented. The court is refusing to give the effect 
normally given to decrees or laws enacted at the corporation’s domicile. It 
is recognizing the continued existence of a corporation and the competence of 
its surviving directors on grounds which are unusual and justified only by 
the circumstances of an unprecedented situation. It is submitted that the 
court should do none of these things if, by so doing, it imposes an unfair bur- 
den or hardship upon one of the parties, and especially if the party preju- 
diced is one cf its own citizens. The circumstance that recent decisions 
abroad tend to minimize the danger of double liability, to which the court 
alluded in passing, would have been a more satisfactory reason for the result 
reached. ; 

In the last cf the reported New York cases dealing with the assets of Rus- 
sian corporations in the United States, the State Superintendent of Insur- 
ance applied for an order to take possession of the property and conserve the 
assets of Russian insurance companies in liquidation. The Superintendent 
relied upon the Stoddard case. Directors of the companies relied upon the 
Petrogradsky bank case. The order was granted, on the ground that a 
liquidation proceeding is governed by equitable principles, “with a direction 
that the funds should be retained by the superintendent until a government 
is recognized in Russia by the United States, or until the surplus funds may 
be transmitted to a liquidator or legal representative of the corporation to the 
domicile abroad, or in accordance with any provisions of a treaty of the 
United States.” Delivering the unanimous opinion of the Appellate Di- 
vision of the Supreme Court of the state, Judge McAvoy said: 


In the present case the primary question presented is not whether the 
courts of this country will give effect to the Soviet decrees, “‘nationaliz- 


79 «Tf it is contrary to the public policy of the forum to aid in carrying out a wholesale dis- 
solution and confiscation of assets of corporations outside of Russia, the courts should ex- 
tend the exception of public order to refuse effect to such decrees both in respect to dissolu- 
tion and confiscation, whether the state promulgating them has or has not been recog- 
nized. Once this step has been taken and the corporation is regarded as continuing in the 
forum for purposes of suit, the only problem remaining is for the court to determine that the 
party plaintiffs, directors, agents or shareholders of the corporation, appear in good faith and 
are the best available representatives of what remains of the corporation.’? Nebolsine, 
‘The Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 Yale L. 
Jour. 1130, 1161. 

80 Application of People, by Beha, Superintendent of Insurance (1930), 243 N. Y. S. 35. 
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ing” these companies, but is rather waether within Russia, or elsewhere 
outside of the United States, they haze actually attained such effect as 
tc alter the rights and obligations sf. tae parties in a manner we may not 
in Justice disregard, regardless of whether or not they emanate from a 
lawfully established authority reccgn-zed by our Executive Department 
or the Congress. ®! i 


X 


The authentication of documents by the officials of an unrecognized gov- 
ernment, while not exactly analogous, bears at least some significant resem- 
blances to the effect of the laws and decrees emanating from such a govern- 
ment upon contracts, property, corpcrat-ons and the like. A New York 
case has presented the problem recently -n an interesting way. The case 
began as a proceeding under the Workmen’s Compensation Act in behalf of 
the su-viving children of a Russian workman killed in New York employ- 
ment. ‘The children resided in Russia anc the proof of relationship and age 
was authenticated by Soviet officials. Polish consul-general in Russia 
certitied that the signature of the Russ.an official in charge of foreign affairs 
was genuine. It appeared that the United States War and Navy Depart- _ 
ments and the United States Veterans’ Buceau were accepting similar proofs 
of relacionship. Upon. this evidence, and the testimony of a-brother of the 
deceased employee, compensation was awarded. It was contended on ap- 
peal that the birth certificates were insafh ient because they depended upon 
the euthentication of officials of an unrecognized government. The argu- 
ment was rejected and the award affirmed In a per curiam opinion of the 
Appellate Division of the Supreme Court of New York, it was said: 


The non-recognition of the presen government in Russia does not 
require the rejection of this proof. `t has been judicially determined 
that there does in fact exist a gcvemnmment, sovereign within its own 
vecritory, in Russia. . . . Private -igkts and interests have been passed 
upon judicially during the existerce >f the present ‘Soviet Régime,” 
ard our courts have held to the priaciple that our state department 
“cannot determine how far the private rights and obligations of in- 
dividuals are affected by acts of a bod_’ not sovereign, or with which our 
government will have no dealings. ‘That question does not concern our 
foreign relations. It is not a political question, but a judicial ques- 
ticn.” In carrying out that principle, our courts proceed according to 
our public policy. . . . In the presen: case the private rights under our 
lary of the surviving children of a wo-kman, killed in a New York em- 
ployment, are involved. The act of aa official of the Soviet government 
in authenticating proof of relationsnipeand age is required to bring about 
equity and justice. There is no pracical way to reach the result con- 
templated by our humane statute otlerwise.® 


81243 N. Y. S. 35, 42. 
82 Werenjchik v. Ulen Contracting Corporation ( 980), 229 App. D. 36, 240 N. Y. S5. 619. 
83 240 N. Y. S. 619, 620, 621. l 
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XI 


In this review of so-called recognition cases, it only remains to notice 
briefly some international awards dealing with the effect of withholding po- 
litical recognition from a government upon the international responsibility of 
the state. The problem here is different in certain important respects from 
the problems presented to national courts. In the absence of agreement to 
the contrary, the international tribunal or commission is bound only by in- 
ternational law and treaties. While its function is Judicial, it is constrained 
by no limitations such as find expression in municipal law in the “act of 
state” doctrine or the doctrine of political questions. The granting or with- 
holding of political recognition is of course a fact, to be considered with 
other facts, but inevitably it plays a more limited and less conspicuous 
part.* 

It will be recalled that it was held, in 1923, in the arbitration between 
Costa Rica and Great Britain before Chief Justice Taft as sole arbitrator, 
that obligations incurred by a de facto government are binding upon the 
state, and that the withholding of recognition from a de facto government 
does not estop the prosecution of claims against the state. Two cases pre- 
sented by the United States in behalf of its nationals before the General 
Claims Commission, Mexico and the United States, have provided occasion 
for the application of these principles in situations a little more complicated. 
Huerta seized control of the Government of Mexico, maintained a short- 
lived administration which was never recognized by the United States, and 
was overthrown by forces of the Carranza régime to which recognition was 
later accorded. In the Hopkins case,* a claim was presented to recover on 
postal money orders purchased at Mexican postoffices during the Huerta ad- 
ministration. In the Peerless Motor Car Co. case,8? payment was claimed 
for automobile ambulances sold the Huerta government. Both claims were 
allowed. It was said that the Huerta government was clearly the régime of 
an usurper and that it was necessary to consider each transaction with such a 
régime’on its peculiar facts. A distinction was suggested between ‘‘acts of 
the Huerta administration in its personal character and acts of the Govern- 
ment itself in its impersonal character,” only the latter binding the Mexican 
State. Both the sale of postal money orders and the purchase of motor am- 
bulances were regarded as falling within the latter category, and hence as 
binding upon the state. The United States was not estopped to press the 
claims because it had refused to recognize the Huerta government. *®* 


81 Cf. Request for an Advisory Opinion concerning the Status of Eastern Carelia (1923), 
Publications of the Permanent Court of International Justice, Series B, No. 5, p. 18. 

8 See this JOURNAL, Vol. 18 (1924), p. 147, Dickinson, Cases, 174. l 

85 (1926) Mex. U. S. Op. Gen. CI. Com’n, p. 42, this JOURNAL, Vol. 21 (1927), p. 160. 

87 (1927) Mex. U.S. Op. Gen. Cl. Com’n, p. 303. 

88 See comment in this JOURNAL, Vol. 20 (1926); p. 541. 
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XII 


Considering the novel and difficult character of many of the problems 
presented, the deeply rooted prejudices involved in the Russian cases, and 
the natural desire of the courts to avoid commitments which might embarrass 
unnecessarily the executive handling of international negotiations, it would 
appear that the development of the law in recent recognition cases has been 
as coherent and satisfactory as could reasonably be expected. It has been 
assumed, of course, that the decision to grant or to withhold political recogni- 
tion is a political function and that courts are bound by whatever the politi- 
eal departments may decide. Within limiis as yet not clearly defined, it has 
been settled by English and American cases that political recognition is 
retroactive in effect. Although it is beyor.d the competence of courts éither 
to grant or withhold political recognition, it is clear that they must some- 
times construe the act granting or withho.ding recognition and that impor- 
tant rizhts may depend upon the construction adopted.®* It has become 
increasingly evident that courts are at times required to take cognizance of 
the existence of de facto governments, though recognition is withheld, and of 
certair. of the consequences of: their ex:stence. Cases which reach the 
courts after the de facto régime has been recognized or has disappeared are 
least embarrassing; but cases arising before the outcome has been determined 
may depend upon similar facts and require adjudication by the application of 
similar principles. As regards standing in court, the American cases have 
taken the position that an unrecognized dz facto government has no stand- 
ing; in brief, that it may neither sue nor be sued in national courts. The 
standing of a recognized state without recognized government has been 
distinguished on the ground that the continuity of the state is unaffected by 
the withholding of recognition from the government, and that the state may 
sue so long as there are officers recognized £s competent to authorize a suit in 
its behalf. . 

Cases concerned primarily with the effect of withholding recognition upon 
matters of private right have contributed most to the law’s development in 
recent years. A decade ago, unaccustomed to the somewhat novel practice 
of withholding recognition from a government for reasons other than its in- 
stability or irresponsibility, American couzts were inclined to take no cog- 
nizance of an unrecognized government or its laws. Itsoon became evident, 
however, that this was an unnecessary and an impossible position. In 
Sokoloff v. National City Bank, decided by the New York Court of Appeals 
in 1924, it was suggested that ‘‘a body or group which has vindicated by the 
course of events its pretensions to sovereign power, but which has forfeited 


' 89Of. The Gagara. [1919] P. 95, Dickinson, Cas2s, 92; The Annette [1919] P. 105, Dick- 
inson, Cases, 96; Luther v. Sagor & Co. [1921] 1 K. B. 456, [1921] 3 K. B. 532, commented 
on in 22 Mich. L. Rev. 29, 130, and in this Journat Vol. 19 (1925), p. 267; Inland Steel Co. 
v. Jelencvic, discussed supra, p. 216. 
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by its conduct the privileges or immunities of sovereignty, may gain for its 
acts and decrees a validity quasi-governmental, if violence to fundamental 
principles of Justice or to our own publie policy might otherwise be done.’’®° 
In later American cases, notably in those concerned with the situation in 
Russia, this suggestion has provided a point of departure for a more realistic 
approach to the problems presented. Russian nationals and corporations 
have been permitted access to courts. It has been intimated that Russian 
marriages and divorces may be recognized and that Russian commercial 
contracts may be adjudicated, under some circumstances, by reference to 
Russian law. Cognizance has been taken of the effect which Russian laws 
and decrees may have upon the ownership of property in Russia. The effect 
of Russian laws and decrees upon Russian corporations of the old régime has 
not been wholly ignored. In one case documents authenticated by Soviet 
Russian officials have been admitted in evidence. Moving conservatively 
from case to case, the courts have found a way to resolve most of the prob- 
lems presented without doing violence to justice or policy. 

Viewing this development in retrospect, it would seem clear that the courts 
may safely take another step, if indeed they are not already on the point of 
taking it, and recognize frankly that the withholding of political recognition 
presents no obstacles to the normal functioning of the conflict of laws process. 
Experience indicates that “an inversion of the exception of public order’’™ 
is not required, that reference may be safely made to conditions prevailing or 
to laws in force under an unrecognized de facto government in the usual 
conflict of laws way, and that the residuary judicial power to reject a refer- 
ence on the ground that it would be inconsistent with the policy or public 
order of the forum is adequate to meet all emergencies likely to arise. This 
course need embarrass the political departments no more than the course to 
which American courts are already committed, and, for that matter, will 
probably embarrass them less than the course pursued by English and Amer- 
ican courts in other classes of cases where judicial self-limitation has never 
been successfully urged. The course suggested will involve no real encroach- 
ment upon the political departments. When political recognition is long 
withheld, for whatever reasons, it will relieve the courts of the necessity of 
marking an uncharted path through a maze of novel theoretical difficulties 
and will measurably increase the certainty and predictability of the law 
governing matters of private right. 


90239 N. Y. 158, 166, Dickinson, Cases, 157, 160; this JournaL, Vol. 19 (1925), p. 270. 
“This statement is nothing else but an inversion of the exception of public order. In- 
stead of saying Soviet decrees are law but they will not be enforced if in a given case it is 
against public order, the court says: Soviet decrees are not law; but, exceptionally, when 
such non-recognition would lead to a result in opposition to public order, these decrees, 
nevertheless, will be enforced like law.” Habicht, “The Application of Soviet Laws and . 
the Exception of Public Order,” this Journan, Vol. 21 (1927), p. 252. 
* Habicht, supra, note 90. 
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‘By BLEWDTT LEE 
Of the New Yo-k Bar 


On September 15, 1930, the State Boa-d of Commerce and Navigation 
of New Jersey made a ruling that aircraft would not be permitted to land on 
any New Jersey waters above tidewater w-thin the jurisdiction of the state. 
The application had been made for perm‘ssion to operate a five passenger 
flying boat between Nolan’s Point, Lak- Hopatcong, a vacation resort, 
and New York City, and to set off a portion of the lake to make a landing 
place for the hydroairplane. It was stased that other inland waters in 
New Jersey were being used for a similar purpose, and the ground of the 
refusal was that aircraft flying from water constituted a menace to surface 
navigazion. This ruling created considerable newspaper comment and 
aroused! vigorous protest from persons inserested in aviation, and by order 
of Octcber 20, 1930, the ruling was limited to Lake Hopatcong. 

In some respects, lakes are ideal airport:, since they involve no construc- 
tion costs. Hydroairplanes (or as they are likely to be called hereafter, sea- 
planes} are easily served by small boats, ard while considerable water space 
is necessary for taking off and alighting, ir the present state of the art, and 
it is necessary to use considerable speec in order to keep control of the ma- 
chine, a general rule forbidding the use of lakes would undoubtedly cut off 
many places from air service. Lakes whick are quite large enough to accom- 
modate hydroairplanes might, on account ct being situated in rough country 
or marshy land, be otherwise entirely iraceessible. The enormous value of 
lakes to flyers has been demonstrated by the Canadian Air Service, and 
while undoubtedly local police regulations would be properly applicable to 
the use of hydroairplanes upon a lake where the situation called for them, 
a general denial of such use would be a serie us obstacle to aviation. In new 
countries, in the tropics, and in all coun-ries having rough terrain, where air- 
planes are most needed, lakes and rivers are almost the only possible landing 
places. Indeed it is only in such countrie: that aviation is really commer- 
cially profitable at this time, as, for example, in Colombia. The New Jersey 
ruling is particularly hard on private flyers on account of the high cost of 
airports. . 

The United States Government by tha Ar Commerce Act of 1926, passed 
on May 20th of that year, has provided For the qualification of aviators 
and the establishment of flying rules. Se-tion 11 (d) of the act punished’ 


11930 U. S. Aviation Reports, 198, a 
244 Stat. L. 568. The books on sir law reprint it. 
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exhibiting false lights and signals with intent to interfere with aérial naviga- 
tion “in the navigable airspace or waters of the United States.” This 
language is broad enough to show the intent of Congress to deal with all 
of the airspace above certain minimum safe altitudes of flight (Section 10), 
and the scope as to airspace indicates that the statute goes beyond what 
are technically navigable waters of the United States and covers any waters 
of the United States navigable in connection with the air. A seaplane con- 
nects all waters, which it can use, with the sea. The effect of such a broad 
interpretation of the statute would be to make all navigable waters in the 
United States waters of the United States for the purpose of air navigation 
but not for navigation by water only. It would be a serious business to 
make all navigable waters in the United States technically ‘navigable 
waters of the United States,” on account of the penal laws punishing ob- 
structions and the like. Unquestionably interior waters which are naviga- 
ble by the use of hydroairplanes would now fall within the jurisdiction of 
the national government to the extent which the government chooses to act. 

Since, however, the action taken in New Jersey is not confined to intra- 
state flying, but addresses itself to flying between New York and New 
Jersey, the question arises whether or not the regulation is an unlawful - 
regulation of interstate commerce and something beyond the power of the 
state to make at all. An aviator, having a federal license, flying a hydro- 
airplane registered under the laws of the United States, between New York 
and New Jersey, takes us back again to the case of Gibbons v. Ogden, where 
a New York law forbade steam vessels of New Jersey from operating in 
New York waters. In a contest in the courts between the licensed aviator 
with his licensed flying boat and the state authorities, it would not be un- 
reasonable to expect that the aviator would have the best of it, assuming ° 
that there was really room for his boat without danger to others. 

Observe that this is not the case of a law forbidding operation dangerous 
to surface craft, or forbidding loud noise audible more than a proper dis- 
tance, or forbidding creation of a nuisance, on state waters. Such a law, 
if reasonably framed, would very probably be sustained, and might even 
have the effect of causing the art of airplane construction to be improved. 
But simply to forbid the use of hydroairplanes at all would very likely go 
beyond the necessity of the actual situation, and on account of that very ex- 
cess be condemned as an unconstitutional regulation of interstate commerce.* 

An important provision of the Air Commerce Act of 1926 is that it ap- 
plies, as shown by its first paragraph, almost wholly to transportation in 
whole or in part by persons for business purposes, navigation of aircraft 
in the conduct or furtherance of a business, or navigation of aircraft from 
one place to another for the operation or the use of a business. As said by 
the managers on the part of the House of Representatives near the beginning 


39 Wheat. 1; 6 L. Ed. 23 (1824). 
í Railroad Co. v. Husen, 95 U. S. 465 (1877), 24 L. Ed. 527. 
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of their statement to the House, ‘The clause [as to registration], of course, 
would not cover the use of aircraft for the purpose of transportation from 
home to office,” or intrastate flights.5 (This implies, of course, that flying 
was fres before the act was passed.) It follows, therefore, that the grant of 
the right to fly covered by the statute is also limited to commercial flying. 
On the other hand, the air traffic rules were expressly intended to apply to 
every kind of traffic. Section 11 (a) (5) of the act expressly applies the 
- traffic rules to “any aircraft.” The way things are actually working out, 
all aircraft are being registered and all pilots are being licensed under the 
federal law, whether or not the flying is interstate or is commercial. State 
legislation plays its part in this result, and is expected to make the result 
complete for all flying. 

When we come to deal with small interior lakes and rivers not navigable 
waters of the United States, we enter 1pon the realm of matters where a 
national uniform rule is not possible. =very lake is different. On some-a 
place to fly would be easy to provide, w.thout sacrificing the safety of those 
who operate surface craft; on others this would be quite impossible. There 
' is also the matter of the noise made by Lydroairplanes which, in the present 
state of the art, is very objectionable, worse than that made by outboard 
motorboats. Just as local pilotage regulations under state laws have been 
sustained ever since the case of Cooley v. Port Wardens,® so reasonable 
local regulations necessary to the safety or comfort of the neighborhood 
ought to be sustained. The analogy between such local police regulations 
and pilotage laws and regulations is very close, bearing in mind, however, 
that ships are allowed to land somewhsre, and are not driven away alto- 
gether. Instead of forbidding hydroamplanes on account of their noise, 
one might forbid the noise. 

In the present state of the art, a lancing place is as necessary to an air- 
plane as a station is to a railroad, so that to deny the right of landing at 
least somewhere is equivalent to denying the right of flight. The confusion 
upon the subject of the law of the air is simply because flying is new. The 
law of interstate commerce as applied to railroads and ships has become 
commonplace. The precedents already made are just as applicable to air- 
_planes as to vessels and trains. An interesting feature of the statutes now 
in force generally in regard to flying is that they do not confer the right 
of landing at all except in case of forced landings. For example, Section 
4 of the Uniform State Law of Aeronauties,’ in force in many states, provides 

5 Frederic P. Lee’s Legislative History of the Ar Commerce Act of 1926 (public document 
entitled Civil Aeronautics), p. 48. This is a very useful and convenient work. See also 
his complete article on the act in 12 Am. Bar Assn. i 371 (1926). 

612 Eow. 299, 13 L. Ed. 996. 

7 Lee’s Legislative History, 133. For the lawsin 47 states see U. S. Aviation Reports for 
~ 1928 and 1929, references in Mr. Newman’s article 39 Yale L. J. 1124, n. 49 (June, 1930), 

and Staze Adoption and Enforcement of Federal Air Law, by Frederic P. Tee; 16 Am. Bar 
Assn. J. 715 (Nov. 1930). | 
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that “the landing of any aircraft on the lands or waters of another, without 
his consent, is unlawful, except in case of a forced landing.” The right to 
land must be implied from the grant of the right to fly. 

The idea that the federal government has power over the subject of flying 
by virtue of its admiralty powers has ceased to receive serious considera- 
tion. It is true that seaplanes while afloat on the water are subject to the 
admiralty jurisdiction and are regarded as vessels. Indeed, the Uniform 
State Law of Aéronauties by Section 1 provides that “a hydroplane, while 
at rest on water and while being operated on or immediately above water, 
shall be governed by the rules regarding water transportation; while being 
operated through the air otherwise than immediately above water, it shall 
be treated as an aircraft.” (The word hydroplane is erroneously used to 
mean hydroairplane or seaplane.) Section 7 of the Air Commerce Act of 
1926 provides that the navigation and shipping laws of the United States 
shall not apply to seaplanes or other aircraft. 

Except when it is on the water or just above it, it is quite obvious that a 
hydroairplane is not a boat, but something as different from it as an aquatic 
bird is from a fish. It is also obvious that the federal jurisdiction through its 
admiralty powers over navigable waters is not sufficient to justify the federal 
statute. Unless waters are used for interstate or foreign commerce either 
directly or through their connection with other waters, the waters, however 
navigable really, are not navigable waters of the United States in the tech- 
nical sense.” The general use of hydroairplanes on inland waters might lead 
Congress to change the present rule. As to what are navigable waters of a 
state, there is much diversity of ruling in the several states.!° Whether, for 
example, a small lake is navigable would be decided differently in different 
jurisdictions. Some states go so far as to say that a stream which will float 
logs is navigable, while others even treat as navigable, waters which can be 
used only for pleasure boats. The number of authorities on the subject is 
very great, and the tendency is in favor of holding waters navigable if 
possible, since the result is to give the public the right to use the waters as a 
highway and to withdraw the waters from private ownership. The history of 
the Air Commerce Act of 1926 has been instructively written by Mr. Fred- 
eric P. Lee, then Legislative Counsel of the United States Senate. The act 
is drawn with great care and its perusal will give a constitutional lawyer as 
much pleasure as Baron Parke is said to have received from a special pleading 
which he took to show a sick friend. Great pains were taken to keep the 

e Reinhardt v. Newport Flying Service Corporation, 232 N. Y. 215, 217; 183 N. E. 371; 
18 A. L. R. 1824, 1825 (1921). An opinion rendered September 8, 1930, by Assistant At- 
torney General Messerschmidt to the Railroad Commission of Wisconsin bases the right to 
use navigable inland lakes upon the idea that hydroairplanes are boats. 1930 U.S. Aviation 
Reports, 288. 

° T'he Daniel Ball, 10 Wall. 557, 565 (1870), 19 L. Ed. 999; The Montello, 11 Wall. 411 


(1870), 20 L. Hd. 191. The latter case states a rule as to what is navigable. 
10 A convenient reference is to the article on “Navigable Waters” in 45 Corpus Juris. 
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statute within the limits of the Congressisnal power over interstate and 
foreign commerce, and the act contains a- the end a separability clause 
which provides against an accidental overstepping of these limits. - 

The key-to the statute is found in ths fect that Congress is acting only 
under its power over commerce. As originelly drawn, the statute provided 
for a centralized control of flights, but the Senate cut the statute down to 
interstate and foreign commerce. Some parts of the act, such as those 
providing for flying rules and those wkizh Dunish showing false lights, are 
evidently intended to deal with all kinds of fying everywhere. Itis obvious 
that in order for the flying rules governing Hterstate commerce to be effec-. 
tive, they must be applied to intrastat2 commerce as well. This has been 
intimated in the only case which has yet been reported on the subject. It 
does noz follow that every regulation actually made under the statute is 
constitutional as applied to intrastate conamerce: there is doubt possible 
about some of them.” Aviators may rct fly at a height less than 500 feet; 
over congested areas 1000 feet. This is zoning the air, which modern instru- 
ments permit to be done. 

It is important to remember that whether there was a right of flying over 
private land at common law or not, statutes >n the subject have conferred it 
very generally in the United States. In Section 4 of the Uniform Aviation 
Act, it is provided, 


Fight in aircraft over the lands anc waters of this state is lawful, 
unless at such a low altitude as to iate-fere with the then existing use 
to which the land or water, or the spa@ over the land or water is put 
by the owner, or unless so conducted +s to be imminently dangerous 
to persons or property lawiully on tae bnd or water beneath. 


A provision in the Air Commerce Ac of 17926 gives in the altitudes above 
. the minimum prescribed by regulation, ‘ a public right of freedom of inter- 
state anc foreign air navigation in confcrmit~ with the requirements” r of the 
act. 

Once tpon the well-known terrain of rterstate commerce, there is an em- 
barrassment of riches so far as precederts ar> concerned. State police laws 
and regulations not in conflict with federal Satutes can be applied to flying 
craft. The most interesting case so far :s tie one of the hydroairplane on 
Lake George in the State of New York.* ‘Tle proprietor of a hydroairplane, 
which was used in carrying passengers ior pleasure around the lake, was. 
arrested ror running a floating vessel without a muffler, contrary to the New 


1 Neismonger v. Goodyear Tire & Rubber Co , 192°: U. S. Aviation Reports, 96, 98 (Feb. 
22, 1929, No. Dist. Ohio). An intrastate fae ese, in which an injunction has been 
expected. 

12 See “Aviation Law and the Constitution,” by Arthur L. Newman II, 39 Yale Law 
Journal, 1118-1129 (April, 1980). 

18 People ex rel. Cushing v. Smith, 196 N. Y. Sapp. 441, 242; 119 Misc. Rep. 294, modified 
in 198 N. Y. Supp. 240, reversed in 199 N. Y. Supp. 342 (1923). 
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York law applicable to state waters. He sued out a writ of habeas corpus 
and was discharged by the trial judge on the ground that a hydroairplane is 
not a floating vessel and that only Congress could punish such an act. 
Upon appeal, the order was modified and was ultimately reversed on the 
authority of the Reinhardt case, in which the highest court of New York 
held that a hydroairplane on the water is a vessel. The statute has since 
been amended so as not to apply to hydroairplanes by the New York act of 
March 28, 1929. 

The State of New Jersey, where the question discussed in this article first 
arose, is one of the most advanced in the matter of air legislation. It has 
adopted the Uniform Aviation Act, has required a federal license from its 
pilots engaged in intrastate commercial flying, and has enacted that aircraft 
flying in intrastate commerce must come up to the federal requirements of 
those flying in interstate commerce.“ 

As regards the policy of local regulations, it is worth noting that the 
French encourage the use of inland waters for flying, and there are maps 
showing on what parts of French inland rivers and lakes it is possible to 
alight. Military men will approve of this, since it furnishes experienced 
aviators for future war service. Young men love the bright face of danger, 
and the state can turn the sport of flying to vital uses in time of need. 

It has been claimed that sovereignty over the upper airspace exists only in 
the United States and none in the states. This doctrine creates new diff- 
culties of its own. The result of excluding altogether state legislation might 
be unfortunate, and the actual legislation proceeds upon a different theory. 

The respective domains of legislation over the airspace as between federal 
and state governments can be readily solved just as in case of the land and 
waters underneath. The federal government has power of legislation over 
the airspace for federal purposes, including the regulation of interstate and 
foreign commerce, and the state governments respectively have power of 
legislation for the purpose of intrastate commerce, and in the exercise of their 
police power the residuary powers of legislation for all purposes not federal. 
The federal government also has power of legislation over intrastate com- 
merce to the extent necessary to protect interstate commerce. 


“N. J. Laws of 1928, p. 133, of 1929 p. 721, of 1930 p. 332. 

16 “The Air Domain of the United States,” Frederic P. Lee (1928), partly reprinted in his 
Legislative History, etc., at p. 104. See especially the very interesting case of Smith v. 
New England Aircraft Co. (Mass.), 170 N. E. 385, 389, 391 (March 4, 1930) for the opposite 
view. This case deals with the rights of owners of land adjoining an airport. The subject 
of trespass by passing over is also ruled upon.: An injunction was refused, but one was 
granted in Swetland v. Curtis Airports Corporation, 41 F. (2d), 929 (1930), Judge Hahn’s 
opinion contains an interesting general discussion. At page 937 he points out that the 
celum of Accursius was probably only a few hundred feet up. For a French case in which 
damages were allowed, see Dickinson’s Cases on the Law of Nations 371 (8 Revue Juridique 
de la Locomotion Aérienne, 282).: American cases of ead agurea by eaa are col- 
lected in 9 N. C. Law Review, -60 (Dec. 1930). i 
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Attention is called to the prospect of further state legislation. At the 
recent (1930) meeting of the American Bar Association, a draft of a Uniform 
State Air Licensing Act, applicable to intrastate commerce, was approved. 
The Committee on Aéronautical Law of the association has also under con- 
sideration a Uniform State Aéronautical code. The goal of uniformity of 


" - air law throughout the United States is at last in sight. Attention is also 


called to the 41 articles containing the work of the Warsaw Convention on 
International Transportation by Air in Detober, 1929, at which 33 nations 
were represented, including three from Latin America. 

In Section 6 of the Air Commerce Act of 1926 we read: “The Congress 
hereby declares that the Government of the United States has, to the exclu- 
sion of all other nations, complete sovere-gnty of the airspace over the lands 
and waters of the United States, includ-ng the Canal Zone.” Foreign na- 
tions deal only with the federal government, and as to them this declaration 
is appropriate, and it is to them that it :s directed. 

In Section 2 of the Uniform State Aéionautics Law adopted by many of 
the states, we read: “That sovereignty in ihe space above the lands and waters 
of this State is declared to resi in the State, except where granted to and as- 
sumed by the United States pursuant z0 a constitutional grant from the 
people of this State.” The exception manifestly refers to the powers granted 
the federal government by the federal constitution. The declaration as to 
the sovereignty of the state over the airspace refers to all other powers. There 
is no real conflict between the two statues. 

In view of modern discoveries as to the axtent of space, it is fair to ask what 
is the upper limit of this statutory sov2reignty of the air. The inverted 
bowl of heaven which ‘“‘impotently rolled” over the medieval jurist, was to 
him a real boundary. His celum was only afew hundred feet aloft. How 
are we to deal with an ever-moving sky whose height is insufficiently reckoned 
in light-years? Are we to suppose that sovereignty extends so far, or that 
the United States, like the Poet’s Sejanus. with each advanced step blots out a 
Star of heaven? We might have learned from the prevalence of the ancient. 
art of falconry that flying overhead is not of itself a trespass. And Just as the 
problem of trespass by flying is solved oy limiting the land owners’ rights to 
the height needed to protect his effective possession, so the problem of the 

dominion of the state over the airspace above its land and territorial waters 
is to be solved by the height needed to protect the state’s effective possession 
and use of the superincumbent airspace. The effective range of its cannon 
will be tae utmost limit of its exercise of sovereignty over the air, as it once 
was (now it is much less in distance) over the sea. The state can act no 
further. For a nation to claim sovereignty over space which it cannot con- 
trol is like claiming sovereignty over the moon when it is overhead. This 
limitation of the power of sovereignty is a condition, not a theory. As Mr. 
Justice Holmes has said, sovereignty is a pure question of fact. 

In a recent article by Patricolo Majo ic the Revue Juridique Internationale 
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de la Radioeléctricité, ® the conclusions reached after an interesting discussion 
are as follows: The sole sovereignty which it is possible to admit over space, 
is a sovereignty limited in height, in regard to aviation, that is to say, in the 
matter of aéronautic law. The ether, medium of transmission of radio- 
communications, ought to be considered as an element absolutely free. 

The argument that ether-space is free because its control is beyond the 
physical power of the state (for who can stop the Hertzian waves?) applies 
also to airspace so far as concerns aircraft flying so high and in such a way as 
to be beyond the physical control of the state below. The heart of the matter 
is, where is the limit of actual power? What is the use, says this author, of 
this assertion of sovereignty by a.state? How can it be guaranteed against 
aircraft which fly over its territory at five or six thousand meters aloft and at 
a speed of five hundred kilometers an hour? In our country airplanes have 
already climbed over eight miles and have flown for commercial purposes at a 

-speed of 270 miles an hour. Aircraft have not yet reached by any means 
their limit in height and speed of flight. In the future much long-distance 
flying will undoubtedly be done at night and done at great heights in order to 
gain great speed. Also the problem of noise made by flying is not insoluble. 
Sir Sefton Brancker, the lamented Air Vice Minister who perished recently in 
the catastrophe at Beauvais, prophesied that within a hundred years men 

_ will fly at a height of 50,000 feet and at a speed of 760 miles near the ground, 
and vastly greater speed at 50,000 feet aloft; that men will make a journey 
from Southampton to New York in four and a half hours.’ 

“Sovereignty is a question of power and no human power is unlimited.’’!® 
The artificial notion that the state has absolute sovereign power to unlimited 
height will not forever restrict the world in the use of the upper airspace for 
a highway. The doctrine is no longer fruitful. Aviation outgrows it. 
In order to punish crimes on aircraft, it is necessary to return to the analogy 
of the ship, and certainly in airships over the high seas.?? Eckener carried 
law with him. It was found impossible for any nation to forbid the use of 
the high seas.2° Governments exist for the exercise of power, and where 
power no longer exists, sovereignty becomes a mere ascription. From the 
point of view of actual control, the analogy of the high airspace is to the high 
seas, and of the low airspace to the marginal seas, An airplane in the high 
air may conceivably be dangerous to the surface below, but if it should fall 

‘there would be nothing left to punish. The risk of collision is reduced and 


16 Fifth Year, No, 20, Oct.—Dec. 1929, pp. 266-7, 270-271. One should consult 
“Aviation and International Law,’ by Manley O. Hudson, 1 Air Law Review, 183-210 
(April, 1930). 

17 New York Times, Oct. 12, 1980. Squadron Leader A. H. Orlebar, of Great Britain, 
is credited with a speed of 357.723 miles an hour in 1929. 

18 Holmes, J., in The Western Maid, 257 U.S. 418, 482 (1921). 

19 Ninth International Juridical Congress at Budapest, 2 Air Law Review, 74 (Jan. 1931). 

20 For the origin of the rule as to the limit of the marginal sea, see Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction, 48, 65 (1927). 
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the prospect of safe landing is improved by high flight. Not high flight but 
low flignt is forbidden by law. The chance of something dangerous being 
dropped by accident is so small as to de nos worth considering. -If the air- 
plane is beyond effective gunfire, the ssace kalow cannot control it, any more 
than the state can stop aérolites from: falling, or end a volcanic eruption. 
Beyond the range of effective gunfire, the dirspace requires no lucubrations 
of jurists to make it free: it simply ts tree. Men have learned to fly there. 
Freedom has its zone, and in those heizhts monopoly falls back like Lucifer 
when he saw the stars. 

Von Bar, Bluntschli and other jurists mace a distinction between free air- 
space and territorial airspace. The time msy come when the United States 
will be advocating for all nations a narrow territorial airspace just as England, 
the greetest of maritime Powers, now advocates a narrow territorial sea: 
Will Americans or Englishmen or Frencim=n or Italians be content if they 
can be prevented by law from flying aercss «ther countries even at the most 
harmless heights? The Shah of Persia cnc forbade more than one flight a 
fortnight across his country. The theory CG an unlimited sovereignty over 
the air-may cost us dearly. We have suddenly become a great flying Power, 
and will ‘want to fly everywhere. Ameəri@ns build a dam in Abyssinia. 
Are thev not to fly thither from the sea without the consent of England, 
France or Italy? These Powers might beuave like we do, and forbid our 
passage. l 

At great heights the air escapes from ell autnority, said Von Bar. Asearly 
as 1887 Holtzendorff pointed out thas the air dominion was limited by the 
range of gunfire (then rifle fire), and suzgested, therefore, a limit of 1,000 
meters.’ In 1896, Rivier had already p>in-éed out that if there should be a 
limit in height of aérial territory, it skoud be governed by the range of 
cannon. This doctrine of limited heighs hs never since lacked the support 

21 That there is still a space where the air is free, zee “Guns against the Airplane,” 140 
Scientifiz American, 424-7 (May, 1929), where he aighest vertical range of fire given is 
42,000 fse:, and that of the three-mch gun ‘ideal fo bombing aircraft flying at the lower 
altitudes’ touches about 30,000 feet. From “Hight wiles High,” by Robert B. Renfro, 17 
Aéro Digest, 62 (July, 1930), it appears that Lieut. spollo Soucek, U. S. N., in a Wright- 
Apache blane reached a height of 43,156 feet. Bombers are supposed to fly at about 12,000 
feet. To quote from the first article mentioned, st p 424, “The principal rôle of the gun is 
to destroy the airplane, or to force it to climb to suc_ high altitudes that it cannot accom- 
plish its mission of obtaining informacion, taking ph:tographs, bombing or raiding.” Ob- 
viously a gun which will do this has a sufficient ranpe ior military purposes; no greater is 
required for any other reason. The range of fl gFt is now higher than the effective range of 
artillery. An excellent discussion, written beore al planes flew so high, will be found in 
Merignhac, Les lois et coutumes de la querre sur terre, 193-202 (Paris, 1903). 

221 Annuaire de U Institut de Droit International, 24 (Ghent, in 1906). 

232 Handbuch des Vélkerrechis, 230. 

2% I Droi! des Gens, 140-141. The best general refe-ence is perhaps J. W. Garner, Recent 
Developments in International Law, 141-160 (1925), discussing all the theories, with many 
citations. A classical discussion of freedom oi the ar is Fauchille’s in his Traite de Droit 
Internatior.al Public, Vol. 1, Part 2, pp. 581-892, 397,588, 605, 622 (1925) 8th Ed. by Bon- 
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of eminent jurists. The names of Merignhac and Oppenheim will also be re- . 
called. - To illustrate the doctrine here maintained, aircraft traveling at a 
great height without stopping would have the right to fly from the United 
States to Alaska across Canada without permission from Canada; Canadian 
aircraft, in the same way, from Montreal to Halifax across Maine without 
the consent of the United States. The landlocked countries like the Vatican, 
Czechoslovakia, Austria, Hungary, Switzerland, Bolivia, Paraguay, Afghan- 
istan, Abyssinia, Poland, the Belgian Congo, can never accept the doctrine 
of absolute sovereignty of the air without the right of innocent passage. 
They would imprison themselves: what hope is there here for the general 
consent which gives rise to international law? 

Weare told that ‘Freedom from her mountain height unfurled her stand- 
ard to the air,” but Freedom must now go up higher than that to unfurl her 
standard, and certainly it would be anything but appropriate for her to use 
the United States flag for the purpose. It is not our fault that the beautiful, 
hunted angel was not compelled to beat her ineffective wings against the void. 
For read what follows: 

Section 6 (c) of the Air Commerce Act provides, after forbidding foreign 
aircraft to be navigated in the United States otherwise: 


If a foreign nation grants a similar privilege in respect of aircraft 
of the United States, and/or airmen serving in connection therewith, 
the Secretary of Commerce may authorize aircraft registered under 
the law of the foreign nation and not a part of the armed forces thereof 
to be navigated in the United States, and may by regulation exempt 
such aircraft, and/or airmen serving in connection therewith, from 
the requirements of section 8, other than the air traffic rules; but no 
foreign aircraft shall engage in interstate or intrastate air commerce. 


This last clause creates as completely as possible a monopoly of flying, 
throughout the United States. It forbids a Canadian to fly to Mexico in his 
own plane on business without stopping.” The spell of Circe must have been 
uponus! We never saw Our Eagle ‘soar aloft on ample pinion,’ we saw only 
a new trough to get our feet in. (The trough was empty.) When the slave 
breathed the air of England his chains fell from him, but when the flying man 
breathes the air of the United States, his wings fall from him, Orientals tell 
of a valley so deadly that birds cannot fly overit. This clause of the statute 


fils. Other recent general references are 1 Oppenheim International Law, 417-424 (Me- 
Nair’s Ed. 1928). “Developments in Aerial Law,” by R. F. Williams, 75 U. Pe. L. Rev. 
139-158 (Dec. 1926). The Wrights did not begin to fly until 1903. The third edition of 
Diena’s Diritto Internazionale Pubblico is now appearing. Professor Diena supports the 
doctrine of a sovereignty limited in airspace (article of Patricolo Majo, supra.) 

25 Compare Grogan v. Walker & Sons, 259 U. S. 80, 87 (1921), 42 Sup. Ct. Rep. 423; 66 
L. Ed. 836. Not only should the law permit transit across the country overhead, but the 
usefof airports on the way, if necessary, should be permitted in order to give the right of 
innocent passage. (Compare Articles 1§ and 24 of the Air Convention of October 13, 1919.) 
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marks the burial place of the doctrine of iraocent passage,® which it was 
claimed by those who pleaded for absolute sovereignty of the air, would re- 
lieve the hardship of that. doctrine. In the Air Convention of October 13, 

1919, the treaty provision in regard to sovereignty was in consideration of the ` 
promised freedom of innocent passage. W2 have used the reverse of the 
medal, and suppressed the obverse. Tke gallant Frenchmen who recently 
flew to New York from Paris and then went 2n to Dallas and other cities for 
compensation, apparently violated this act. To have fined them would have 
been barbarous. This kind of statute, mcnopolizing the airspace for na- 
tionals end exploiting it for the benefit of local industrialists, is what the ad- 
vocates of the doctrine of freedom of the ai? foresaw as inevitable, and this 
has prevented them from giving up the good fight for the right of man to the 
free use of the air. No recantation has ever come from that valiant band of 
jurists. We Americans have followed the w—ite plume of Henry of Navarre: 

Down, down with every foreigner, 
But let our brethren. go. 

Our brethren may have some difficulty hewever, in taking their aircraft 
with them everywhere they wish to go, for tt_s exclusion of foreign aircraft is 
a game t which two can play, indeed many more. We are a flying people, 
yet it is we-who are teaching other nations by our example, to close their 
airspace against us.” This law has made a closed sea of the air from Miami 


2 “ Art. 2. Hach contracting State undertakes -n time of peace to accord freedom of inno- 
cent passage above its territory to the aircraft of the cher contracting States, provided that 


the conditions laid down in the present convention ar observed... .” “Art. 15. Every - - 


aircraft of a contracting State has the right to cross 12e airspace of another State without 
Iending....” Aérial Navigation Convention of Detober 13, 1919. Printed in Lee’s 
History, ete., 158, 160. The ratifications beginring at page 156 show that nearly all the 
great civilized nations have adopted the convention, notably the great air Powers, such as 
the British Empire, France and Italy. Chile, Pamane., and Uruguay have ratified it. The - 
right of innocent passage is also granted by the Pan american Convention on Commercial 
Aviation of February 20, 1928, Articles IV and XU, Lee’s History, ete., 170,172. We nare . 
signed both conventions, but ratified only the latcer. See also Note 27, 

27 In Venezuela a similar law providing for a mcnopoly of internal flying by nationals was 
adopted June 6, 1920. There are such laws also in Argentina and Brazil. In Peru, on the 
other hanc, except over certain prescribed areas, foreizm eircraft are allowed to fly as low as 
8,000 meters. 2 Antokoletz, Tratado de Derecho Internacional Publico, 371 (Buenos. Aires, 
1928); Hans Oppikofer (collecting statutes), League of Nations Report, 0.339, M. 139. 
1980. VIH. 6. Pages 93, 111-112; and especially Survey of Commercial Aérial Navigation 
Law in Latin America by Julius L. Puente, 1 Jounal of Air Law, 128 (April, 1930). The 
right to fly across the country without previous permission of the local authorities, in the 
absence of an arrangement by convention, has beer refused in Argentina, Brazil, Chile, 
Colombia, Cuba, Salvador and Venezuela. Alreedy m 1916, however, Panama had taken 
counsel of her hopes instead of her fears. In Artic e 1£38 Codigo Administrativo it is written, 
“ Aérial Navigation is free over the whole terrirory of the Republic without any other 
restriction than as provided by law for the proper secunity of the State.” There at least the 
new ways cpened by science and inventive genius hav= not been closed by law. As pointed - 
out by Henry-Couannier in his Elements Créateurs tu Lroit Aérien (Paris, 1929), the doctrine 
of absolute sovereignty of the air has worked in the r:terest of the small states, which can 
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to Seattle. But we have not watched a larger closed sea of the same kind 
spread from the Caribbean to the Antarctic Ocean over Venezuela, Brazil, 
and Argentine, even over Cuba. We forget that Latin America with Canada 
is much larger than the United States. “But no foreign aircraft shall engage 
in interstate or intrastate air commerce.” To such nations as are interested 
in reciprocity, what reciprocity can we offer as to internal flying? Perhaps 
their internal flying would be their most profitable business. We want to 
fly to them, but they care very little about flying to us. The craving for 
airspace is nearly all on our side. We are plucking out our own flying 
feathers. Our great competitor, France, with fair hope of the hegemony of 
the air, pays subsidies, but keeps the right of innocent passage. Itis worth a 
subsidy. Germany, which flies more than any other Power except ourselves, 
maintains the freedom of the air. The hopes of mankind lie in the growth of 
limitations upon sovereignty. The new Madam Roland will say, “O Sover- 
eignty how many crimes are committed in thy name!”’ 

When the author of these lines first wrote upon this subject (1913), 
the fear of air bombs had not yet clutched at the heart. Men’s thoughts 
turned to freedom as naturally as flowers to the sun. We then recalled the 
great apostrophe of William Tell to the storms of his native land, “Blow, 
Ye are the winds of Liberty!” and hoped that no jurist would be found to 
tell him that any foreigner riding on those winds would be subject to punish- 
ment. What seemed then so preposterous as to point a jest, became in thir- 
teen years the law of the United States. The winds of Switzerland are still 
the winds of Liberty. ‘‘Over all nations is humanity.” Our protection 
must be Air Defence, not narrow and greedy laws. We let humanity down 
when we refuse the innocent passage of the air. No other great air Power 
does so. De Visscher has proposed as the only way out of. the present 
situation in the world that the right of innocent passage be made a principle 
of international law.?® He accepts the formula La circulation aérienne inter- 
nationale est libre. The freedom of innocent passage, not the right of sov- 


on this basis close their air frontiers against the world. An excellent account of the present 
world situation will be found in Kenneth W. Colegrove, International Control of Aviation 
(Boston, 1930). Professor Colegrove thinks the United States should ratify the Air Naviga- , 
tion Convention of 1919 as amended (pp. 93-94). This would automatically give Congress 
power to regulate intrastate commerce, for the purposes of the convention. Missouri v. 
Holland, 253 U. S. 416 (1920). In Henry-Couannier’s book (144), the following countries 
are given as having adopted in their legislation the principle of the freedom of the air: Ger- 
many, Austria, Bulgaria, Danzig, the Sarre, Switzerland, and Yugoslavia.. (Attention is 
called to his international bibliography at page 299.) 

28 See “Sovereignty of the Air” in this JOURNAL, Vol. 7 (1913), p. 470. 

202 Zettschirft fiir das Gesamte Luftrecht 4,16 (1928). At the 1930 meeting in New York 
of the Internetional Law Association, one of the principles adopted was that all countries 
should agree to an Air Navigation Convention in which each contracting party should 
undertake to accord in time of peace freedom of innocent passage above its territory to 
private aircraft of the other contracting parties, provided that the conditions laid down by 
the convention are complied with. 1 Air Law Review, 468 (Nov., 1930). 
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ereignty, is the great matter. To bo-zow from Henry-Couannier, if the 
doctrine of the absolute sovereignty oi ih air should cease to be a dead letter, 
it would be necessary to disregard it cm =ccount of the requirements of aérial 
navigation. Already our statutory zrmhibition of aviation canbe evaded 
by irregular flights. The prospects o7 iz; future enforceability along our im- 
mense air frontier are not good. Ir: 1919 the soldier shut the jurist in a 
tower. The engineer has come to the >2scue. 

From Lee’s Legislative History (2&, 157) we learn that in the eens 
to the House Report of March 17, 1926, under Section 6 it is said of the 
International Air Navigation Conver Z- of 1919, which our government had 
signed but had since ignored, 


So long as the United States als to ratify the convention, the con- 
vention would, by its terms, baz aircraft of this country from flight in 
Great Britain, Canada, and oter British Dominions, France, Italy 
and Belgium, among others. An amendment to the convention per- 
mitting any nation a party theresc to conclude special conventions for 
the avoidance of such prohibitioc, 2s pending, but has been ratified by 
only a few of the 22 contracting nations. 


In fact, fourteen ratifications of the emendment had already been filed by 
Augusi 4, 1925, and the amendmeni itself was in force on December 14, 
1926. 

In this appendix Section 6 was reprsseated to be for the purpose of retalia- 
tion. When men are arranging a mon)-Dly, which, ifit is a financial success, 
will invite the odium of all other naticrs, a sense of shame is a good deal to 
expect, but one may still complain of tn= lack of a sense of humor. The real 
purpose was to prevent foreigners from getting a scrap of the business. - 
Even intrastate commerce was forbidderm them. On May 20, 1927, we sent 
our first flyer to Europe—Charles Linckergh. He received so great a recep- 
tion that now the only adequate retalz#tscn would be to repeal from our law its 
ignoble and unworthy discrimination against foreigners. At least the right 
of innazent passage could be given. Helind its iron mask, the statute bases 
the entrance of foreign aircraft upon reciprocity, and then makes reciprocity 
almost impossible. A clever hand was excluding all foreign aircraft. 

In an Associated Press dispatch ircm Mexico City of PeO 1, 1931, 
appears the following: 


The Department of Communications has announced that danse 
pilots who land in Mexico withcut permission of the Mexican Govern- 
raent will be detained and their >isnes held subject to confiscation. 

The department explained that she order had been issued because 
American pilots have repeatedly disregarded warnings that they must 
kave permission from the goverrment to fly over Mexican territory. 

The department recently placad a ban on commercial flying by for- 
eign aviators in Mexico without a government permit. These orders 
excepted pilots of established air lines. 


30 No. 572, 69th Coagmess, Ist Session. 
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.. Our example is contagious. Under our law, what reciprocity shall we 
now: offer Mexico? Meanwhile our statute should be a warning to all the 
world that it is against the common benefit of mankind to accept into inter- 
‘ national law the doctrine of sovereignty of the air unless it is limited by the 
. right of innocent passage. The air Powers would also do well to consider 
the effect of unlimited sovereignty of the air upon their airways to their colo- 
nies and upon their future air commerce with the world. 

This article closes with quotations from two rather far-seeing Frenchmen. 
: The first is a conclusion of Henri Bouché, editor of L’ Aéronautique.” 


The international character of air traffic is a new development. We 
have no longer to deal with a traffic which-goes from one country to 
another without penetrating the latter’s territory, but merely touching 

at the port and returning to the sea; in the near future it may be possi- 
-ble to fly over countries at altitudes which will make sovereignty an 
empty. word because all control will be illusory. 


_ The second is from Emmanuel Chaumié, an official in the French Air 
“Ministry,” speaking of a requirement which ‘makes the establishment of 
regular air lines dependent upon the authorization of the countries flown over. 


It would be foolish to think that this restriction of the liberty of the 
air which. we have not advocated can be long maintained. If 
. . . through narrow nationalism we wish'to keep for ourselves alone 
-the use of our sky, we will divert from the more direct and convenient, 
though not obligatory, French routes the very traffic that we seek, 
We must take as our goal the development of French sectors of inter- 
continental routes. so that when the air becomes as free as the sex is 
now these French lines will be preferred to other Bosse ones, in 

anternatione, traffic. 


POSTSCRIPT 


Since the foreeding article was written, on Fenn 19, 1931, iie Senate 
ratified the Pan American Convention of Commercial Aviation, dated Febru- 
: ary 20, 1928. This convention has so far been ratified by five of its twenty- 
- one signatories, Panama, Mexico, Guatemala, Nicaragua, and the United 
States, between whom it will become effective. Article IV provides that 
_ each contracting state undertakes in time of peace to accord freedom of inno- 
_ cent passage above its territory to the private aircraft of the other contract- 

. ing states, provided that the conditions laid down in the convention are 
.- observed. Under Article XXII, each contracting state has the right to-estab- 
lish reservations and restrictions in favor of its own national aircraft in regard 
_. to the commercial transportation of passengers and merchandise between two 

` or more points in its territory, and to other remunerated. aéronautical opera- 

. tions wholly within its territory. . Obviously the effect of this convention 

“upon the Air Commerce Act of 1926 will be small. 


3t Report to League of Nations, ete. C.339,M.139, 1930. VIII.6. p. 81 (Geneva, 1930). 
2 Colegrove, International Control of Aviation, 38. : 


SANCTIONS CONSTRAINING DIPLOLATIC REPRESENTATIVES 
TO ABIDE BY THE —OCAL. LAW 


By CHESNEY EILL 
M.A., Harvard Ur-versity 


Although diplomatic representatives erjoy certain immunities in the 
countries to which they are accredited, they =re not free to disregard the laws 
of the state receiving them. When a diplamatic representative breaks the 
local law, the ordinary procedure and the rual sanctions cannot always be ` 
appliec. However, the individual or the sate injured by infraction of the 
law by the diplomatie representative is praccted by a number of sanctions 
and means of applying them. The purpose of this study is to examine their 
effectiveness. 


I. OBEDIENCE TO SuBSt_NTIVe LAW 


Diplornatic representatives are granted :ertain privileges, and some of 
these constitute exceptions from the local =ubstantive law. For example, 
the diplomatic representative is usually reli=ved of the payment of taxes on 
his residence and personal property. In tce United States, rulings of the 
Attorney-General and regulations promulga-ed by the Treasury Department, 
make an exception of diplometic repre=ntatives in applying statutes 
regulating the transportation and use of ir+oxicating liquors. Unless the 
diplomatic representative enjoys a privilege 2 regard to a matter, he is bound 
by the local substantive law, although he Las immunity from the ordinary 
criminal, civil and police jurisdiction of the -eceiving state. The weight of 
opinion of publicists? and the practice of sates’ prove that the diplomatic 
representative is considered bound by the lal law. 


1 Attorney-General Palmer, Feb. 5, 1919; letter of } -cretary of State Charles E. Hughes to 
Representstive Davis, New York Times, Jan. 6, 1922: 25 U.S. Treasury Decisions, Internal 
Revenue, dp. 144-45 (T. D. 3484); text also in Dick—son, E, D., Cases on the Law of Na- 
tions (1¢2!), p. 568, n. 18. l 

2 Fenwick, C. G., International Law (1924), p. 361 Satow, A Guide to Diplomatic Prac- 
tice (1922), I, p. 252; Von Frisch, Strupp's Wörterb—-h des Vélkerrechts und der Diplomatie 
(1922), I, p. 401; G. Inganni, Die strafrecktlich Eater~torialitat der diplomatischen Personen, 
pp. 88-48; Sir Cecil Hurst, “ Les immunités diplomatig_zs,” 12 Academie de droit international, 
Recueil (1926), p. 18; Hershey, Amos S., Essentials o International Public Law and Organi- 
zation (1927), p. 405; Hyde, C. C., International Lav Uhiefly as Interpreted and Applied by. 
the U nited States, I, pp. 759-760. Oppenheim, L., Liternational Law, 3rd ed., I, sec. 387, 
does not believe that it is so well established that th= substantive law binds the diplomatic 
representative, citing Beling, Die strafrechtliche Bea=itung der Exterritorialitat (1896), pp. 
71-90. 

3Lord Burleigh to L’ Aubespine, French Ambassado - who in 1587 endeavored to assassinate 
Queen Elisabeth, saying that although he escaped 1e punishment, he was not acquitted 
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II, PRECAUTIONARY AND PREVENTIVE MEASURES 


The receiving state may take precautionary or preventive measures against 
actions of diplomatic representatives which endanger its safety or that of its 
inhabitants. Such actions define the limit of the inviolability of the diplo- 
matic representative. The Institute of International Law, in Article 6 of its 
code of August 13, 1895, states that inviolability may not be invoked: 

1. In the case of lawful defense on the part of individuals against acts 
committed by persons who enjoy the privilege; . . 

2. In case of reprehensible acts committed by them, compelling the 
state to which the minister is accredited to take defensive or precau- 
tionary measures; but except in cases of extreme necessity, this state 
must confine itself to making the facts known to the government of the 
said minister, to requesting the punishment or the recall of the guilty 
official, and, if necessary, to surrounding his house to prevent illegal com- 
munications or public expressions of opinion.® 


Most publicists take a similar position.6 States have found it necessary to 
take precautionary measures from time to time, ineluding restraint, coercion 
and occasionally arrest and imprisonment, and in a few instances individuals 
“have used self-defense. Necessity of use of restraint arose more frequently 
in past centuries than it does today, but there have been some instances 
within the past half-century.” At present the chief application of restraints 
is in the field of police regulations, particularly traffic ordinances.® 


III. SATISFACTION THROUGH THE DIPLOMATIC CHANNEL 


Redress for violation of law by the diplomatic representative may be 
sought in various ways. A method always available is complaint through 
the diplomatic channel, and this is the most frequently used. Other methods . 
which may be available are: suit of the diplomatic representative in the courts 
of the sending state, or suit in the courts of the receiving state in case of 
waiver of immunity, or in case the diplomatic representative remains in the 
receiving state after his immunity ceases. 


from the guilt of the offense, Ward, R. P., The Law of Nations, II, pp. 314-15; Phillimore, 
Commentaries upon International Law, II, sec. CLXI, pp. 206-7. Decision of Kammerge~ 
richt of Berlin, June 26, 1899, 29 Clunet (1902), pp. 146-47; 1899 U. S. Foreign Relations, 
p. 818; Moore, Digest, II, pp. 778-79. 

‘Field, Outlines of an International Code, Arts. 109, 153; Foster, J. W., The Practice of 
Diplomsey (1906), p. 160; Hershey, op. cit., p. 403, n. 32; Satow, loc. cit.; Vou Frisch, op. cit., 
p. 400. 

5 Scott, J. B., Resolutions of the Institute of International Law (1916), p. 120. 

6 Hall, International Law, 8th ed., p. 223; Hyde, op. cit., I, p. 760; Cobbett, Leading Cases 
on Int. Law (1922), I, p. 306; Clunet, E., 14 Clunet (1887), p. 396. 

7 Case of Waddington, Satow, I, sec. 298; Sun Yat Sen, 1896; Legation of Pope in France, 
1906, 14 Clunet, p. 176. See Ch. de Boeck, “L’ Expulsion et les dificultés internationales 
qu’en soulève la pratique,” 18 Acad. de dr. int., Recueil (1927), pp. 510-17. 

8 Post, pp. 265-267. 
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Sir Cecil Hurst outlines the procedure to te followed in gaining satisfaction 
for injury by means of the diplomatic channel.® The first step is to address 
the person charged with the injury. Ths motives influencing the diplomatic 
representative to meet his obligations are: fizst, the public opinion of his own 
country which will denounce as a reflectior on its own honor the failure to 
meet obligations; and second, the bac reputation, and possible peril to 
diplomatic career, arising from his actions. An additional motive is fur- 
nished minor members of a mission by she knowledge that their immunity 
may be waived by their government. 

In case the direct demand is ineffective, the matter may be carried before 
the head of the mission. If this is also ineffective, it is necessary to request 
the assistance of the Minister of Foreign Afairs of the receiving state, who 
will communicate with the chief of the mission concerned. The measures 
which the head of the mission may take in relation to his subordinates are 
determined by his instructions.!° If the Lead of the mission believes the 
charge is warranted, he will so inform tae Minister of Foreign Affairs, and 
may advise his subordinate to make settlement, or may prefer that immunity 
be waived, in order to get judicial determiration of the case." 

If the head of the mission does not take action, the Minister of Foreign 
Affairs may appeal to the sending state. Genet points out that the head of 
the mission may prefer that suit against h:s subordinate be brought in the 
courts of the sending state.“ It is the opinion of Sir Cecil Hurst that ami- 
cable representations made to the chief of vhe mission almost always suffice 
to assure the satisfaction of the claim or to -ead to some means of regulating 
the difference. Most states provide for the control of diplomatie officers 
through their department of foreign affairs.“ 

The treatment of cases through the Ministry of Foreign Affairs is custom- 
ary, but there are some variations from this method.” 


‘Les immunités diplomatiques,” 12 Acad. de cr. iat., Recueil (1926), pp. 209 ff. 


10 The Organic Law of the Mexican Diplomat. oe of June 3, 1896, Art. 44, provides | 


that “In exceptional cases, in which the seriousness of the offense demands an immediate 
remedy, tae chiefs of the missions car suspend from iis functions the diplomatic or consular 
employee who may be subordinate to them; meamwhile they must without delay send to the 
Secretary of Foreign Relations an account to justify zhe action.” Guia Diplomatica Consu- 
lar, 2d ed., 1902, Ministerio de relacicnes exteriors. u Post, pp. 260-261. 

12 Dame nvest: 2 Clunet (1875), p. 91; Slatin, 11 Clunet (1884), p. 339. 

13 Genet, Raoul, Traité de Diplomatie et de Drow D-plomatique, tome I, “ L’ Agent Diploma- 
ligue,” p. 690. (Paris, Pedone, 1931.) This treatise is a careful and detailed analysis of 
theory ard practice, including court decisions. 

14 The Organic Law of the Mexican Diplomatic Corps, Art. 43, op. cit., p. 18, provides that 
the Secretary | of Foreign Relations may impose tre punishments of written censure and sus- 
pension with loss of part or all salary, not exceeding five hundred pesos. 

3 A uncque institution for dealing with cases irvolving a person enjoying diplomatic 
immunity was instituted in Austria-Hungary by a royal act of January 29, 1795, by the 
ereation of a procedure before the Grand Marshal of the Court prior to references to the 
Minister of Foreign Affairs. Slatin. “De la juridiction sur les agents diplomatiques,” 11 
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LV. SUIT IN THE Courts OF THE SENDING STATE 


An injured person may sue a diplomatic representative in the courts of the 
state which sent the diplomatic representative, since he does not there enjoy 
immunity.16 Most states provide a forum for suit against public officers 
functioning outside the jurisdiction of the state? However, this recourse 
seems to have been rarely used in regard to diplomatic representatives. 
The Court of Appeals of Brussels took jurisdiction of a case against a Belgian 
diplomatic agent who had endorsed letters of exchange to the profit of an 
Austrian creditor, and payable in Austria. The court declared that the 
diplomatic agent could not be sued except in Belgium, unless it were proved 
that he had accepted the jurisdiction of the foreign tribunal, and declared 
that the Belgian law of prescription applied.'® 

The High Court of Cassation and Justice of Rumania decided that the 
commercial attaché of Rumania in Italy could be pursued in Rumania for 
trafic d'influence, when this tort is punishable by both Rumanian and Italian 
legislation.1* 

In a dicta in the case of Dickinson v. Del Solar, Lord Hewart, C. J., makes 
the following observation: “Even if execution could not issue in this country 
while Mr. Del Solar remains a diplomatic agent, presumably it might issue 


Clunet (1884), pp. 829-342. The jurisdiction of the Grand Marshal was transferred by law 
of Feb. 5, 1919 to the ordinary courts. A detailed plan of procedure was made April 30, 
1924. Erlass vom 30 Apri, 1924, J. U. B., Nr. 14, über den Rechtshilfeverkehr mit dem Aus- 
land, If Teil. Verkehrmit exterritorialen Personen, Arts. 22-28. See Lissbauer, K., Die 
österreichischen Strafprozessgesetz nach dem Stande vom 1 Janner, 1926, 3rd ed., pp. 408-11. 

The Code of Criminal Procedure of Estonia contains the following: 

Art. 229. Proceedings in respect of crimes or offences committed by persons belonging to 
foreign embassies and missions shall only be instituted after diplomatic communications with 
the immediate official superior of the accused. 

Art. 230. Crimes and offences committed by persons in the service of ambassadors, en- 
voys and other diplomatic agents shall fall in the ordinary manner within the jurisdiction 
of the criminal courts, unless special provisions to the contrary exist in treaties concluded 
with foreign Powers; nevertheless, summonses, whether in connection with the preliminary 
enquiries or the final proceedings in the court, shall be transmitted to such persons through 
the Ministry for Foreign Affairs. Answer of Fr. Akel to Questionnaire No. 3, Codification, 
` Publications of the League of Nations, V Legal 1927, Vol. 1, p. 156. 

For the procedure in Holland, consult the letter from the Minister of Justice to the 
Procureurs-General of the Courts, Feb. 3, 1922, in 6 Bulletin de I’ Institut Intermédiaire 
International (1922), pp. 373-74. 16 Genet, op. cit., I, p. 588. 

17 Von Frisch, op. cit., p. 401. The English statutes, Acts 11 and 12 Will. ITI, c. 12 and 42 
Geo. III, c. 85, and the cases arising under them are found in Gibb, A. A., The International 
Law of Jurisdiction in England and Scotland, p. 278. See also Art. 16 of the German Code 
of Civil Procedure of Jan. 30, 1877; Art. 27 of the Austrian rule of jurisdiction of Nov. 20, 
1852; Art. 40 of the Brazilian Civil Code; Art. 40 (2) of the Spanish Civil Code. 

18 Belgian J udiciaire (1893), p. 392; Journal des Tribunaux, Feb. 26, 1893; Clunet (1893), 
pp. 942-43. 

_ 19 March 3, 1928, 24 Bulletin de l Inst. Inter. Int. (Jan. 1981), p. 66; Revue de dr. int. privé, 
XXY, p. 512. l f 
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“if he ceases to be a privileged person, and the judgment might also be the 
foundation of proceedings against him im Feru at any time.” 2 Peru was 
the state which Mr. Del Solar represented n England. | 


V. RECALL, Dismiss..t, EXPULSION 


The receiving state may. request the -eell of diplomatie representatives 
accredited to it, or in certain circumstaace dismiss or expel them. These 
means may be used to indicate the dissatisaction of the one state with the 
other, as well as to indicate dissatisfaction with the action of a diplomatic 
, represer:tative. In practice these means a-a of limited application. First, 
request for recall and in a higher degres dsmissal and expulsion, are used: 
with caution by governments, since states have shown great reluctance in’ 
granting to the receiving state the right to terminate the function of a dip- 
lomatic representative unless a serious eherge is brought against him and 
adequately proved. Most states have bee: unwilling to concede recall on 
the sole ground that the person has become persona, non grata. Second, 
these sanctions have been limited in application to offenses committed 
against the receiving state,” such as conspiracy, infraction of neutrality 


20 23 th:s JourNaL (1929), p. 859; posi, p. 260. 

21 For example, request of Mexico for recall of the =oviet Ambassador as a consequence of 
demonstrations of communists before Mexican embassies in two American capitals, Jan. 
1930. New York Times, Jan. 24, 25, 1930. 

2 A large number of cases of recall, expulsion end dismissal are not definitely attacks on 
the state. The following grounds presented by states indicate the fact. England: Bestou- 
jew-Rioumine, Russian Ambassador, publication of memoire recounting the wrongs of the 
Czar at the hands of England, 1720; M. de Palm, “ep esentative of the Emperor, publication 
of memoire complaining oi statements of the Englieı monarch concerning a secret treaty, 
1726 (Satow, op. cit., I, secs. 413, 434). France C-ade de Casa Florez, arrest of Spanish 
revolutioraries in French territory, 1814 (Gatow, I sec. 486); Rakovsky, Soviet Russia, 
signature of a political manifesto, 1927 (Oppenheim, Lit. Law, 4th ed., p.624,n.1). Russia: 
La Chetardie, France, letter speaking of the Czarna in injurious terms, 1744. Spain: Saint 
Aignan, France, proposal insulting to an officer 1718; Charles Pinckney, United States, 
threatening note to the Minister of State (Satovw, E sec. 382); Mr. Bulwer, England, un- 
wanted advice about internal affairs, 1848 (Satow, I, 2c. 423). Sweden: Count Rasoumoff- 
sky, Russia, note resented by sovereign as personal nsult, 1788 (Satow, I, sec, 435); chargé 
d'affaires of France, whose presence had become “sbsolutely useless,” 1812. Lisbon and 
Portugal: personal conduct of the Nuncio of ths Eope disapproved. Peru; Mr. Jewett, 
United States, lack of courtesy, 1846 (Satow, I, sec.-17). Brazil: Mr. Wise, United States, 
1847 (Satow, I, sec. 422). Venezuela: Mr. Russell, United States, statement reflecting on 
the integrity of Venezuelan officials, 1875; French and Belgian Ministers, defamation of the 
state, 1895 (Satow, I, sec. 437). Mexico: Mr. Poinset, United States, 1829; Mr. Cummins, 
Great Britain, 1924 (Oppenheim, op. cit., p. 647, 5.2). United States: Yrugo, Spam, tam- 
pering with the press, 1805; Jackson, England, imsiruation of bad faith on the part of the 
government, 1809; M. Poussin, France, disrespect! communications, 1849; Marcoleta, 
Nicaragua, violation of confidence and attempt to defeat negotiations, 1852; Cataczy, Russia, 
abuse of claimants against Russia and attempt to deat negotiations, 1871; Sackville-West, 
England, interference with the suffrage, and im>ug-ing the President and Senate, 1888; 
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laws, or interference with the internal affairs of the receiving state, or dis- 
courteous or unfriendly conduct. Consequently, in practice, they do not 
furnish reparation to private persons for injuries. States are not prone to 
concede recall as a consequence of minor infractions of police regulations, 
though the diplomatic representative might be given his passports and dis- 
missed by the receiving state. Recall, dismissal and expulsion are effective 
sanctions in two ways. They deter gross infractions of the laws of the 
receiving state and they prevent repeated infractions of the law of the re- 
ceiving state by removing the offender from the country. Many of the 
earlier cases were due to conspiracy of the diplomatic representative against 
‘the state,” but this has been rare in modern times except during the World 
War. The United States requested the recall of Genét, Minister of France, 
in 1793, and that of Segur, Minister of Salvador, in 1863, and dismissed Mr. 
Crampton, Minister of England, in 1856, for violation of American neutrality 
laws.24 The Prince of Reuss, German Minister at Teheran, who organized 
in Persia armed bands against the Russians ir: 1915, was dismissed.” Count 
Luxbourg, German Minister to Buenos Ayres, was given his passports by 
Argentina, because he sent to Berlin by Swedish diplomatic pouch indications 
which permitted the sinking of vessels leaving Argentina without leaving a — 
trace. Recall of Von Papen, Von Igel, Boy-Ed and Dr. Dumba, for sabo- 
tage in the United States,?’ and the Ministers of Germany, Bulgaria, Austria- 
Hungary and Turkey, for criminal maneuvers in Greece from 1915 to 1916, 
led to their recall.2® 

Argentina dismissed the Nuncio of the Pope in 1884 on the sade that 
he was opposing a law on education,”® and France dismissed the secretary 
left in charge of the Pope’s legation in Paris for violation of the law regulating 
- activities of the clergy.*° 

The review of cases given above may not include all those which have 
occurred, because most governments avoid giving publicity to requests for 
recall, and informal conversations may lead to the transfer of the diplomatic 


Thurston, Hawaii, 1895, furnishing press criticism of American policy in Hawai; De Léme, 
Spain, letter derogatory of the President, 1898 (Moore, Digest, IV, pp. 484, 589). 

For the early period see Adair, E. R., The Exterritoriality of Ambassadors in the Sixteenth 
and Seventeenth Centuries (1928). 

*3 England: Leslie, Bishop of Ross, representing Mary, Queen of Scots, 1571; Mendoza, 
Spain, 1584; L’Aubespine, France, 1587; Inoyosa, and Colonna, Spain, 1624; Baron de Bas, 
France, 1654; Gyllenborg, Sweden, 1717. France: De Zuniga, Spain, 1655; Bruneau, Spain; 
Cellarmare, Spain, 1718; G. Morris, United States, 1793; Volhine, Soviet Russia, 1925. 
Venice: Bedmar, Spain, 1618. 

- % Moore, Digest, IV, pp. 485-88; 500-501; 533-35. 

25 Genet, op. cit., I, p. 595 and n. 957. 26 Ibid., p. 595, n. 958. 

27 Thid., p. 595; American White Book, European War, IL, pp. 325-26. For Captain 
Boy-Ed’s defense, see his Verschwérer, Berlin (1920), especially pp. 111-117. 

28 Genet, op. cii., p. 595. l 

2% Calvo, Traté, t. ITI, sec. 1517; Ch. de Boeck, op. cit., p. 570. 

38 Ch. de Boeck, op. cit., pp. 510-517. 
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representative who has become persona ron grat. This avoids endangering: . 
the relations of the countries and eliminates the offending person. The third 
secretary of the Persian Legation at Washington was transferred to Teheran | 
in 1927 as a consequence of conversations besween the Secretary of State and 
the Persian representative, concerring the fetal automobile accident involv- 
ing the wife of the third secretary.” 


VI. Sure Arrer Immunity CEASES 


This procedure is limited by the principle that the diplomatic representa- 
tive enjoys immunity for a reasonable time efter his function ceases in which 
to settle his affairs and leave the country.” It is further limited by the prin- 
ciple that the immunity survives for actions pertaining to official function.® 

In 1841, the cook of the Austrian Ambassador accredited to the Swiss 
Confederation was guilty of avoiding taxation by bringing in French wine 
under the freedom from taxation whick existed only for the ambassador.. 
The Swiss Government refrained from act:on until the Ambassador died, 
when the cook was convicted under Swiss law." 

In 1906, after the conduct of French interests in Venezuela had been en- 
trusted to the United States, the French chargé d'affaires at Caracas was not 
permitted to leave shipboard after he had brushed by customs officials who 
attempted to prevent his boarding a Frexch ship because he lacked the pass 
required by law. The diplometic corps protested against this violation of 
immunity. Venezuela maintained that trom the moment when the French 
Government broke off relations and annoumced that M. Taigny was with- 
drawn from the representation which he rac, M. Taigny was from this mo- 
ment only a French citizen, ‘and liable to operation of Venezuelan law. 
England, Holland, Italy and the United States protested against this 
position.“ 

French courts take jurisdiction, after immunity ceases, for actions com- 
mitted outside the function, if the suit is iastituted after the function ceases." 
The court of Paris gave decision April 9, 1925, in the case of Laperdrix 
et Penquer c. Kouzouboff et Belin.” While Belin was acting as secretary of 
the American Embassy in Paris, his chaaffeur, Kouzouboff, driving Belin’s 


3t Post. p. 2638. 

32 Déak, F., 1 So. Calif. Law Rev., pp. 242-243; Fort-Dumanoir, J. de dr. int. privé (1920), 
p- 831. 
- 3 Art. l4, resolution of Institute of Internatioral Law, 1895, in Scott, Resolutions of the 
Institute of International Law, pp. 122-23; Art. 20, Final Act of the Sixth International 
Conferer:ce: of American States, Havana, Feb. 20, 1928, in Hudson, M. O., Cases on Interna- 
tional Law (1929), pp. 872-73. 

3 Jnganni, op. cit., p. 42, citing Temme, Arch fir strafrechtliche Entsheidungen, Bd. I, 
S. 24. 

35 1906 U. 8..Foreign Relations, pp. 1443-1456. 

36 DeLarradelle et pore Répertoire de dr. tut. 1929), I, p. 358, nos. 207-8. Clunet, - 
1892, p. 429. 

37 Gazette des KERANA C. no. 81; 53 Clunet (- 926) , pp. 64-65. 
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car, injured the plaintiffs on September 21, 1923. Belin’s duties at the em- 
bassy ended November 20, 1923. The plaintiffs started proceedinzs before 
the Correctional Court of Paris December 10, 1923. The court ordered 
both defendants to pay certain damages to the plaintiffs, but the defendants 
appealed, and Belin plead diplomatic immunity at the time of the accident. 
The Court of Paris, on the exception raised, taking into account that at the 
moment Belin was cited December 10, 1923, he had already ceased his func- 
tions since November 20, 1923, and that the principle of diplomatic im- 
munity, erected in the interest of governments and not in those of diplomats, 
does not extend beyond the mission, and considering that the contrary thesis 
would result in creating ‘‘a sort of prescription and an indefinite irresponsibil- 
ity” to the profit of the diplomatic agent, condemned Belin and Kouzouboff 
to pay the plaintiffs 140,000 frances. 

The Kammergericht of Berlin sentenced, after his connection with the 
ambassador ceased, the defendant, a French subject who had been in the 
service of the Spanish Ambassador in Berlin in 1898 when he attacked 
another domestic of the Ambassador.** The judge of the lower court de- 
clared the suit non-receivable, on the ground that, according to Articles 18 
and 19 of the Law of Judicial Organization, the defendant was nct subject 
to German jurisdiction, and that consequently the offense did not exist in 
the eyes of the German tribunals. This view was repudiated by the Kam- 
mergericht, which held that the employes and servants were withdrawn from 
German jurisdiction to insure the independence of the diplomatic agents and ` 
to permit them to accomplish their missions freely. The exemption of 
Article 19 was intended entirely in the interest of the ambassador, and, con- 
sequently, thare was no reason for its application except so long as the culprit 
retained his situation in the embassy, and the exemption ceased to be appli- 
cable from the moment he had been dismissed and no longer fulfilled his 
function. 

Genet, after stating that the earlier authorities disagreed and recent writers 
do not consider the point, announces the principle that movables not paid 
for by the diplomatic agent, even if personal, cannot be recovered through 
the courts of the country where he is accredited while immunity continues, 
but can be after immunity ceases for personal movables.*® 

The Rechtbank of the Hague decided April 15, 1929, that the immunity 
which the representative of a foreign Power enjoys in regard to the civil 
jurisdiction of the country where he performs his mission ceases when this 
mission ends, except for the time which the representative needs ta liquidate 
his affairs.*° 

The Tribunal of First Instance of Geneva held that a person who had com- 


38 June 26, 1899. 29 Clunet (1902), pp. 146-47; 1809 U. S, Foreign Relations, p. 318; 
Moore, Digest, IL, pp. 778-79. 39 On. cit., I, p. 589. 

4 Banco de Portugal c. K. Marang van I Jsselveere et cts., 23 Bulletin de F Inst. Inter. 
Int. (Oct. 1930), p. 296. 
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mitted a moral tort in Switzerlard during the time he was ‘a member of the 
Jugoslavian Legation attached ta the League of Nations, was subject to the 
jurisdiction of the Swiss courts after he hac ceased functioning in this capac- 
ity, although at the time the suit was instituted he was accredited as i 
daffaires of Jugoslavia to Egypt." 

While suit after immunity ceases is a al sanction, it has only limited 
value, because ordinarily an offending diplomatic representative does not 
remain in the country long enough after his immunity ceases to be amenable 
to the local jurisdiction, and only offense: or obligations done outside the 
scope cf his functions can be considered by the courts. 


VIL. WAVER or I IMUNITY 


Waiver of immunity has been made oczasionally, chiefly in connection 
with subordinate members of the diplomati: mission. In 1825, the secretary 
of the Russian Legation in the United St:tes waived the immunity of his 
domestic, charged with assault and battary#2 In 1860, the Peruvian Minis- 
ter to the United States discharged his eccachman accused of assault and 
. battery. in order to make him subject 30 the local jurisdiction.“ In 1808, 
the Ambassador of the Supreme Junta cf S:ville in England offered to allow 
prosecution of a servant charged with bastardy. In 1924, a member of the 
International Labor Office, with the cons-nt of the Director, waived im- 
munity in the Swiss courts so that his wife might sue for divorce.” When 
the Russian Government waived the immunity of its chargé d’affaires in 
Paris, the Court of Appeal of Paris tock -urisdiction of a suit against the 
wife of the chargé.“© The Belgian courts tcok jurisdiction of the son of the 
Chilean Minister, charged with murder, aft :r waiver by the Chilean Govern- 
ment.“ Mr. Del Solar, first secretary af tte Peruvian Legation in London, 
on instructions from his goverrment, waive 1 immunity in 1929 from suit for 
damages arising from injuries to a British tizen caused by the secretary’s. 
chauffeur. Mr. Del Solar was insured against third party claims, but the 
insurance company contended that waiver =f immunity was a breach of the 
contract of insurance, which provided that “the assured . . . shall not in 
any way act to the detriment or prejudic2 of the company’s interests.” The 
High Court of Justice refused to accede z0 this contention and held that the 
judgment against the diplomat created a legal liability against which the in- 
surance company agreed to indemnify. A stay of execution was granted.® 

Sir Cecil Hurst considers it advisable to waive immunity in the case of 


t 54 Jour. du dr. int. privé (1927), p. 1279. 42 Moore, Digest, IV, p. 656. 
‘8 Ibid., p. 656. “ Ibid., pp. 652-53. 
& Enous P.-Av. plaid, Geneva, July 21, 1927. 36 Clunet (1909), pp. 150-51. ~ 


47 Satow, op. cit., I, sec. 298. 

48 Dickinson v. Del ‘Solar (Mobile and General “nsucance Co., Ltd., Third Parties). High 
Court of Fustice, K. B.D. Reported in The Tims, bondon, Aug. 1, 1929; 23 this JOURNAL 
(1929), pr. 858-59. . 
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crimes, such as homicide, if the crime is punishable by the local law and if the 
tribunals of the country ‘‘are sufficiently well organized to assure an equi- 
table judgment.’”’4° There might be some ill-feeling created, however, if the 
sending state refused waiver because it considered the tribunals of the receiv- 
ing state inadequate. If the sending state is unwilling to waive immunity in 
cases where the diplomatic representative commits an illegal act outside his 
functions, it is responsible for providing a forum.*° 
A diplomatic representative who invokes the aid of courts in the country 
where he is accredited, may lay himself open to a counter-claim. The Ger- 
man Reichsgericht, in a decision of June 23, 1925, after noticing that theory 
and practice differ as to a cross-action against diplomatic representatives, 
does not consider them as always impossible, but would examine the particu- 
lar circumstances of each case. In this case the diplomatic representative 
brought suit in order to gain possession of an automobile, and under a provi- 
sional decision rendered in his favor, which was later reversed on demand of 
the defendant, the diplomat refused to give up the automobile which had 
come into his possession. The court held that where the diplomatic agent 
_ has voluntarily submitted to the national Jurisdiction and has commenced 
the process himself, the defendant cannot be deprived of his right of defense 
by virtue of exterritoriality. In the particular case, the counter-claim was 
formally a means of attack, but fundamentally was only a means of repelling 
the attack of the diplomat, so the court rejected the exception of immunity 
from jurisdiction. 


VILI. Moror Accipents INVOLVING DIPLOMATS 


Since 1923 there have been at least ten motor accidents involving persons 
enjoying diplomatic immunity. Itis instructive to notice the various modes 
by which settlement has been made in these cases. The case against Mr. 
Belin, secretary of the United States Embassy at Paris, in 1923, resulting in 
suit with payment of damages after the diplomatic function ceased, has been 
considered. The car of the attaché of the Italian Embassy in the United 
States was in collision with a car near Bel Air, Maryland, September 5, 1925. 
The attaché complained to the Secretary of State that a police officer had 
treated him discourteously and threatened to seize his car if he did not pay 
thirty dollars for the damage to the car of the other parties. The Secretary 


`. of State referred the complaint to the Governor of Maryland, with the re- 


quest that if the facts were as represented, the proper officers of the State 
should make an apology and return the thirty dollars. Governor Ritchie 
replied November 3d that he had obtained statements of the occurrence from 


Op. cit., p. 212... | 

°° League of Nations, Bases of Discussion. Publications of the League of Nations. C. 
75 M. 69. 1929 V. pp. 82-85. 

st Juristische Wochenschrift (1926), p. 373; 53 Clunet (1926), pp. 460-61. 

& Supra, p. 258. i 
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the three occupants of the other car and from the State police officer, which 
indicated that the attaché had run inso the other car while it was at a stand- . 
still, that the payment of thirty dollars hac been freely made by the attaché, 
the State police officer acting in the cepa-ity of “arbiter.” He closed his — 
letter by stating that if diplomatic us:ge required him to accept the attaché’s 
version of the occurrence, notwithstaad_ng the statement of the police officer 
and of three reliable witnesses, he vould be glad to consider the question 
again. This letter was not answerec. Ly the Secretary of State. The con- 
clusicn of the matter is suggested by Governor Ritchie in the SE 
words: ” . | 

In January, 1926, the Italian “mbassador took the ante up with 1 me 
again, through the Italian Consul in Baltimore, but I simply advised 
him that I saw no reason for denartirg from the position taken in my 
letter of November 1, 1925 to M>. KeLogg. So far as I know, that was 

the end of the matter. | 


In June, 1927, a car of the Spanish Embzssy in London, oe by the son 
of the Spanish Ambassador, upset a ncotore7cle and side car containing a Mr. 
- Saunders, his wife and child. Mr. S:unde-s complained to the Spanish Em- 
bassy, which referred him to an insuramee cc mpany, which in turn repudiated 
liability. The solicitor of Mr. Saunders vas advised by counsel that the 
English statutes did not permit suit- agairst a diplomatic officer unless he 
assented to the jurisdiction. Mr. Saimders wrote to the Spanish Ambassa- 
dor, ard is reported to have received the Dllowing reply.* 

By your disregard of the rules of the road and of the most elementary 
precaution you jeopardized the Lves c your wife, your baby and your- 
self and those of my wife and mv eldest son. 

Moreover, your action inflicted damage on my car, which, whatever 
the insurance company. may hav> mace good from a pecuniary point of 
view is always to my loss, not orly be ause a defaced car, however well 
repaired, is never the same, but also kecause it diminishes the vehicle’s 
sale value. 

Under the circumstances it is aly r&ht that you should bear the ¢on- 
sequences and I hope they will make sf you a more careful driver. . 

In the same month of June, 1927, i; ordon, the English chauffeur of the 
American Ambassador struck a boy r ding a bicycle and injured him, giving 
rise to s claim for damages of 20 pounds. The mother of the boy appealed to 
the American Embassy, and received a letter from the disbursing officer, De- 
partment of State, referring the claim-tc aninsuirance company, which, while 
not admitting liability, offered 5 pounds ia full settlement. Summons for 
the American Ambassador was applisd for and issued for hearing, but was 
quashed at Brampton County Court November 21, on the ground that the 


83 Letter from Governor Albert C. Ritchie tc author, dated Jan. 14, 1930, enclosing copy 
of correspondence with Secretary of State dated No-ember 1, 1925; oe also New York 
World, Nov. 4, 1928. 

ëi The Daily Express, London, quoted in = ew Yerk Times, Jan. 12, 1928. 
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defendant was the American Ambassador and therefore immune from pro- 
ceedings. Further letters of the embassy to the claimant state that the 
insurance company had offered a reasonable settlement, and that as the 
claimant had not seen fit to accept this, the embassy could not-take any ac- 
tion, as the case was entirely in the hands of the insurance company. A 
statement issued by the embassy denied that the embassy had put forward a 
plea for immunity, and stated that there was no intention to do so. In 
answer to a question in the House of Commons, Mr. Locker-Lampson, Under 
Secretary for Foreign Affairs, said that in this case there was no doubt what- 
ever that the accident was not the fault of the ambassador’s chauffeur, who 
was driving slowly. If the case of the injured boy had been a good one, he 
had no doubt that the claim would have been paid.® 

The Department of State released to the press March 9, 1927, a statement 
that in the instance of‘ the collision in which Mr. John Bryn, son of the 
former Norwegian Minister to the United States, was a participant, and 
which resulted fatally to one of the occupants of Mr. Bryn’s car, “it had 
been ascertained to the satisfaction of the authorities and all others con- 
cerned that Mr. Bryn was in no way responsible for the accident.” *” 

On the same date the Department of State made the following announce- 
ment: 58 


With regard to the collision between an automobile operated by Mme. 
Entezam, wife of the third secretary of the Persian Legation, which re- 
sulted in fatal injuries to an occupant of the other car, it is announced 
that as a result of conversations between the Department of State and 
the Persian Legation, Mr. Entezam has been ordered to Teheran for 
duty in the Persian Foreign Office, and will shortly leave Washington. 


- In the case of the injury of a girl in Washington January 7, 1928, by the 
car driven by the son of the British Ambassador, the ambassador offered to 
have the girl sent to a hospital, put his motor car at the disposal of the 
family, as well as his personal surgeon, and called on the family.5® The 
ambassador claimed diplomatic Immunity for his son, who was two years 
under the minimum age requirement for driving an automobile in the District 
of Columbia. After a preliminary investigation, the Assistant Traffic Di- 
_rector decided that the English chauffeur of the ambassador was responsible 
for the accident, since the son was under age and held no driver’s permit, and 
the liability shifted to the person who at the time was in charge of the car.™ 
No legal proceedings were instituted and satisfaction seems to have been 
given, for the father of the girl is reported to have made the following state- 
ment: “We are entirely satisfied with the sincere personal interest that the 


5 New York Times, Jan. 10 and 11, 1928. 58 Tbid., May, 17, 1928. 
57 Ibid., Mar. 10, 1927. 58 Tbid., Mar. 10, 1927. 
8 New York Herald-Tribune, Oct. 7, 1929. s New York Times, Jan. 12, 1928. 
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ambassador, his wife and family have shown by their visits and offers et 
assistance,” 8? 

While Mr. Roland S. Morris was Amercan Ambassador to Japan, his 
chauffeur struck a girl, causing an injury which required amputation of a 
foot. Mr. Morris volunteered aid to tha femily of the injured girl, and re- ' 
ported the incident to the State Department. No complaint was made 
by the injured party.® 

In March, 1929, Dr. De Castro, Uruguayan Minister, while driving 
above the speed limit in Berne, Switzerlaad, was in collision with an automo- 
bile belonging to a Swiss lawyer. The wife of the lawyer was seriously in- 
jured and the car was wrecked. The lewjer demanded payment of dam- 
ages, which the minister ignored on tha ground of diplomatic immunity. 
Thereupon the police withdrew his licease but he continued to drive his 
automobile. On May 10, 1929, it. was reported that the Uruguayan 
Minister, who carried insurance, agreed itl the insurance company to pay 
only a portion of the indemnity demanced, the insurance company paying 
three-fourths and the minister cne-fourth. The Swiss press declared: the full 
demand should have been paid. Deputy ‘alloton, of the Swiss Chamber, 
interpellated the Federal Government on March 15th, demanding that obli-’ 
gatory insurance should in the future be myosed upon all foreign diplomats 
possessing motor cars.% l 

On August 22, 1928, the second secretazy of the Turkish Embassy at 
Washington, while driving an zutomobils ir Trenton, New Jersey, collided 
with another automobile. The diplomet was detained by the police, but a 
letter of apology was later sent to him by tae Director of Public Safety for’ 
the violation of his diplomatic immunity. In this case it appears that the’ 
secretary of the Turkish Embassy was nct a- fault, since he collided with an 
automobile being driven on the left side ol the street. Itis not believed that 
persons in the other car were injured, for nc complaint reached the Turkish 
Embassy. 

The accident involving the first secretary of the Peruvian Legation at 
London in 1929, resulting in waiver of immunity and recovery from an 
insurance company, has been described. S 

_ A car driven by the Chilean naval atteche collided. with another car at a- 
street intersection in Washington on Marc 17, 1980. The driver of the 
other car was seriously injured and a damage estimated at two hundred dol- 
lars was done to the car. The attaché issue] a statement that he had been 
driving at a moderate speed, that he crossed the intersection with the traffic 


82 New York Times, Jan. 12, 1928. 

3 Incident related to author by Mr. Morris, Febru_ty, 1930. 

3 New York Times, Mar. 17, 1929. -  % Ibid., May 17, 1929. 
6 Ibid., Aug..25, 1928. 67 T bid., Aug. 25, 1928. 
68 Letter to the author from the Turkish Ambazsacor, Jan. 17, 1930. 

33 Supra, p. 260. 
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light, and that he had offered assistance to the injured party. He expressed 
regret at the incident, but did not consider himself responsible for the acci- 
dent.77 Testimony of two witnesses collected by the police indicated that 
the attaché was driving at an excessive speed and that he attempted to cross 
-an intersection against the traffic lights.“ The press reported on March 
19th that Joseph P. Cotton, Acting Secretary of State, had received a pre- 
liminary report from the police, but that pending final report, the Depart- 
ment of State reserved judgment on the case.” On the same day a bill to 
amend the traffic laws of Washington, D. C., was introduced in the Senate by 
Senator McKellar of Tennessee (S. 3964) and was referred to the Committee 
on the District of Columbia. The proposed bill follows: 

Be ti enacted, etc., That in the execution of the traffic laws in Washing- 
ton, D. C., no immunity shall be given to violators of the traffic laws be- 
cause the offender or alleged offender is a part of or connected with 
foreign legations.” 

Press accounts of the incident and editorial comment were incorporated in 
the Congressional Record.” 

A summary of the cases of traffic accidents involving diplomatic repre- 
sentatives discloses the following features: In two of the accidents there 
was no attempt to obtain damages from the diplomat. In five cases appeal 
was made to the diplomat directly. In one of these instances, payment was 
made to the injured party for damage to the car, but later its return was re- 
quested. In two instances the ambassador, by his services and attention, 
took the initiative in making good the damages, and satisfied the injured 
parties. In three of the instances the claimant was referred to an insurance 
company. In one case the insurance company repudiated liahility and 
damages were not paid; in another case ths insurance company offered 
one-fourth of the amount claimed, which was deemed insufficient and refused 
by the injured party; in another case the insurance company paid three- 
fourths and the minister one-fourth, but not for the full amount claimed. 
The fatal accident involving the wife of a diplomat led to the transfer of the 
‘diplomat to another post. In one case the diplomat, on instruction of his 
government, waived immunity and the insurance company was held liable. 
In one case the diplomat was sued after his immunity ceased and damages 
were awarded the plaintiff. 


IX. VIOLATIONS OF TRAFFIC REGULATIONS 


A large number of cases have occurred in which the person enjoying diplo- 
‘matic immunity was accused of infraction of speed laws or traffic violations. 
In 1904, the secretary of the British Embassy at Washington was arrested and 


7° Congressional Record, 71st Cong., 2nd Sess. (Mar. 19, 1930). n lbid. 

72 New York Times, Mar. 20, 1930. 

73 Congressional Record, 71st Cong., 2nd Sess. (Mar. 19, 1980), p. 5827. 

4 Ibid., quoting Washington Post, Mar. 19, 1930, Washington Evening Star, Mar. 19, 1930. 
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fined for speeding at Lenox, Massachusetts, but later the magistrate apolo- 
gized snd returned the fine. Apparertly the violation of immunity over- 
shadowed the violation of the speed lew. In 1923, the German Ambas- 
sador to the United States was arrested ard fined for traveling twenty miles _ 
an hour, though he admitted seeing a public sign limiting travel to fifteen 
miles an hour, in Bolivar, West Virginia. On complaint of the ambassador 
through the Secretary of State, the fine wis remitted, and the Governor of 
West Yirginia offered apology.” In 1924, the chauffeur of the Belgian 
Ambassador was arrested, and paid fine and costs which were later refunded 
by the Secretary of State.” In the sare year, the chauffeur driving the wife 
of the Rumanian Minister, was arrested by a traffic policeman; but the mag- 
istrate dismissed the case.”* In 1925, the second secretary of the French 
Embassy was charged with speeding; ccmplaint was made by the District of 
Columbia, Commissioners to the Secretary cf State; and apology was made by 
the French secretary and the French ambassador.” On October 3, 1925, 

the secretary of the Spanish Embassy was azrested at Pearl River, New York, 

but the determination of the case is not aveilable.** Speeding on November 
9, 192&, by the second secretary of tha Mearaguan Legation, led to com- 
-~ plaint by the District of Columbia Commi sioners to the Secretary of State, 
but the settlement is not available. An individual claiming immunity as a 
member of the Uruguayan Legation at Washington, was arrested in Queens, 
New York, in December, 1927, for speedirg recklessly around a corner, but 
was released. The legation had not heard of the individual. On Decem- 
ber 24. 1926, the chief clerk of the Servien Legation was reprimanded for 
violaticn of parking regulations, and taer. wilfully bumped the car of the 
Traffic Director and refused te show his driver’s permit, aiming a blow at the 
Directcr. Complaint was made by the Dis:rict of Columbia Commissioners, 
through the Secretary of State, and an exp ession of regret was made by the 
chief clerk and the Minister cf the Serviar. Legation.’ On June 15, 1927, 
the private secretary of the German Ambessador broke a water hydrant-at 
Meriden, Connecticut, when his automokile skidded. The law provided 
that in such case payment of damages be made. The damage in this case 

% Foster, The Practice of Diplomacy, p. 163. 

7 Christian Science Monitor, Oct. 10, 1923; Mew York Times: Oct, 26, 1923; copy of cor- 
respondence supplied to author by former Gerace E. F. Morgan, including the following 
reply to the Secretary of State: “I would most ~espxctfully suggest that the innocent action 
of an untutored police is less deserving of admoxishnent than the willful defiance of speed 
regulaticn by such an important personage as sn ambassador.” 

77 Philadelphia, Bulletin, July 15, 1924. Arrest rear Newark, but State not indicated. 

18 Ibid, 79 New York Post, June 18, 1925. 

80 New York Post, Oct. 3, 1925; no complaint wa: made to the Governor of New York in 
thisinstance. (Letter to author Jen. 15, 1930, from. Mr. Guernsey T. Cross, secretary to the 
Governor.) 

tt New York Tribune, Nov. 22, 1925. 


82 New York Times, Dec. 12, 1926, Jan. 1, Mar. 0, 1927. 
8 Ibid., Dec. 31, 1926; Jan. 1, Mar. 10, 1997. i 
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was seventy-five dollars, but the mayor waived payment, and the secretary 
showed his appreciation by a donation to the local Red Cross. Major 
Henry G. Pratt, Superintendent of Police, District of Columbia, addressed a, - 
letter June 25, 1929, to Edwin P. Thayer, Secretary of the Senate, in accord- 
ance with Senate Resolution 94, enclosing a report of the names and nation- 
alities of all representatives of foreign countries attached to or employed by 
foreign legations who had been stopped and warned by members. of the 
police department for operating automobiles in the District of Columbia 
while under the influence of liquor or for other traffic violations.» Thirty- 
five cases were listed, between January 8, 1917, and May 23, 1929.8 In 
‘such cases, reports are made by the police department informally to the ` 
Department of State.*’ This letter, with other communications, was re- 
ferred by the Senate on September 4, 1929, to the Committee on Foreign 
Relations. In April, 1925, a member of the Bolivian Legation was re- 
ported to have passed around a bottle in a restaurant and to have attempted 
to feed a policeman an egg sandwich; he was arrested and complaint was 
made by the police department to the Secretary of State, but settlement of 
the case is not available.*® 


X. OTHER VIOLATIONS OF LAW 


~ As a consequence of a duel engaged in by the Prussian secretary and 
attaché, as principal and second, in 1868, the United States requested the 
ambassador to bring to the attention of his government that the duel had 
caused the displeasure of the United States.°° 

In 1905, the dragorman of the American Legation in Turkey presea a 
small box of cartridges, and was arrested under a general order to arrest 
persons found purchasing arms and ammunition, the importation of these 
articles into Turkey being forbidden. He was detained at court for an hour, 
then dismissed. Complaint was made by the American Legation; abject 
apologies were made by the Minister of Police and the Sultan’s chamberlain, 
and the policeman who made the arrest was dismissed in disgrace.” This © 
instance, like the instances of arrest for speeding, illustrates the tendency of 
governments to overlook violations of law in case local officers have ignored 
the diplomatic immunity of the offender by arresting him. 

An alleged attack by the wife of the Italian Minister at Peking i in 1921 on 
another Italian woman, followed by the suicide of an attaché o7 the legation, 
led to the recall of the minister. Whether suit in Italy was made by the 
injured woman is not known.” 

& New York Times, June 16, 1927. 8 Ibid., June 29, 1929. 

88 In several of these, the same person was listed twice. 

87 Letter to the author from Major and Superintendent Henry G. Pratt, Jan. 17, 1930. 

88 Congressional Record, 71st C mg Ist Sess., p. 3336. 

89 New York World, April 26, 1925. 9 Moore, Digest, IV, p. 634. 

‘11905 U. S. Foreign Relations, pp. 81-82. i 

32 New York Times, Sept. 26, 29, Oct. 22, 1921. 
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” Bethman-Hollweg, while ambassador t3 Great Britain, refused ‘to pay 
water-rates on his residence, and his imm-mity was upheld. This case is 
possibly an incident defining the limits of -he subjection of the diplomat to 
substantive law, rather than a case of viol..tion of law. In October, 1929, 
a member of the American Embassy at London claimed immunity when hé 
violated a law against wasting water durin: a dry period, and his claim was 
upheld; although two English citizens were =ned for the offense. 

The name of the third secretary of the =panish Embassy at London was 
struck out as co-respondent in a divorse suit in June, 1925, on the plea of 
diplomatic immunity.” Supreme Court Tustice Frank L. Young, in No-- 
vember, 1929, held that the court lacked jurisdiction in a suit against the 
commercial attaché of the Argentine Enbassy in the United States for 
alimony and counsel fees.% 


XI. EFFECTIVENESS CT SANCTIONS 


For the most part, sanctions constrainmg diplomatic representatives to 
abide by the local law are effective in rendering Justice to individuals and the 
receiving state. Precautionary and prevertive measures are used chiefly to 
enforce police regulations. The large mejority of offenses are considered 
through the diplomatic channel, and restit in apology, settlement out of 
court, or waiver of immunity in most cases. Suit by the injured party in the 
courts of the sending state is rarely invok<d. Suit by the injured party in 
the courts of the receiving state, after immunity ceases, is sometimes suc- 
cessful, if the act complained of was done outside the diplomatic function 
and if the diplomattic representative remains in the receiving country longer 
than necessary to terminate his.affairs. Waiver of immunity is occasionally 
made, though chiefly in the case of minor members of the mission. Waiver 
is desirable in many cases, particularly in cases of motor accidents, where 
parties are notoriously unable to take an ur >iased view of the circumstances. 
The diplomatic representative would avzid embarrassment by insuring 
against third party claims and waiving immunity in case of accident. Re- 
eall, dismissal and expulsion are ultimate sanctions, but they have been em- 
ployed chiefly when the diplomatic representative has been accused of 
unfriendly or discourteous action towards the receiving state. These meth- 
ods have also been commonly used in caes of violation of laws regarding 
the participation of the Papal authority in internal affairs of the state, 
violaticn of neutrality laws, and threets zo the safety of the state, as in 
conspiracy. These sanctions may be important in preventing diplomatic 
representatives acting contrary to law on tasir own initiative. If the diplo- 
mat acts with express or tacit approval 3f Is government, the responsibility 


s New York Herald-Tribune, Oct. 7, 1929. 7 
“ New York Times, Oct. 4, 1929. 
% Divorce suit of Viscount Gort, New York iiz June 13, 1925. 


% New York Times, Nov. 10, 1929. 
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lies upon the sending state. Thus, the fact that the particular diplomatic 
representative is merely removed from the receiving state and not punished 
there by local law may be justified. The offense is an offense of state against 
state, and recourse should be had to an international tribunal or to other 
means provided by international law for compensation of injury. 


THE TREATY-MAKING POWER IN JAPAN! 


By KENNETH N. COLEGROVE 
` Professor of Political Scienc2, Northwestern University 


Viewed from the functional attitud2, few aspects of international govern- 
ment offer more difficult problems than the constitutional process for negoti- 
ating, ratifying, executing and revising interstate agreements. Defects in 
the orgenizations for international coöperation are matched by imperfections 
in the internal machinery for assertinz the will of states in collective under- 
takings. Certainly the constitutiona! Jevelopment of the control of foreign 
policy has not kept pace with recent progress in international government as 
typified by the League of Nations and the International Labor Organization. 
The World War brought a more liberel control of foreign affairs in Germany. 
and Austria. But in most countries constitutional development in the 
supervision of the foreign office mover more slowly than in other fields of 
public law; and in all countries proposed changes in the mechanism of the 


regulation of international relations :xeets the powerful resistance of con- 


servatism and national prejudice. 

Japan has been no exception to thB constitutional conservatism. Not 
only was the Japanese Constitution of _889 modelled on the German consti- 
tutions 3f Bismarck’s day which have since then disappeared, but the treaty- 
making power was placed even further beyond democratic reach than was 
the case with the German princes. ‘There never has been an amendment to 
the Constitution of 1889. Nevertheless, such is the spirit of this Constitu- 
tion that the actual conduct of foreiga affairs has been somewhat changed, 
and coud be revolutionized without a formal amendment. While conserva- 
tism has tended to obstruct progress to-vard international coöperation, it has 
met its most conspicuous rebuffs in reference to the treaty-making power 
when employed in the interest of comity of nations. At the same time, 
Japanese practice is indicative of high lyalty to the state as well as scrupu- 
lous regard for treaty obligations. 


. THE EMPEROR’S PREROGATIVE 


Undez the Constitution of 1389 the treaty-making power is vested exclu- 
sively in the hands of the Emperor. The words of the Constitution are | 
simple end clear. Article XIII reads: “The “mperor declares war, makes 


peace, and concludes treaties.” So faz a 1ental law is concerned, 
1 Trans_ations of Japanese sources used in th- Je by Mr. Sterling Tatsuji 
Takeuchi. 
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the Emperor is not under obligation to submit a treaty to the approval of the 
Diet or any other organ of government. Previous to the promulgation of the 
Constitution, the conduct of foreign affairs as well as internal legislation and 
administration was entirely at the disposition of the Throne. The Constitu- 
tion, proclaimed by Emperor Meiji, while conferring a large measure of legis- 
lative, executive and judicial power on various organs, reserved all control 
over foreign policy to the taiken or imperial prerogative. In this respect the 
Japanese Constitution is, in form, at least, even less democratie than the 
German constitutions which Prince Ito admired. Under the Prussian Con- 
stitution of 1850, certain treaties were subject to the approval of the two 
chambers, while under the Constitution of the German Empire the Reichstag 
as well as the Bundesrat had a share in ratification. Bismarck believed that 
Germany “owed more to her armies than to her parliaments.” The same 
distrust of parliamentary guidance found expression in the Constitution of 
1889; the Emperor retained exclusive control of treaty-making as well as 
declaration of war and peace. 

The imperial prerogative in treaty-making is defined by Prince Ito, the 
drafter of the Constitution, in his semi-official Commentaries, published in the 
same year that the Constitution was promulgated, in the following words: 


Declaration of war, conclusion of peace and of treaties with foreign 
-~ countries are the exclusive rights of the Sovereign, concerning which no 
consent of the Diet is required. For, in the first place, it is desirable 
that a Monarch should manifest the unity of the sovereign power that 
represents the State in its intercourse with foreign powers; and in the 
second, in war and treaty matters, promptness in forming plans accord- 
ing to the nature of the crisis, is of paramount importance. By “‘trea- 
ties” is meant treaties of peace and friendship, of commerce and of alli- 
ance. . . . In the diplomatic usage of the present day, it is a recognized 
principle i in every country, that a Minister of State should be made the 
. channel of communication of matters relating to diplomatic affairs and 
to treaties with foreign powers, except in cases of the Sovereign’s per- 
sonal letters of congratulation and condolence. The principal object 
of the present Article is to state that the Emperor shall dispose of all 
matters relating to foreign intercourse, with the advice of his Ministers, 
but allowing no interference by the Diet therein.2 


It is thus clear that the Constitution contemplates no restriction upon the 
Emperor’s power of treaty-making. There are no expressed limitations and 
none that are merely implied. Several other powers of the Emperor admit 
of limitation. Article XIV provides that “the Emperor declares a state of 
siege (martial law).” But the same article also provides that ‘“‘the condi- 
tions and effects of siege shall be determined by law.’ Again, by virtue of 
Article V, the Emperor exercised the legislative power only with the consent 
of the Diet. The abser uch limitation on the treaty-making power 


2 Commentaries on the the Empire of Japan, by Count Hirobumi Ito, 
translated by Miyoji Ito ( 26-28. 
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in Article XIII or in any other part of she Constitution is an implication that 
the Emveror’s power in this respect is absolute. 

Japanese jurists are unanimous in regard to this interpretation of un- 
limited bowers. In the words of Hozumi-Yatsuka, the distinguished dean of 
the law faculty of the Imperial University of Tokyo, “Article XIII, in de- 
clating that the Emperor shall conclude treaties, means that treaty-making 
does not admit.of any interference on the part of the legislature. The con- 
clusion of treaties is reserved to the personal sanction and autocratic action 
of the Emperor.” 3 Professor Minobe i3 no less positive in stating that: 


_ Fower to. declare war, conclude peace, and make treaties belongs to 
the Emperor unconditionally, Art.cdle XIII so provides.’ In monarchies, 
generally, the treaty-making pow2> belongs to the Sovereign, and when 
the content of a treaty concerns comestic law or imposes a charge on 
the national treasury, it is usually meffective without the consent of the 
legislature. Our Constitution do2s not impose this limitation, and 

treaty-making belongs to the Emperor unconditionally.‘ 


Treatises on Japanese constitutional iaw not infrequently call attention to 
the fact that the Constitution is modelled. upon the Prussian Constitution of 
1850, waerein Article XLVIII limited the treaty-making power of the King 
of Prussia by a provision requiring the assent of both houses of the legislature 
to treat.es of commerce or treaties imposing obligations upon the subjects. 


Accordingly, the argument proceeds, she lack of any such exceptions in ` 


Article XIII of the Japanese Constiticion implies that the treaty-making 
power of the Emperor is without limit stion.’ 

The absoluteness of the Emperor’s tzeaty-making prerogative is also ex- 
plained by the theory of sovereignty widely entertained among Japanese 
jurists. This theory is based on Artic.c IV of the Constitution which reads: 


The Emperor 1 is the head of the Empire, combining in Himself the 
rights of sovereignty, ard exercises them according to the provisions 
of the present Constitution. 


In interpreting this article, Hozumi speaks for the old school of political 
theorists when he says: 


The Japanese Imperial Household is ane foundation of the J apanese 
state and the fountain of sovereign-y. . . . The kokutaz or fundamental 


3 Kempo Teiyo, or Principles of the Constitution (Taxyo, 1910), Vol. I, p. 766. Hozumi 
was professor of constitutional law from 1891 to 1912 and dean of the law faculty of the Im- 
perial University of Tokyo from 1898 to 1912. “eis not to be confused with Baron Hozumi, 
Nobushige, the well known professcr of familr aw on the same faculty. 

4 Kempe Teiyo (Tokyo, 1927), p. 126. Mino>e-Tatsukichi has served since 1903 as pro~ 
fessor of administrative law and constitutione] law in the law faculty of the Imperial 
Universit» of Tokyo, becoming dean of the faculty £ . 

5 Minoke’s article on “Domestice Effect of Tr2ti 
of Political Science, July, 1905, Vol. XIX, No. 7 
stitutiona. Law (Tokyo, 19238), p. 1257. 
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nature of the Japanese State is the will of a person in the position of 
the Emperor. This is the legal will of the state. In other words, the 
Emperor and the state are one and the same body, neither exists sepa- 
rate from the other... . . The Emperor is not a mere organ of the state; 
the Emperor and the state are identical.® 


According to this theory, the Emperor exercises all sovereign powers which 
are not expressly delegated to the organs set up by the Constitution. Hence, 
unless the Constitution expressly provides that the Emperor must obtain the 
consent of the Diet before exercising any of his sovereign rights, he may act 
with the same unlimited authority enjoyed by his ancestors in the “‘line of 
Emperors unbroken for ages eternal.” As expressed by Uyesugi-Shinkichi, 
late professor of law in the Imperial University of Tokyo: 


The imperial prerogatives are not to be compared with the limited 

powers possessed by some constitutional monarchs in Europe. The 

` Emperor possesses inherently all the rights of sovereignty. His pre- 

rogatives are not confined to those enumerated in the Constitution. 
They include all powers not expressly conferred in the Constitution.’ 


The new school of jurists, whose origin goes back to the spirited contro- 
versy between Minobe and Uyesugi in 1913, rejects the theory of the identity 
of the Emperor and the state. “Ifthe righis of sovereignty and the personal 
rights of the Emperor are identical,” says Minobe, “then the state exists 
only for the Emperor, and the annual expenditures and income of the state 
would be the personal expenditures and income of the Emperor. Such a 
view is contrary to the Constitution and the fundamental nature of our 
polity. The Constitution expressly distinguishes between the national 
treasury and the expenses of the Imperial Household, between the affairs of 
the state and the affairs of the Imperial Household, as well as between the 
officials of each. This shows the separation between Emperor and state. 
Sovereignty does not reside in the Emperor alone.”® In other words, 
despite the assertion of Article IV to the effect that the “rights of sover- 
eignty” are combined in the Emperor, the new school accepts the concept of 
the state as a legal personality, the Emperor as an organ of the state, and 
sovereignty as vested in the state although exercised in the name of the 
Emperor. 

The conflict between the two juristic theories regarding the location of 
sovereignty does not indicate the existence of a movement to limit the im- 
perial prerogative in regard to treaty-making or any other function. But the 
significance of the controversy lies in the fact that the new school conceives 


--§ Kempo Tetyo (1910), Vol. I, pp. 185-202. 

. 1 Kempo Jutsugi, or Commentaries on the Constitution (Tokyo, 1927), Part III, p. 621. 
§ Hoshijima-Jiro (ed.), Saikin Kempo Ron, or Recent Tendencies in Constitutional Law 

(Tokyo, 1927), pp. 60-61. “The theory that the Emperor as giver of the Constitution 

stands above it and is not bound by it does not hold today.” Ichimura-Kokei, Teikoku 

Kempo Ron, or Commentaries on the Imperial Constitution (Tokyo, 1926), p. 232. 
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of the Emperor as an organ of state possessed of an extensive prerogative 
that is to be exercised, not on the adrize of elder statesmen, nor army and 
navy chiefs, nor bureaucrats, but rather on the advice d.a ministry depend- 
ent on the House of Representatives. 

The n2w school numbers a majority of the professors of law in the univer- 


sities of Japan, with the result that young students of law now listen to a. 


different theory of government than was heard by those who sat in their 
placés two decades ago. But the adkerents of the olc school are well en- 


trenched in high office—in the Privy Council, the War Council, the House of 


Peers, and not a few in the lower house. From them, zwo years ago, came 
the outburst of criticism against the Teraka Governmert when it was found 
that the text of the Kellogg Peace Pacz, which Japan hed signed along with 
sixteen other Powers, contained words z0 the effect that she high contracting 


parties concluded the treaty “in the nemes of their respective peoples.” It 


was held that the use of this phraseology, the meaning of which had been 
overlooked by the Foreign Office during the process of tae negotiations, was 
an affront to the Emperor. A controversy for more thaa a year was carried 
on in the press, in the Diet, in the Privy Council, and on zhe platform regard- 


ing the questionable words... Honda-~Kumataro, a diplomat of distinguished | 


record, contended that the phrase was a usurpation of the Emperor’s pre- 


rogative; a violation of the Constitution and contrary zo the fundamental. 
nature of the Japanese state.® Ozaki-Yukio, the veteraa expounder of con- 


stitutional precedents in the House of Representative, maintained that 
under the Constitution treaties could be concluded only in the name of the 
Emperor and that the Kellogg Pact could not be ratifiec without a reserva- 
tion annulling the effect of the obnoxious words so far as Japan was con- 
cerned. In the press, an array of learned jurists lined Lp on the other side 
and supported the phrase as within the lester and spirit oi the Constitution. iu 
During tae controversy, the Minseito, the party then in the opposition, 
seriously considered the question of bringing a charge o: disloyalty against 
the Seiyukai Government and of moving a dangai or resolution of impeach- 
ment. The party decided to abandon hese tactics as tHivial.’ The Privy 
Council, however, for months maintained an obstinate opposition whieh 
threatened to result in the downfall of the government. 

The fact that the ministry finally triumphed over the Frivy Council in the 


episode just described may be cited as evidence of the parliamentarian atti- 


tude toward the Emperors prerogative which is now gaining ground in 
Japan, and which plays a part-in the development of the Constitution with- 
out resorting to the formal amending process. 

® Gaiko Jtho, or Revue Diplomatique, March 1, 1929, Vol. 49, No. E, pp. 51-68. 

10 Kwamp? gogai, or Imperial Gazette (Appendix), March 26, 192€. pp. 1026-1030. 

11 For the views of Minobe, Yanagi, Tachi and Kamikawa, see a panphlet entitled “In the 
Names of Their Respective Peoples,” published in Tokyo in 1929. C=. an article by Kasama. 
in Gaiko Jiko, April 1, 1929, Vol. I, No. 1, pp. 33-53. 

8 Tokyo Asaki Shimbun, Sept. 16, 1928, p. 6. 
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THE CONCLUSION AND RATIFICATION OF TREATIES 


As to the practice followed in the conclusion of treaties, Japanese jurists 
indicate four methods employed by the Foreign Office, all of them correspond- 
ing to the generally accepted rules of diplomatic usage (1) The most 
formal procedure provides for the signing of the treaty by plenipotentiaries 
with the reservation that exchange of ratifications is to be performed at a 
later day. By virtue of the signatures of the plenipotentiaries the treaty is 
considered as conditionally concluded, and validity is finally established by 
the exchange of ratifications. It is perhaps unnecessary to point out that 
most of the important bilateral as well as multilateral treaties of Japan are 
embraced in this category. (2) On the other hand, since the Emperor 
possesses exclusively the treaty-making power, it is possible to bring a treaty 
into actual effect simply by the signatures of the plenipotentiaries. In other 
words, plenipotentiaries may be granted full powers by authority of the 
Emperor to conclude a treaty which shall be brought into force upon the 
affixing of their signatures. Usually it is only routine treaties of no great 
political importance that are negotiated in this manner. There are, how- 
ever, exceptions. The treaty for the annexation of Korea in 1910, although 
of momentous concern, was concluded without following the general practice 
of reserving the ratification. In this case, urgency was paramount. Prior 
to the signing of the treaty, there had been obtained the sanction of the 
heads of each state to a draft-treaty. Accordingly, the treaty contained the 
following phraseology: “This treaty, having received the sanction of the 
Emperor of Japan and of the King of Korea, shall be operative upon the date 
of promulgation.” ™ (3) An informal method is the exchange of memoranda, 
between the Foreign Ministers and the plenipotentiaries of each state. (4) 
Finally the ratification of treaties negotiated by the International Labor 
Conference admits of a special procedure which will be noted later in this 
article. 

The unlimited authority of the Japanese Emperor in respect to the con- 
clusion and ratification of treaties is almost unique among modern constitu- 
tions. In the United States all treaties negotiated by the President require 
the “advice and consent” of the Senate. In Great Britain, treaty-making 
is a prerogative of the Crown, but it is exercised only on the advice of a 
ministry completely responsible to the House of Commons; and, while there 
appears to be some inconsistency in the practice of referring treaties to 
Parliament for ratification, the day is gone when any British cabinet would 
refuse to submit a treaty to the vote of the Commons when consideration is 
demanded.® In France, under Article VIII of the Constitutional Law of 

13 Of. Minobe, Kempo Seigi, or Commentaries on the Constitution (Tokyo, 1928), pp. 268- 
270; and his Kempo Teiyo (1927), pp. 472-473; Matsumoto, Kempo Genron, or Commentaries 
on Constitutional Law (Tokyo, 1926), pp. 937-939. 


4 Joyaku-Isan, or Collection of Treaties (Foreign Office, Tokyo, 1919), pp. 682-683. 
15 Anson, Law and Custom of the Constitution (1907), Vol. II, pp. 296-300. 
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July 16, 1875, the President of the Republic negotiates and ratifies treaties, 
but all treaties of peace and of commeree, treaties affecting finances or relat- 
ing to the status of French nationals oz property abroad, may be ratified only 
after a vote by the Chamber of Deputies and by the Senate, and no cession or 
annexation of territory may take place except by virtue of a law. In Ger- 
many, tnder Article XLV of the Weixar Constitution, the President exer- 
cises the treaty-making power with the advice of a ministry which is very. 
largely dependent upon the Reichstag, while alliances and treaties, relating 
to subjects within the jurisdiction of bre Reich, require the consent of the 
Reichstag, and war is declared and peare concluded by national law.” 

The Japanese Constitution lays dowa no procedure for the ratification of 
treaties, but by virtue of an imperial o-dinance treaties are submitted to the 
Privy Council before receiving the Emperors signature. The Constitution, 
in Article LVI, provides for a Privy C>.ncil and stipulates that ‘the Privy 
Councillors shall, in accordance with tke provisions for the organization of 
the Privy Council, deliberate upon important matters of state, when they 
shall have been consulted by the Empercr.” There is no implication in these 
words that the Emperor will submit treaties to the consideration of the 
Privy Council, or even follow its advic2 in the case of treaties so submitted. 
The Privy Council had already been esteblished by authority of the Imperial 
Ordinance of April 28, 1888; and it is trie that this ordinance provides that 
the Privy Council shall advise the Emperor when consulted upon drafts of 
laws, ordinances and treaties."® But -kere is no obligation upon the Em- . 
peror to seek the advice of the Privy Co-12cil nor to follow its advice if sought. 
Moreover, since the Privy Council owes its existence to an imperial ordinance 
it follows that the Council can be shorn 0: aoe powers (although not abolished) 
by another imperial ordinance. 

As a matter of practice, since the year 1888 nearly all treaties have been 
submitted to the Privy Council for del_beration, and its advice, as in the 
case of ozdinances and projects of law, kas been invariably followed. Thus 
constitutional practice has developed which has profound significance for 
parliamentary government in Japan. In other words, the Privy Council, 
consisting of 26 members, all of them veteran statesmen, appointed for life 
by the Emperor, and having no responaibility to the Diet, has power to re- 


16 A, Esmein, Droit constitutionnel (Paris, 192%). Vol. IT, pp. 198-211; Leon Duguit, Traité 
de droit cor-stitutionnel (Paris, 1924), Vol. IV, pp. 795-802; Eugène Pierre, Traité de droit 
politique, étectoral, et parlementaire (Paris, 190&)_ sec. 550; Louis Michon, Les traités inter- 
nationaux devant les chambres (Paris, 1901}, Ch. II; Alexandre Mérignhac, Traité de droit 
public international (Paris, 1905-1912), VoL IT, p. 652. 

Y Franz von Liszt, Völkerrecht (ed. Fleischmzrn, Berlin, 1925), p. 256. 

18 Genko Torei Shuran, or Compilation of Lawa and Ordinances in Force (Tokyo, 1927), 
Vol. I, Book III, p. 5. An English translation cf this ordinance was published in the Japan 
Weekly Mail, May 12, 1888, pp. 444-445, and <s reprinted in W. W. McLaren, “Japanese 
Government Documents” (Transactions of th2 Asiatic Society of Japan, Tokyo, 1914), 
Vol. XLII, Pt. I, pp. 127-132. 
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verse the policy of a ministry by advising the Emperor in opposition to the 
ministry, granted, of course, that the Emperor will accept the advice of the 
Privy Council in preference to that of the ministry. It should be noted, 
however, that although the Privy Council as late as 1927 forced a ministry 
to resign. by refusing to approve an ordinance relating to internal adminis- _ 
tration, the Council has not, in recent years, permanently withheld its 
approval of any treaty whose ratification was desired by the ministry. 


PROCEDURE OF THE PRIVY COUNCIL 


The Privy Council has occasion to deliberate upon the ratification of a 
treaty only after the Emperor has referred it to the Council for advice. 
Reference to the Council is by means of an imperial message (together with a 
copy of the treaty and pertinent documents) addressed to the Council and 
directing that body to examine the treaty and advise the Throne regarding 
ratification. Usually the Prime Minister or the Foreign Minister immedi- 
ately calls at the house of the President of the Council to explain the attitude 
to the ministry or to urge speedy consideration. The President, Vice-Presi- 
dent and Chief Secretary of the Privy Council then consult upon the proce- 
dure to be followed in the Council. In the case of important treaties a 
special committee is named by these officials to study the treaty and report 
to the Council. The Washington treaties of 1922 as well as the London 
Naval Agreement of 1930 were referred to a committee of nine members. 
Usage demands that the special committee of the Council should include 
Councillors who have held high diplomatic office, and considerable criticism 
was leveled last year at the President for appointing, as chairman of the 
special committee to consider the London Naval Agreement, Count Ito- 
Miyoji, a determined foe of the Hamaguchi government, and for omitting 
from the committee, Viscount Ishii, the only member of the Council at 
present who has had high rank in the diplomatic service.! 

Not infrequently the Council acts without a special committee. In any 
case, the special committee or the Council summon the Prime Minister, the 
Foreign Minister and the minister of any department affected by the treaty, 
to give testimony. The ministers, by virtue of their office, sit in the Privy 
Council as Councillors, and they have the right to vote in the plenary 
sessions, although not necessarily in the special committees.2° Usually the 
ministers are permitted to bring their undersecretaries to assist in the delib- 
erations. But during the discussion of the London Naval Agreement of 
1930 the Council barred the undersecretaries and insisted on holding con- 
versations with the principal ministers alone, on the ground that the discus- 
sions should be of the utmost frankness and secrecy.” The report of the 


u» Tokyo Asahi Shimbun, Aug. 13, 1930, p. 2; Osaka Mainichi Shimbun, Aug. 13, 1930, p. 
2; Japan Weekly Chronicle, Aug. 21, 1930, p. 231. 

20 See Imperial Ordinance No. 22 of 1888, Ch. IIT. 

31 Tokyo Asahi Shimbun, Aug. 20, 1980, p. 4; Japan Weekly Chronicle, Aug. 28, 1930, p. 261. 
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special committee is discussed in a plenary meeting of the Council, and the 
recommendation to the Throne is adopted by a majority vote, also in plenary 
session, which in the case of important treaties i is held in the Imperial a 
in the presence of the Emperor. . 


THE RELATIONS OF THE MINIS ERY AND THE PRIVY COUNCIL 


Attention should be called to the fest that the procedure of the Council - 
in advising the Emperor upon treaties is similar to that used in regard to 
consultation on ordinances and project= of law submitted to its deliberation. 
In both fields of consultation, the Privy Council has, in recent years, aroused 
considerable antagonism. It is beyond the scope of this article to discuss 
the controversy regarding the aboliticn of the Privy Council, save to call 
attention to the aspect of the problem -vhich concerns treaty-making. The 
two schools of Japanese jurists view ~ith opposing attitudes the place of 
the Council in the imperial régime. —he conservative school represented 
by Hozumi conceive of the Council as a necessary organ in a Constitution 
wherein the ministry is responsible only to the Emperor and in no way to be ` 
held amenable to the Diet. In such =.system the Council is intended to 
‘curb the arrogance of the Diet and ecntrol the autocracy of the Ministers 
of State.” ? The Council is to stand aloof from political parties and apart 
from other organs of ‘government, and, from this vantage point it is to protect 
the Constitution, to render the execut:ve power free from legislative inter- 
ference and to fix the responsibility of ministers. 

In opposition to the conservative schwol, the liberal school of jurists looks 
upon the Privy Council as almost an anachronism.’ In their view, the 
Council was originally created in 1888 to deliberate on Prince Ito’s draft of 
the Constitution, for it would have keen contrary to the principle of an 
Emperor-granted constitution to call a constituent assembly. But the 
continuance of the Privy Council is not now wholly justified. Ministers 
who formulate the policies of state and who must bear the responsibility 
therefor are faced with an almost insurmountable handicap when confront- 
ing a hostile Privy Council. At a time when the center of political gravity 
is moving toward the House of Representatives and Japan is approaching 
the British type of parliamentary goverzment, the Privy Council constitutes 
an obstacle to the smooth operation of government. Consisting of 26 mem- 
bers, most of them elderly statesmen c> warriors, some of them octogena- 
rians, it has tended to be ultra-conservative and for some years has shown a 
bias in its attitude toward political partes, favoring the Seiyukai as against 
the more liberal Minseito. i i 

22 Kempo Teiyo (1910), Vol. II, pp. 560-&71 Cf. Uyesugi, Kempo Jutsugi (1927), pp. 
648-649, 664-672, 701-704; Shimizu, Kempo Hex (1923), pp. 1099-1106. 

23 Cf. Minobe, Kempo Seigi, or Commentaries on the Constitution (Tokyo, 1928), pp. 
553-558, and his Kempo Teiyo (1927), pp. 5C1—3)8; Ichimura, Teikoku Kempo Ron (1926), 
pp. 294-295; Royama’s article on “Reform oi the Privy Council” in Kaizo, Aug. 1928, Vol. 
X, No. VIII, pp. 50-55. 
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The fact that the ministry is not in constitutional theory completely 
responsible to the Diet has given the Privy Council a leverage that it would 
not otherwise possess, and permits it to assume the position of guardian of 
publie interest against the incompetency and rapacity of politicians. At 
the same time the Council’s criticisms of the government secure a rather 
wide publicity. The sessions of the Council are secret. Twenty years ago 
this secrecy was strictly maintained. But today full accounts of practically 
all sessions are published in the press. The President of the Council fre- 
quently lectures Councillors and Ministers for letting out the secrets of the . 
sessions; nevertheless elaborate details of the discussions ¿in camera are freely 
disclosed to eager newspaper reporters. The following excerpt from the 
press report of the discussion during the sixth meeting of the special com- 
mittee on the London Naval Agreement will serve to indicate the nature of 
the hearings. At this time the Councillors were engaged in examining 
Premier Hamaguchi with regard to the treaty negotiations. 


General Kawar (a Councillor): Mr. Hamaguchi has declared that on 
the occasion of the dispatch of the final instructions to the Japanese 
delegation in London, there was an agreement between himself as Acting 
Navy Minister and the Chief of the Naval General Staff; but it is clear 
from the fact that Admiral Kato, the then Chief, made a direct appeal to 
the Throne on April 2, from his published statement and from other 
copious materials, that there was no agreement of views between the 
Government and the Admiral at the time. . . 

Mr. Hamaaucar (the Prime Minister): I not only held personal con- 
ferences with Admiral Kato before the Government reached the decision 
on the final instructions but also I negotiated fully with him through 
Admiral Okada, a War Councillor, and Vice-Admiral Yamanashi, the 
then Vice-Minister of the Navy. The view expressed by Admiral Kato 
at the time was that although he, as a naval expert, opposed the final 
instructions which the Government had made up its mind to adopt, if 
the Government concluded that they must be adopted from the point of 
view of promoting the general interests of the country, there was no 
alternative for him but to abide by the inevitable, and that he would 
then try to draw up a new defense program to make good any defects. . 

General Kawat: The Prime Minister’s statement is a glaring false- 
hood and an attempt to gloss over his inexcusable encroachment on the 
supreme command of the navy. . It is up to the Prime Minister to 
produce surer proofs in order to substantiate his assertion that there was 
an agreement of views. 

Mr. Hamacucut: All I have repeatedly stated is enough to explain 
the circumstances connected with the point at issue. 


The expected hostility of the reactionary members of the Privy Council 
to any treaty often leads to considerable delay in the submission of the — 
treaty to the Council’s consideration. The Emperor refers a treaty to the 
Council only after decision on this matter is taken by the Cabinet. The 


£ Tokyo Asahi Shimbun, Sept. 4, 1930, p. 2. Cf. Tokyo Jig Shimpo, Sept. 4, 1930, p. 2; 
‘Japan Weekly Chronicle, Sept. 11, 1930, p. 316. 
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imperial message and accompanying papers are prepared by the Foreign 
Office. The Cabinet will thus, on occasion, delay reference to the Council 
until it can prepare its case more adequately or until a more favorable politi- 
cal opportunity arrives. For instance, although the Hamaguchi government 
desired to secure Japanese ratificatior of the London Naval Agreement of 
1930 immediately after the British and American ratifications, it felt impelled 
to refrain from referring the treaty to the Council until some satisfaction 
could be vouchsafed the military and raval critics, and this required several 
months of patient manoeuvres. 

In the recent controversies between the government and the Privy Gaun: 
cil, the Council has generally sustained the foreign policy of the ministry, but 
only after the reactionary group of Councillors have vigorously attacked the 
governmental program, giving occasion for wide publicity in the press, and 
seriously embarrassing the government. When the contest involves a ques- 
tion touching upon the interpretation of the Constitution, a liberal Govern- 
ment is particularly handicapped inasmuch as the Council contains two elder 
statesmen, Count Ito-Miyoji and Vistount Kaneko-Kentaro, who played 
junior réles in the inauguration of the Constitution over forty years ago and 
who now make claim to special authority as interpreters of the fundamental 
‘law. Toward the Councillors, the Mimisters generally succeed in maintain- 
ing a proper air of deference. Ministers who freely speak their mind may 
soon regret their indiscretion. In 1929, a parliamentary councillor of the 
Foreign Office, referring to the Privy Council’s opposition to the Kellogg 
Peace Pact as a political intrigue against the government, incurred such a 
sharp protest from the Privy Council ors that he was forced to resign his 
post. Every recent government, whether Minseito or Seiyukai, has enter- 
tained a slightly contemptuous attitude toward the Privy Council as an anti- 
‘quated organ of government which, in view of the popular demand for its 
reform or abolition, may not have many more years of robust activity. On 
its side, the government often presses an undue advantage against the Privy 
Council, as, for instance, Premier Himaguchi’s refusal to lay before the 
Council the report to the Throne of the Supreme War Council regarding the 
London Naval Agreement on the groind that the government was not a 
party to the report, the real reason beng that the government feared that 
the document would be exploited by hostile-Privy Councillors to harass the 
Ministers.” 

In conclusion, it appears that the lack of coöperation between the Cabinet 
and the Privy Council is probably irremedial without complete surrender on 
one side or the other. In this respect Japan suffers from the inconveniences 
found in the presidential form of government as typified in the relations of 


2% Japan Advertiser, April 15, 16, 17, 1929: Tokyo Asahi Shimbun, April 18, 19, 20, 1929; 
Tokyo Jüji Shimpo,.April 20, 1929, p. 1; Japar. Weekly Chronicle, April 25, 1929, p. 480. 
- % Tokyo Asahi Shimbun, Aug. 9, 1930, p. £; Tokyo Jiji Shimpo, Aug. 14, 1980, p. 1; 
Japan Weekly Chronicle, Aug. 21, 1930, p. 231. 
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the President and Senate of the United States, without possessing the advan- 
tages of parliamentary government as found in Great Britain, where the 
Privy Council is but the shadow of past authority. 


~ CONCLUSION OF AGREEMENTS WITHOUT REFERENCE TO THE PRIVY COUNCIL 


_- Not all treaties and agreements are submitted by the Emperor to the 
Privy Council for advice as to ratification. Routine postal conventions and 
various executive agreements are ordinarily not submitted. Likewise some 
important political treaties have been ratified without the Council’s assent. 
The Anglo-Japanese Alliance of 1902 is a case in point. Every step in the 
negotiations conducted by the Katsura government had been reported to 
Emperor Meiji and his sanctions obtained, and when the treaty was finally 
submitted to the Council it was accompanied by an imperial message stating: 
“We have commanded the Ministers of State to conclude this treaty.” *” 
Thus the Privy Council had naught to do but bow before the imperial will. 
It is also known that Okuma’s cabinet concluded the secret Treaty of 
London of 1915 and that the. Terauchi government signed the armistice at 
the end of the World War without asking the approval of the Council. On 
both of these occasions the Councillors objected to the procedure. Four 
years later the Kato cabinet ignored the Council when the Sino-Japanese 
Postal Agreement of December 8, 1922 received the imperial sanction and 
became effective before its submission to the Privy Council. The agreement 
‘had been negotiated in pursuance of the promise of the Powers at the Wash- 
ington Conference to abolish foreign post-offices in China. Usually, postal 
agreements offer few problems of great political importance. But the aboli- 
tion of Japanese post-offices in Kwantung and the South Manchuria Railway 
zone had significance in the Chinese policy of the Cabinet. The Council 
thereupon reported to the Emperor that the Cabinet had violated the rules 
of procedure. The ensuing impasse between the Council and the Cabinet 
appears to have been resolved by an imperial message to both bodies, com- 
manding more harmonious relations as well as an observance of the rules of 
procedure.*® In the course of the conflict, the government made a statement 
before the Budget Committee of the House of Peers indicating the usual 
Japanese practice in regard to postal agreements. Dr. Yamakawa-Hatao, 
chief of the Bureau of Legislation in the Cabinet, in reply to an interpella- 
tion, said: 


Certain international postal conventions require ratification. But 
agreements that are administrative in character and which fall within 
the jurisdiction of the Department of Communications are concluded 


27 Cf. Gaiko Jiho, Vol. XXXII, Jan. 15, 1923, No. 2, p. 415. 

28 Tokyo Asahi Shimbun, Jan. 24, 1923, p. 1; Tokyo Nichi Nichi Shimbun, Jan. 24, 1923, 
p. 2. Cf..Admiral Kato’s reply to Representative Seki, Kwampo gogai, Feb. 2, 1923, pp. 
120-121; and Miyata, Admiral Kato Tomosaburo Den, or Life of Admiral Kato-Tomosaburo 
(Tokyo, 1928), pp. 163-1655. 
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by delegates without full powers and bound by strict instructions. .. . 
These agreements do not require subsequent ratification.?$ 


The Sino-Japanese Postal Agreement of 1910 had become effective without 
imperial sanction, and the Emperor’s sanction had been requested for the 
agreement of December 8, 1922, simpivy because of the fact that under it 
Japan resigned certain advantages coming from the International Postal 
Union Convention,®° 

In order to circumvent a hostile Pr-vy Council, the ministry sometimes 
resorts to methods that will ensure a fet accompli, as, for instance, executive 
agreements effected by the exchange of notes between governments. In 
1929, the Tanaka ministry, fearing reversal of its policy in Shantung by the 
Privy Council, entered into such an agresment with the Nationalist Govern- 
ment of China in order to withdraw the Japanese troops from Tsinan. Fol- 
lowing the announcement of this agreement, vigorous protest was expressed 
in the Council, the Prime Minister wes sharply catechized, and it was re- 
ported in the press that Premier Tanaka had indicated his apology to the 
Throne and promised the Council never to pursue this policy in the future. 
. The government, however, issued a public statement to the effect that it 
had not apologized to the Throne, and even if it had done so would never 
have disclosed the fact to the Privy Council.” 


THE DOMESTIC EFFLCT OF TREATIES 


_ All Japanese jurists are agreed that the prerogative of the Emperor for the 
negotiation and ratification of treaties ic absolute and exclusive, requiring no 
action by any other organ of governmert. But jurists are not unanimous in 
regard to the legal effect of treaties, iz. other words as to whether treaties 
are self-executing. 

Two views prevail. One view is based on the general rule of international 
law thas treaties have binding effect oaly upon the contracting states and 
not upon their subjects, and that, if a treaty contains stipulations with 
regard to the rights or duties of subjects, the contracting states shall take 
such action under their municipal law as to make the treaty effective within 
their respective territories. In the worcs of Professor Hozumi, the leading 
expounder of this theory: 


The promulgation of a treaty does not add or subtract anything from 
its force; the promulgation does not place it among the horet (body of 
legislative enactments and imperial ordinances). It is merely an 
official declaration of the existence of the treaty permitting no one there- 
after to plead ignorance of it. ... A treaty cannot be proclaimed as 
horet, although it is possible under she Constitution to establish a law or 


29 Gikai Shugiin Iinkaigiroku, or Proceeding:.: Budget Committee of the House of Peers, 
46th Diet, Part I, No. 2, pp. 4-6. 3¢ “tid., Part I, No. 5, pp. 13-14. 

a Cf. Tokyo Asahi Shimbun, April 11, 1929, p. 1; Osaka Mainichi Shimbun, April 11, 1929, 
p. 1; Tokyo Jiji Shimpo, April 11, 1929, p. 1; Jaman Weekly Chronicle, April 18, 1929, p. 455. 
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ordinance having identical content with a treaty. But the content of 
treaty relating to rippo jiko (legislative power) as enumerated in the 
Constitution requires the consent of the Diet in order to have domestic 
effect. It is not permissible under the Constitution to promulgate a 
treaty as legislative law without the consent of the Diet, or as an im- 
perial ordinance if it concerns matters of logia tiyg competence 28 
enumerated in the Constitution.®* 


Professor Uyesugi holds the same view in the following language: 


A treaty is a contract between the J apanese sovereign and the sover- 
eign of another state, and is not the command of the sovereign within 
thestate. A treaty is purely an international phenomenon and it is due 
to a misconception of its nature to argue that it has domestic effect by 

. virtue of its international validity. It has no status under domestic 
‘law. If a treaty requires internal enforcement by a governmental 
organ, the Emperor must so order, and in case a law rather than an 
ordinance is required, the consent of the Diet is necessary. Proclama- 
tion does not give the treaty force as a command of the state. .... In 
the case of a treaty requiring the enactment of a law for its execution, 
the Diet is free to deliberate upon the project of law proposed for this 
end and is not bound under the Constitution to take any action thereon. 


In other words, the proclamation of a treaty does not give it the effect of a 
horitsu (legislative enactment) or a mezret (ordinance) obligatory upon 
nationals to obey or conform to it. The contents of treaties to be effective 
must be incorporated into legislative acts or imperial ordinances. The 
second article of the Civil Code (Act No. 89 of year 1896), which provides 
for the rights of foreigners sojourning in Japan “in accordance with the pro- 
visions of treaties,” may be cited as an example of an ordinance lifting the 
content of treaties into the body of domestic law. 

The second school of jurists, following a well-known theory, looks upon 
treaties as to a large extent self-executing. It holds that in view of the Em- 
peror’s unconditional power to conclude treaties, it logically follows that the 
Emperor must have the unconditional power to execute treaties. There can 
be little dispute in regard to agreements that merely impose an obligation 
upon the state without affecting the rights and duties of subjects, or without 
requiring what in many states necessitates the consent of parliament. But 
even in the case of treaties that concern the rights and duties of citizens, the 
E:mperor’s ratification signifies the will of the state to affect the rights and 
duties of nationals. In other words, the act of ratification establishes the 
treaty as a part of the horez or body of laws and ordinances.» Ratification 
indicates two distinct wills; one is the will to conclude an agreement with 

33 ‘This passage occurs in Professor Hozumi’s well-known article “Various Questions relat- 
ing to Treaties” in reply to an earlier article by Professor Minobe, published in Hegaku 
Kyokai Zashi, or Journal of Studies in Public Law, Oct. 1905, Vol. XXIL, pp. 1859-1360. 
Cf. his Kempo Teiyo (1927), Vol. II, pp. 766-786. 

“ Kempo Jutsugi (1927), pp. 629-630. 

% Cf. Professor Minobe’s article on ‘‘ Domestic Effect of Treaties” in Kokka Gakkai Zasht, 
July, 1905; Vol. XIX, pp. 173-201. _ 
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the other contracting state, the second is the will to impose a rule for the 
citizens. The expression of the two wills is of two kinds, the first being 
expressed to the other contracting state by the exchange of ratifications, the 
second keing expressed to the nationals ky proclamation. By proclamation, 
therefore, new law may be added to the horei; this is joyakuho or treaty law, 
similar to the German Vertragsgesetz. ‘Thus the sources of the korei include 
not only legislative acts and imperial ordinances, but also joyakuho. Trea- 
ties affecting the rights and duties of ci.izens must be promulgated to have 
domestic effect, but on the other hand this treaty law is an exception to the 
constitutional provision requiring the consent of the Diet to legislation. 

In the words of Professor Minobe, thc leading exponent of the self-execut- 
ing nature of Japanese treaties: 


It is an untenable thesis which Folds that a treaty validly concluded 

by she Emperor requires the enactment of a separate law of identical 

consent. The same state that concludes the treaty enacts the law, and 
it is legally impossible for a state, aaving one personality to have two 
distinct wills. When a treaty is validly established the will of the state 
is thereby determined, and there cannot be at the same time another 
will of the state which might possiktly conflict with the established will. 
If the content of a treaty concerns Jomestic law, then with the comple- 
tion of the treaty, domestic law has been completely determined. 
The Diet does not have competerme even in the case of treaties that 
concern legislative matters. The provision of Article V that the legisla- 
tive power is to be exercised with tLe consent of the Diet is not a funda- 
mental principle that admits or ro exception. On the contrary the 
Constitution recognizes many exce>tions to this principle, for instance 
the Emperor’s ordinance-making powers under Articles VIII and IX 
and his power to determine the organization of the administration and 
to fix the salaries of all civil anc military officers under Article X. 
Thus, in view of the fact that, unlixe the constitutions of many states, 
the power to conclude treaties is umonditionally vested in the Emperor 
in Article XIII, it is in accordance with the spirit of the Japanese Con- 
stitution to consider Article XIU, ike Articles VIII, IX and X, as ex- 
ceptions to the general principle of legislative powers stipulated in 
Articles V and XXXVII. Furshemore, the fact that the Ginhe or 
Law of the Houses has no provision for regulating deliberations on 
treaties serves to support this interpretation.’ 


The learned jurist Shimizu likewise argues thai Article XIII of the Constitu- . 
tion constitutes an exception to Article XX XVII providing that legislation 
requires the assent of the Diet. “Even in case a treaty contains matters of 
legislation, its ratification is to be consi lered as the sanction of law.” 37 

The governmental interpretation of .oyakuho is.a matter of record. In 
reply to an interpellation put to the Eara government by Dr. Egi in the 
House of Peers, in 1920, Yokota-Sennoruke, chief of the Bureau of renee 
tion, replied: 


33 Kempo Seigi (1928), pp. 276-278. 
37 Kempo Hen (1923), p. 268. Dr. Shimizu-“ho is è judge of the Gyosei Saibansho, or 
Administrative Court in Tokyo, and Secretary sf the Home Office. n 
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If a treaty stipulates the enactment of legislation, the Government. 
introduces bills in accordance with the stipulation; but if the treaty it- 
self affects the rights and duties of subjects, the Government views the 
treaty provisions as treaty-law and deems it unnecessary to introduce in 
the Diet a bill having identical content with the said treaty.** 


Answering still another interpellation, Yokota continued: 


When a treaty contains provisions of legislative character, upon pro- 
mulgation in accordance with the Koshikiret or Ordinance relating to 
Public Documents, it has the force of law. This is in conformity with 
the Japanese Constitution. A treaty is concluded by exercise of the 
Imperial Prerogative; it is therefore an expression of the will of the 
state externally toward the other ‘contracting state. At the same time 
it is an expression of the will of the state internally toward the subjects, 
inasmuch as the will of the state is a unity and cannot be divided.*® 


From the theory just described arise some far-reaching questions regarding 
the relation of the joyakuho, or treaty-law, and the other components of the 
hore, or the whole body of law. If this theory is admitted, then it must 
follow that a treaty can amend or annul the effect of a legislative act as well 
as of an imperial ordinance. Professor Minobe accepts this logical conclu- 
sion. “Legislative acts and imperial ordinances,” he says, “may be modified 
by treaty. The fact that an enactment may be changed by a treaty consti- 
tutes an exception to the general principle that a statute cannot be modified 
except by another statute. It may be interpreted that this principle implies 
an encroachment upon parliamentary competence. But Article XIII uses 
the term ‘treaties’ (shohan ne joyaku) in the. most unlimited way, thus indi- 
cating that international agreements of any nature may be concluded under 
the prerogative of the Emperor, including even treaties that are in conflict 
with law.” 4 On the other hand, Professor Minobe does not admit that a 
treaty can be modified by a later legislative act or imperial ordinance, for 
“a treaty is a contract with a foreign state and cannot be broken by the will 
of one state.” 

Professor Minobe’s theory thus assumes that treaty-law enjoys a superior 
place in the Japanese horez. In the United States, under Article VI of the 
Constitution, treaties and acts of Congress are considered as having equal 
validity as the supreme law of the land, and the courts are constrained to 
sustain an act of Congress that contravenes an earlier treaty, and vice versa, 
to uphold a treaty in conflict with a prior act. In other words, an enact- 


_ 38 Dai Nippon Teikoku Gikai-shi, or Parliamentary Record of the Imperial Japanese Diet, 
Vol. XI (Feb. 12, 1920), p. 1493. 

39 Ibid., Vol. XI (Feb. 17, 1920), pp. 1777-1779. ee 

1 Kempo Seigi (1928), pp. 278-279. Cf. his Gyoseiho Satsuyo, or Principles of Adminis- 
trative Law (1929), Vol. I, p. 65; and his ‘‘Domestic Effect of Treaties” in Kokka Gakkai 
Zashi, July, 1905, Vol. XTX, No. 7, p. 201. 

41 Mr. Justice Field: “By the Constitution a treaty is placed on the same footing, and 
made of like obligation, with an act of legislation. Both are declared by that instrument to 
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ment may annul the effect of a previous sreaty, and a treaty may supersede a 
previous enactment. While American 3onstitutional theory admits of com- 
-plete equality between treaties and ena: tments as law of the land, Professor 
Minobe’s theory assigns an inferior place to legislative acts. As to the Con- 
stitution itself, Professor Minobe holds taat no treaty may modify this funda-. 
mental. law. Nor may a treaty modify the Imperial House Law nor the 
Ordinance Concerning the Imperial House. These laws are based on the 
autonomy of the Imperial House, whica in turn is expressly established in 
the Constitution and placed beyond thc control of the government. 

Professor Minobe is not alone in his attitude toward treaty law. Dr. 
Shimizu, holds: “When a treaty includ ng matters of legislative concern is 
concluded and ratified and promulgated as law, it has the same effect as law 
and will modify conflicting acts and orcinances. On the other hand, ordi- 
nary law cannot change treaty-law becuse to do so would defeat a treaty 
concluded with another state.” Simikr opinions are expressed by Profes- 
sor Oda and other jurists. The majority of Japanese jurists, however, 
hold to the contrary. 

In opposition to the theory of the joyakuho as explained in the preceding 
paragraphs, Professor Hozumi holds: 


There is no superior-inferior relationship between acts and treaties. 
In fact it is meaningless to compa-e them in importance. Of course, 
toward the foreign contracting state, the treaty is superior to the enact- 
ment, while toward the subjects, the enactment is superior to the treaty. 
Relations between states are regula ed by treaties, whereas subjects are 
governed by law. Hence, neither theory nor practice will admit of the 
superior-inferior distinction. 


Ichimura, likewise, does not admit the suseriority of 3, treaty to an act, while 
Uyesugi proposes an amendment to the -apanese Constitution making trea- 
ties, similar to American practice, a par of the law of the land.“ 


be the supreme law of the land, and no superio: efficacy is given to either over the other. 
When the two relate to the same subject, the cours will always endeavor to construe them so 
as to give effect to both, if that can be done without violating the language of either; but if 
the two are inconsistent, the one last in date wll control the other, provided always the 
stipulation of a treaty on the subject is self-execrting.”’ Whitney v. Robertson (1888), 124 
U. S. 194. For citation of cases see Hyde, International Law (1922), Vol. II, pp. 59-60; 
Crandall, Treaties (1916), pp. 161-162. l 

42 Kempo Seigi (1928), p. 278. = Kempo Hen (21st ed., 1923), p. 1268. 

4 Gyoseiho Kogi, or Lectures on Administrativ= Law (Tokyo, 1926), p. 31; and an article 
by Kimura-Motoo on “Treaties” in Kokka Gakka- Zashi, or J ournal of Political Science, Vol. 
TX, Sept.—~Nov. 1895, pp. 709, 784, 906. 

4 Article on “Various Questions Relating to Treaties” in Hogaku Kyokai Zashi, Oct. 1905, 
Vol. XXIII, No. 10, pp. 1865-1866. Cf. his Kenpo Teiyo (1910), Vol. II, p. 780, and an- 
article by Professor Tachi-Sakutaro on “Effect of Treaties” in Kokka Gakkai Zashi, Vol. 
XXXI, Dee. 1917, No. 12, p. 1803. 

Ichimura, Teikoku Kempo Ren (13th ed., 1926), p. 875. Uyesugi, Kempo Jutsugt 
(1927), pp. 631-632. 
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PARTICIPATION OF THE DIET 


In view of the phraseology of the Constitution, it is inevitable that there 
should be confusion as to the participation of the Diet in treaty-making. 
While Article XIII places no limitation on the Emperor’s prerogative, the 
Constitution states in clear language that the Diet shares in legislative power. 
The constitutional provisions are as follows: - 


Article V. The Emperor exercises the legislative power with the con- 
sent of the Imperial Diet. 


Article VIII. The Emperor, in consequence of an urgent necessity 
to maintain public safety or to avert public calamities, issues, when the 
Imperial Diet is not sitting, Imperial Ordinances in the place of law. 
Such Imperial Ordinances are to be laid before the Imperial Diet at its 
next session, and when the Diet does not approve the said Ordinances, 
the Government shall declare them to be invalid for the future. 


Article IX. The Emperor issues, or causes to be issued, the Ordi- 
nances necessary for the carrying out of the laws, or for the maintenance 
of the public peace and order, and for the promotion of the welfare of the 
wei But no Ordinance shall in any way alter any of the existing 
aws. 


Article XTIT. The Emperor declares war, makes peace, and con- 
cludes treaties. 


o XXXVII. Every law requires the consent of the Imperial 
iet. 


Article LXII. The imposition of a new tax or the modification of the 
rates of an existing one shall be determined by law. However, all such 
administrative fees or other revenue having the nature of compensation 
shall not fall within the category of the above clause. The raising of 
national loans and the contracting of other liabilities to the charge of the 
National Treasury, except those that are provided in the Budget, shall 
require the consent of the Imperial Diet. 


Article LXIII. The taxes levied at present shall, in so far as they 
are not remodelled by a new law, be collected according to the old system. 


Article LXIV. The expenditure and revenue of the State require the 
consent of the Imperial Diet by means of an annual Budget. Any and 
all expenditures overpassing the appropriations set forth in the titles and 
paragraphs of the Budget, or that are not provided for in the Budget, 
shall subsequently require the approbation of the Imperial Diet. 


_ Article LXV. The Budget shall be first laid before the House of 
Representatives. | 


‘It is apparent that the Constitution lists several exceptions to the general 
principle requiring the assent of the Diet to legislation. The ordinance 
power is such an exception. But nowhere does the Constitution expressly 
make an exception of such parts of the so-called treaty-law that concern 
legislative matters. If treaty-law of this nature is an exception to the gen- 
eral legislative principle, it is so only by implication. 
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As might be expected, the House cf lepresentatives has not failed to assert 
its claim to participate in the enactmea; of treaty-law of legislative charac- 
ter. The classic occasion was the denand of the House in 1893-1894 to 
share ir the process of revising the trea i2s granting extraterritoriality to the 
Powers. In 1890, the press learned that the negotiations of the Foreign 
Office with Great Britain had ended = compromising the Japanese claim 
for complete abolishment of consular ecurts by the acceptance of a provision 
for “mixed courts.” An outburst of oublie indignation, during which the 
Foreign Minister, Count Okuma, suffered severe wounds by a bomb from the 
hand of a fanatic, led to the retiremens of the Kuroda ministry. The sub- 
sequent renewal of negotiations was fdlowed in 1893 by an address to the 
Throne passed by the House of Reprerentatives praying for a total revision 
of the ‘unjust treaties, derogatory to tke national dignity.” 47 These events - 
indicated to the government that in tae matter of abolishing extraterrito- 
rial privileges, it faced not only the g-eat Powers, but also the Diet, sup- 
ported by an aroused public opinion. Accordingly, the Diet was dissolved, 
and negotiations continued with Grea Britain. The result was the cele- 
. brated Treaty of Trade and Naviga-ion of July 16, 1894, wherein the 
British Government relinquished jurisd ction over British subjects in Japan, 
to take effect in 1899, and recognized -epan’s tariff autonomy. Before the 
negotiations terminated, however, the newly elected House of Representa- 
tives made a vigorous effort to secur a part in the procedure of TEM 
revision. 

On June 1, 1894, Dr. Hatoyama-Kezuo, a deputy and well-known pro- 
` fessor of ia in the Imperial Universty of Tokyo, offered the following 
resolution: | 


Although the power to revise tre:-ties belongs to the prerogative of the 
Emperor, in case such revision entails the establishment of new law, or 
the modification of existing law, o: the imposition of taxation, such re- 
vision, shall, as a matter of proper course, be submitted to the Diet for 
consent in accordance with Article XXXVII, LXII and LXIII of the 
Constitution.*® 


The resolution was passed by an almosi unanimous vote. On the following 
day, the House was dissolved; and, be-cre another Diet met, the complete 
abolition ‘of extraterritorial privileges cf British subjects had been accom- 
plished sy the Anglo-Japanese Treaty. 

This appears to be the only formal assault made by the Diet upon the 
monopoly of the treaty-making power --xercised by the government in con- 
junction with the Privy Council. In view of the fact that the majority of © 
Japanese jurists hold that treaties conecrning legislative matters require the 
assent of the legislature, J apanese prac avzice, as Ichimura points out, does 
- 47 Dai Nippon Teikoku Gakai-shi, or Parliamertary Records of the Imperial Japanese Diet 


(Feb. 15, 1893), Vol. II, p. 904. The text of t_e resolution is found on p- 1579. 
. & Dai Nippon Teikoku Gakai-shi, Vol. II, pp. 1767-1769. l 
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not square with the lawyer’s logic. For, in Japan, a treaty, irrespective of 
its content, becomes effective for administrative purposes upon promulga- 
tion without requiring the Diet’s consent, and has full effect as law. The 
legislature has not been vigorous in resisting the practice of the government 
in the matter of ignoring the Diet when proclaiming treaties.as law. 


THE PROMULGATION OF TREATIES 


Although it is the practice of the government to consider a treaty as 
domestic law, it is deemed necessary to promulgate it as law before it becomes 
_ effective toward nationals. In this respect, the Koshikiret, or Ordinance 
Relating to Public Documents (1907), provides as follows: 


Article VIII. In making public an international agreement, pro- 
mulgation is effected by an Imperial Edict. This edict or ordinance 
shall state that the treaty has received the deliberation of the Privy 
Council, and after personal signature by the Emperor, the Privy Seal 
shall be placed thereon, and the Minister President shall inscribe. the 

. date, and attach his countersignature, together with the Minister of 
State chiefly concerned." 


Prior to the issuance of the Koshikiret, treaties were promulgated by publica- 
tion in the imperial ordinance section of the Kwampo, or Imperial Gazette, 
without having any serial number. After February 1, 1907, a special treaty 
section has been maintained in the Kwampo, and treaties are published like 
the acts and ordinances with serial numbers for every year. 

The imperial edicts of promulgation generally follow either one of two 
forms. A treaty which goes into effect as between the contracting states: 
after an exchange of ratifications is promulgated in the name of the Emperor 
in the following form: 


We, having received the advice of the Privy Council, ratify this 
Treaty . . . (the treaty is described by title) signed by the Plenipoten- 
tiaries of. . (names of the contracting States) at... on... 
(date), and cause the same to be promulgated. 


The ratification is effected by the imperial signature and the countersignature 
of the Minister for Foreign Affairs. The edict requires the imperial signa- 
ture and the countersignatures of both the Prime Minister and the Foreign 
Minister.® 

, A treaty which is concluded and becomes effective directly by means of 
the signatures of the plenipotentiaries is promulgated under the following 
. phraseology: 


. 8 Teikoku Kempo Ron (1926), p. 881. 

60 The Koshikiret was issued on Feb. 1, 1907, by Imperial Ordinance No. 6 of tha year 
1907, and amended by Imperial Ordinance No. 145 of the year 1921. ‘Genke Horei‘Shuran 
(1927), Vol. I, Bk. I, pp. 45-46. l 

5 Cf. Minobe, Kempo Seigi (1928), pp. 280-281. 
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We, having received the advic2 of the Privy Council, sanction this 
Treaty . (the treaty is descrited by title), and cause the same to be 
promulgated. 


This sanction is considered as an ax- giving the form of an imperial an- 
nouncement to the already determin2i1 will of the state. The will of the 
state in such cases has been previously expressed by the plenipotentiary. 
who signed the treaty under authoris7 from the Throne. 


LEGISLATION NECESSARY TO PERFORMANCE 


As we have already pointed out, tbe government has ignored the demand 
of the House of Representatives, onl:7 once expressed, to participate in the 
making of treaties including even those that concern legislative matters, and 
the House has acquiesced in this custom. Treaties are proclaimed as law in 
the nare of the Emperor, and the vzactice of the government has been to 
consider them as thereupon operative on subjects and administrative organs. 
Nevertheless there is not entire unifarmity here. Even granted that upon 
proclamation a treaty becomes joyaku/ o and a part of the horez, subsequent 
legislation will sometimes be necessary for the discharge of the contractual 
obligation. This is particularly true in regard to treaties calling for the 
payment of funds. Even here the aaqwiescence of the Diet seems complete. 
This appears to be in accordance with the Constitution, which provides: 

Article LXVII. Those already fixed expenditures based by the Con- 
stitution upon the powers apperizining to the Emperor, and such ex- 
penditures as may have arisen ty zhe effect of law, or that appertain to 


the legal obligations of the Government, shall be neither rejected nor 
reduced by the Imperial Diet wisLout the consent of the Government. 


The semi-official comment of Prince Ito upon this article is significant. 
According to his Commentaries, the already fixed expenditures based by the 
Constitution upon the powers appertacning te the Emperor include “all the 
expenditures which are based upon t12 sovereign powers of the Emperor, as 
set forth in Chapter I of the Constitusion, to wit: ordinary expenditures re- 
quired by the organization of the different branches of the administration, 
and by that of the Army and Navy, the salaries of all civil and military offi- 
cers, and expenditures that may, be required in consequence of treaties con- 
cluded with foreign countries.” 5 He goes on to say that such expenditures: 
“shall be regarded as permanent expemditures already fixed at the time of. 
bringing the Budget into the Diet.” Ee also states: ‘ All existing contracts. 
and all zivil and all other obligations equally beget legal necessity for sup- 

62 Commentaries (1889), p. 128. Attention should be called to the fact that this com- 
mentary refers not only to Article XHI of the Constitution regarding the Throne’s treaty- - 
making prerogative, but also to Article X which provides: “The Emperor determines the - 
organization of the different branches of the edministration, and salaries of all civil and. 
military officers, and appoints and dismisses ta: same. Exceptions especially provided for . 
in the present Constitution or in other laws, savll be in accordance with the respective pro- 
visions bearing thereon.” ¢ g 


THE TREATY-MAKING POWER IN JAPAN 291 


plies. Were the Diet, in voting the Budget, to reject entirely or to reduce 
in amount any of the expenditures based by the Constitution upon the sover- 
eign powers of the Emperor or any expenditure necessitated by an effects of 
law or for the fulfillment of legal obligations, such proceeding should be re- 
garded as subversive of the existence of the state and contrary to the funda- 
mental principles of the Constitution.” 

Accordingly, items are inserted in the budget from year to year to defray 
Japan’s share of the expenses of the International Bureau of the Universal 
Postal Union, the Secretariat of the League of Nations and the International 
Labor Office. These items do not lead to debate on the floor of either house. 
There is no prohibition in the Constitution against parliamentary discussion; 
indeed there is actually provision for rejection or reduction with the consent 
of the government. 

In regard to treaty stipulations requiring supplementary legislative action, 
the practiceisnot uniform. The legislation for carrying out international ob- 
ligations regarding the regulation of aviation is by departmental ordinance.™ 
But the law governing the foreign ownership of land is largely found in legis- 
lative enactment of the Diet.* Finally, many rules established by both 
ordinance and legislative enactment are incorporated in the Civil Code, the 
Civil Procedure Code, the Criminal Code, the Criminal Procedure Code and 
the Commercial Code, which have been enacted as codes by the Dist.” 
The Diet, for the forty years of its existence, has not failed to pass legislation 
demanded by the government for the fulfillment of treaty obligations. At 
the same time it should be said that the couris have not failed to take cozni- 
zance of treaty obligations and to afford to aliens remedies for the enforcement 
of privileges claimed by virtue of treaties with the country of their allegiance. 


RECOMMENDATIONS AND DRAFT-CONVENTIONS OF THE INTERNATIONAL LABOR 
CONFERENCES 


The draft-conventions and recommendations of the International Lebor 
Conferences invite our special attention, not only because they offer a unique 
problem in international relations, but also because the attitude of the 
Japanese Government in this matter has been followed with interest both 
in Japan and abroad. Under Article 405 of the Treaty of Versailles the 
Labor Conference has power to adopt by a two-thirds vote of the delegates 
present recommendations to be submitted to the member states for considera- 
tion with a view to giving them effect by national legislation and draft-con- 
ventions for ratification by the members. Article 405 also provides: 


83 Department of Communications Ordinance No. 8 of 1927. Genko Horei Shuran (1327), 
Vol. II, Bk. XVII, pp. 916-931. The Aviation Law of April 9, 1921 (No. 54 of 1921) makes 
no reference to the International Air Navigation Convention of 1919 which Japan signed and 
ratified. Ibid., Vol. III, Bk. XVII, pp. 914-916. 

' & Alien Land Law of April 1, 1925 (Law No. 42 of 1925). Genko Horet Shuran (1927), 
Vol. IT, Bk. XIV, p. 123. l 
55 Genko Horei Shuran (1927), Vol. II, Bk. XIV. 
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Each of the members undertalk es that it will, within the period of one 
yzar at most from the closing of sh: session of the Conference, or if it is 
impossible owing to exceptional :ircumstances to do so within the 
period of one year, then at the eacliest practicable moment and in no 
ease later than eighteen months from the closing of the session of the 
Conference, bring the recommerdetion or draft convention before the 
authority or authorities within wose competence the matter lies, for 
the enactment of legislation or ovh-r action. 


In their commentaries upon the ]sg.l basis of the International Labor 
Conference, Japanese jurists point ous £ difference between the character of 
this conference and the usual interraticnal conference. It is held that the 
latter is a meeting of plenipotentiar:es of Powers, who participate in the 
conference in the representative capacdty of their respective states, and 

“consequently, when a convention is Ir_wn up by the conference, it is effec- 
tive as the will of the state, at least, conditionally so.” 58 The International 
Labor Conference, on the other hanc, s held to be something else than a 
conference of plenipotentiaries. The .acticipants, four in number from each 
state, including two government delegatas, one employers’ delegate, and one 
workezs’ delegate, are not representat:ves of the states, but members merely 
of an international organization. Therfore, even if a draft-convention is. 
adopted by the Labor Conference, it $ merely the decision of this organiza- 
tion, and does not possess the force of tLe will of the state. The draft-con- 
vention and recommendation are proposals for internal legislation. The 
draft-convention may have the form of a treaty, but it is not an ordinary 
treaty, and like the recommendation, saould be submitted to the Diet for 
deliberation.®’ 

The Japanese Government, however, aas interpreted the phrase “‘compe- 
tent authority or authorities” to mean she Privy Council. Naturally this 
ultra-conservative body has not cast a friendly eye upon either the draft- 
conver:tions or the recommendations Protests against the government’s 
interpretation are frankly made by tke Japanese workers’ delegates to the 
International Labor Conferences, whil3 in every session of the House of Rep- 
_ resentetives the Ministers hear sharp r2b.ikes from the labor members. Mr. 

Yonekubo, Secretary of the Japan’s Seamen’s Union, and Workers’ relent 
to the International Labor Conference Ci 1928, declared: 


The interpretation (of the J apanese Government regarding the Privy 
Council) is inadequate, because the c bligation to bring the recommenda- 
ticn or draft convention before the ‘‘competent authority or authori- 
ties” is nothing but a means for t= enactment of legislation or other 
action, which can only be obtainec, ss a rule, by the legislative organiza- 
ticn, namely the Parliament or Lies. According to the records of the 
committee which laid down the constitution of the International Labor 
Organization, “the legislature” was originally drafted in place of ‘‘com- 
petent authority or authorities.’ This proves that the “competent | 


5§ Minobe, Kempo Seigi (1928), p. 272. 57 Ibid. (1927), p. 273. 
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authority or authorities” duly means Parliament or Diet, and not Privy 
Council.58 


In the House of Representatives both liberal and labor members have fre- 
quently refuted the government’s interpretation of ‘competent authorities” 
and demanded reference to the legislature. Labor leaders go further and 
charge the government with breach of faith, particularly in regard to Japen’s 
failure to ratify the Eight-Hour Convention of 1919. Their attitude is illus- 
trated by a speech in the Lower House made by Suzuki-Bunji, for many 
years president of the Japanese Federation of Labor. 


The Kight-Hour Convention was adopted at the Washington Labor 
Conference in 1919 by more than a two-thirds vote. Japan pleaded and 
secured special treatment, namely nine and a half hours, and India, ten | 
hours. India ratified the treaty, while Japan has not only ignored it, 
but by amendment of the Factory Law in 1923 has adopted in principle 
the eleven hour day. In subsequent Labor Conferences, the India 
delegates have pointed out the fact that Japan has not carried the con- 
vention into effect and that this produces unfair competition with India. 
Certainly the Indian delegates can talk in an embarrassing way to us. 
And it is evident that Japan has broken international good faith... . 
In view of the fact that all the Japanese delegates at the Conference of 
1919 voted for the draft convention, Japan has a moral and legal obliga- 
tion to ratify and enforce the convention by appropriate legislation.®° 


The position taken by the labor leaders as to the moral and legal obligation 
to ratify the draft-conventions is, of course, untenable. Indeed, the govern- 
ment would be legally justified in actually opposing favorable action upon 
the draft-conventions and recommendations which it lays before the legisla- 
ture.®° But, on the other hand, the liberals are supported by sound juristie 
opinion in maintaining that the government is under obligation to submit 
the draft-conventions and recommendations to legislative deliberation. 


PARLIAMENTARY GUIDANCE IN TREATY-MAKING 


While it is true that under a strict interpretation of the Constitution the 
Diet has only a small share of the treaty-making power, nevertheless, as 
Japan progresses toward parliamentary government, the House of Repre- 
sentatives is securing a considerable degree of actual supervision over foreign 
policy. The history of the four decades following the adoption of the Con- 

‚stitution has marked many important constitutional changes. At the begin- 


88 Conférence Internationale du Travail, 1928 (Genève, 1928), Vol. I, p. 177. Cf. Georges 
Scelle, L’Organization Internationale du travail et le B. I. T. (Paris, 1930), pp. 164-178. 

5 Kwampo gogai, Feb. 20, 1929, pp. 369-370. CJ. Japan Weekly Chronicle, Feb. 28, 
1929, pp. 252-253. See also a speech by Nishio-Suyehiro, Kwampo gogai, April 27, 1928, p. 
32. Another attitude is revealed by the speech reported to have been made by Fujita- 
Kenichi, the Japanese employer’s delegate, on his departure for the Conference of 1928, to 
the effect that: “The decisions of the Conference are like unnegotiable promissory notes 
issued by unreliable merchants.” Conférence Internationale du Travail, 1928, Vol. I, p. 178. 

6° Cf. Scelle, pp. 1738-174. 
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ning o? this period, the ministry was le s in the control of the House. of Repre- 
‘sentatives than at the mercy of other powerful influences and bodies. These 
included the Genro or Elder Statesmen, the Privy Council, the House of 
Peers, the military and naval cliques the Choshu and Satsuma clans, and 
the strongly entrenched bureaucrats. They made and unmade cabinets: 
In particular, by virtue of imperial «rdinances requiring the portfolios of 
War and Navy to be held only by generals or lieutenant-generals and admi- 
rals and vice-admirals, and giving the Ministers of War and Navy access to 
the Emperor, thus placing them outside the direction of the Cabinet, the 
military and naval cliques have played a réle in government which is not 
tolerated in most parliamentary counties." But today, the Genro has been 
reduced to one old statesman, the Puivy Council has declined in prestige, 
the Hcuse of Peers finds less representation in cabinets than does the House 
of Representatives, a powerful two-pa -ty system has. developed in the lower 
house, and for the last sixteen years on_y one cabinet has existed without the 
support of the largest party in the House. And finally the government has 
recently won a substantial measure of feedom from the political interference 
of the Army and Navy. 

For many years, by means of their control over the military portfolios, 
officers of high rank in the Army anc Navy have exercised an extensive influ- 
ence upon the Cabinet’s foreign policy. In an attempt to reduce this in- 
fluence during the period of the Washngton Conference of 1921-1922, Pre- 
mier Hara personally took charge of tha Navy Department in the absence of 
Admiral Kato-Tomosaburo. Likewise, in the absence of Admiral Takarabe 
at the London Naval Conference in 1930, Premier Hamaguchi assumed the 
headship of the Navy Department. n both occasions these precautions 
gave the government a better parliamentary position during the negotia-. 
tions; but in the case of the London Azreement this procedure led to a con- 
troversy with the Navy which nearly vrecked the treaty. The controversy 
had its origin in the instructions disp-tched to the Japanese delegation in 
London approving the so-called Reec-Matsudaira compromise, which re- 
duced the Japanese claim for a ratio of 70% in cruisers. These instructions, 
approved by the Foreign Office, by the Prime Minister as acting head of the 
Navy, and by the Cabinet, had been telegraphed to London on April Ist 
without the concurrence of Admiral Kato-Kanji, Chief of the General Naval 
Staff. On the following day, Admiral Kato proceeded to the Imperial 
Palace and made a direct appeal to the Throne protesting against the instruc- 
tions which had already been sent. Tae General Naval Staff and the War 


61 Attention also should be called te Article V_I of the Ordinance concerning the Organiza- 
tion of the Cabinet, which reads: “ With the e- ception of military or naval affairs of grave. 
importance which, having been reported direct-y to His Majesty the Emperor, may be sub- 
mitted tc the Cabinet for consideration, the M-nisters of State for War and the Navy shall 
report to the Minister President of State.” Irperial Ordinance No. 185 of 1889, amended: 
by Imperial Ordinance No. 7 of 1907. Genko Torei Shuran (1927), Vol. I, Bk. ITI, p. 1.. 
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Council enjoyed the support of a considerable group in the Privy Council; 
thus, for several months it appeared likely that they would succeed in defeat- 
ing ratification through an unfavorable vote by the Council.” 

In the dispute over the supreme command the militarists based their con- 
tention on Articles XI and XII of the Constitution, which provide that “the 
Emperor has supreme command of the Army and Navy” and that “the Em- 
peror determines the organization and peace standing of the Army and 
Navy.” It was claimed that the government, in the negotiation of the 
agreement, had encroached upon the supreme command and violated the 
Constitution.“ On its side, the ministry found itself supported by the lead- 
ing jurists of Japan. In a series of articles in the Asahi Shimbun, Professor 
Minobe, dean of the law faculty of the Imperial University of Tokyo, said: 


The power to determine the organization of the army and navy, 
namely the authority to fix the military and naval strength of the state, 
does not belong to the Supreme Command, but to the Prerogative of the 
Throne. Thus it is a matter on which the Cabinet, and the Cabinet 
alone, may give responsible advice, and with which no organ, like the 
General Staff, under the Supreme Command, may interfere. What- 

‘ever views are expressed by the military and naval authorities are only 
advisory and are not binding upon the Cabinet. . . . Irrespective of 
the content of treaties, the Imperial Prerogative in treaty-making is 
exercised upon the responsible advice of the Cabinet. The Military and 
Naval General Staffs are entitled as experts to participate in the discus- 
sions upon treaties relating to tactics and military operations. But 
only the political organs assume full responsibility for concluding 
treaties.’ 


This opinion was supported by other notable jurists, including Sasaki-Soichi 
and Yoshino-Sakuzo.® 

The ultimate approval of the London Agreement by the Privy Council has 
been viewed in Japan as an outstanding precedent for freeing the government 
from the influence of the Army and Navy in foreign policy, and in rendering ' 


8 Tokyo Asahi Shimbun, April 3, 1930, p. 4; April 12, p. 3; April 18, p. 3; Jiji Shimpo, 
April 3, 1930, p. 4; April 13, p. 4; Japan Weekly Chronicle, April 10, 1930, p. 361; April 17, p. 
390. 

83 Cf, the speeches of Gereral Shimizu, Admiral Sakamoto and Baron Ikeda in the House 
of Peers. Kwampo gogai, May 7, 1980, pp. 78-86; May 12, 1930, pp. 120-134. 

64 Cf, his articles on ‘‘The London Conference and the Scope of the Power of the Supreme 
Command” in Tokyo Asahi Shimbun, Mar. 2, 4 and 5, 1930; and his article on ‘‘The Rela- 
tion of the Military and Naval Authorities to the Government” in Kaizo, Vol. XII, July, 
1930, No. 6, pp. 19-26. 

6 Cf, Sasaki’s articles on “The Power of the Supreme Command” in Osaka Mainichi, 
May 1, 2, 3, 4and 5, 1930; and his “The Relation between the Government and the Military 
Authorities in the Determination of Military and Naval Strength” in Kaizo, Vol. XII, July, 
1930, No. 7, pp. 104-126. Dr. Yoshino, ‘‘Controversy over the Supreme Command” in 
Chuo-Koron, June and July, 1930, Nos. 509 and 510, pp. 129-140, 159-168. Dr. Nakano, 
“Municipal Law and the Supreme Command” in Gaiko Jiho, Oct. 1, 1980, No. 620, pp. 
122-134; Nov. 1, No. 622, pp. 34-47; Nov. 15, No. 623, pp. 33-43. 
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it eventually more responsible to the Diet. Statements by Premier Hama- 
guchi in the Diet during the controversy emphasized the collective responsi- 
bility of the Cabinet in treaty-making.© 

As the Diet, and particularly the Hcuse of Representatives, gains a firmer 
control over the ministry, the characteristics commonly found in the parlia- 
mentary governments of Great Britain, France and Germany are not lacking. 
At the opening of each session of the Diet, the Foreign Minister, as well as 
the Prime Minister and the Finance Minister, gives the lower House a full 
statement on the conduct of his offize for the past year. Throughout the 
session, interpellations are addressed tc the Ministers on all phases of foreign 
relations; and the government is expected to give detailed replies. The 
House is not often content with the excuse that disclosure of the desired in- _ 
formation is not compatible with the public interest, while political parties - 
attack the government upon questions >f foreign policy as vigorously as upon 
domestic issues. Although the ratifixztion of treaties is not in the hands of 
the Diet, considerable discussion of treaty matters occurs. In recent years, 
many of the important multilateral treaties and some bilateral treaties have 
been discussed in the House of Repr2centatives, likewise in the Peers; and, 
on occasion, the Prime Minister has >een asked to disclose the exact text of 
the instructions of the Japanese n2gotiatcrs. The House has even at- 
tempted to direct treaty negotiations In the session of 1929 it was the driv- 
ing force of criticism by the oppositicn party which pushed the reluctant 
Tanaka government into hastening the negotiations with the Nanking 
Government for the immediate evacustion of Tsinan.®’ | 

In a strict technical sense the control of the House has not gone far. In 
reply to a demand made by a represartative insisting that the President of 
the House urge the government to lay all the papers regarding the negotiation 
of the Kellogg Peace Pact before the House, the President stated: 


As it belongs to the Imperial Prerogative to conclude a treaty, it 
is the custom not to disclose the cetails of the treaty before ratification 
has been effected. On the other hand, in view of the fact that under 
Article LIV of the Constitution tLe Ministers can speak at any time in 
the Diet, it is highly desirable thet there should be a close relationship 
between the Government and tae legistature on such important mat- 
ters. The Government can make its negotiations public, if it so desires, 
but the President of the House caanot press for publication against the 
will of the Government.®® 


s Kwampo gogai, May 7, 1930, pp. 79-84; May 8, pp. 88-91; May 12, pp. 126-130; May 
14, pp. 179-188. 

87 On introducing his motion of no-confideace against the Tanaka government on Feb. 9, 
1929, Hemaguchi, leader of the Minseito, ted indicated Tanaka’s failure to come to terms 
with the Nationalist Government in China -£s first among the three indictments of the 
Seiyukai government. Kwampo gogai, Fek. 10, 1929, p. 279. Japan Weekly Chronicle, 
Feb. 21, 1929, p. 215. 

68 Kwampo gogat, March 26, 1929, p. 1035. "apan Weekly Chronicle, April 4, 1929, p. 400. 
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Nevertheless, when we uncover realities in Japanese politics, we find that the 
government is falling more and more into the control of the House of Repre- 
sentatives, even in regard to foreign as well as domestic policy. The late 
General Tanaka realized this trend when he sought to avoid parliamentary 
criticisms of his Chinese policy by the creation of an Advisory Council on 
Foreign Affairs, including leaders from all parties deliberating directly under 
the Emperor’s authority. The Minseito refused to support this project; 
Hamaguchi, the leader of the party, declined on the ground that the propased 
council “would lessen the responsibility of the government in foreign affairs 
and bar the opposition parties from criticising the government in the Diet.” € 

‘It is not improbable that the near future will see no lessening of the Em- 
peror’s prerogative in treaty-making and no formal change in the present 
constitutional machinery, save possibly a reform of the Privy Council or a 
lessening of its consultative capacity, while at the same time the supervision 
of foreign policy will pass into the hands of the Diet in a manner somewhat 
like the British parliamentary system. This tendency is being promoted 
not only by the present movement toward party government, but also by. 
the ever-increasing scope of treaty law. Treaties regarding such legislative 
subjects as territorial cession, tariffs, regulation of commerce and navigation, 
air traffic, copyrights and patents, and telegraphic and wireless communica- 
tions, all these agreements and many others now may have the forces of 
domestic law without legislative enactment. Indeed, as international inter- 
course broadens its scope with an increasing accumulation of contractual 
obligations, the field of treaty-law will expand in a corresponding degree. 
The history of parliamentary development will be reversed in Japan if the 
Diet does not extend its supervision over this legislative process by means 
of its control of the ministry. 


69 Tokyo Asahi Shimbun, Aug. 3, 1930, p. 2; Aug. 7, p. 2. Cf. an article by Yoshino- 
Sakuzo on “The Meaning of a United Country” in Chuo Koron, Oct. 1928, No. 489, pp. 
63-67. For a discussion of the earlier Advisory Council on Foreign Affairs which existed 
from 1917 to 1922, see article by Professor Sasaki on “The Advisory Council on Foreign Af- 
fairs and the Constitution” in Kokka Gakkai Zashi, Vol. XXXI, Aug. 1917, No. 8, pp. 1137- 
1169. eoo 





EDITORIAL COMMENT 
OUR POLICY OF NON-RECOGN7EON IN CENTRAL AMERICA ! 


The treaty obligation, which the Central American countries have im- 
posed upon themselves, to refuse recognition to new governments estab- 
lished in those countries in certain spe<ifed circumstances, was first adopted 
in their General Treaty of Peace and Amity of December 20, 1907, and their 
supplemental treaty of the same date.2 The stipulations of these treaties 
were restated and consolidated in their later General Treaty of Peace and 
Amity of February 7, 1923, which treaty is still in force.’ 

These treaties were formulated anc edopted at conferences held by the 
Central American countries, in which rapresentatives of the United States 
Government participated, at the invitation of those countries, and the 
United States, although not a party to those treaties, has since announced 
its most hearty accord with the non-recognition policy adopted thereby, 
and stated that its attitude with respsc to the recognition of new govern- 
ments.in those countries would be consonant with that policy. 

The policy thus adopted substitutes -n effect the de jure for the de facto 
principle. The de facto principle is bassd on the theory of the equality. of 
nations under international law, and tre sovereign right of the people of 
each nation to determine for themsdves their. own form of government. 
This principle obviously is fundamen-a ly antagonistic to the de jure prin- 
ciple, which rests on the assumption zbat the. government of one nation is 
entitled to pass upon the legitimacy of the government of another nation, 
thus subjecting the internal affairs of sre nation to the approval of another 
nation, and introducing consideratioas of domestic. politics and national 
constitutional questions in international relations. (Hitherto, except for a 
few special cases arising under excepticnal circumstances which do not call 
for comment here, the United States kas consistently followed in its foreign 
relations, from the time of Thomas J2fierson, the policy of granting recog- 
nition to new governments on the de facto principle, in distinction from the 
theory of legitimacy, which controlled European governments until a much 
later period in their international relat-oas. This Jeffersonian policy is now 
observed by the United States in its forsign relations with all governments 
except those of the five Central American countries, 


1 See aditorial by this writer on “The Ceatral ET Policy of Non-Recognition,” 
this JounnaLr, Vol. 19 (1925), p. 164. 

2 The texts of these treaties were printed iL Eapoleedt to this JOURNAL, Vol. 2 (1908), 
pp. 219, 229. 

3 Printed in Supplement to this JOURNAL, ‘Tcl. 17 (1923), p. 117. 
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The present Soviet Government of Russia is not included.in this excep- 
tion because that government does not fulfill all of the conditions necessary 
for the recognition of a de facto government, one of which is that such gov- 
ernment shall demonstrate the ability and willingness to discharge inter- 
national and conventional obligations, which, in the opinion of the Govern- 
ment of the United States, the Soviet Government has not done. 

In a recent address,* Secretary of State Stimson emphasized the above- 
mentioned treaties among the Central American countries as a proper ground 
for differentiating our non-recognition policy in our relations with those 
countries from our general de facto recognition policy elsewhere, and pointed 
out some of the advantages which undoubtedly had resulted from the 
adoption of this policy for the benefit both of Central America and of our- 
selves in our relations with those countries. At the same time he stated 
that this policy “undoubtedly contains possible difficulties and dangers of 
application which we in the State Department are the last to minimize 
_ and in case of which, should they arise, this Government must reserve its 
freedom of action.” 

{In enumerating some of the advantages resulting fen this policy, Secre- 
tary Stimson said: | 


Since the adoption by Secretary Hughes, in 1923, of the policy of 
recognition agreed upon by the five republics in their convention, not 
one single revolutionary government has been able to maintain itself in 
those five republics. ‘Twice, once in Nicaragua and once in the case of 
Guatemala, just described, a revolutionary leader has succeeded in 
grasping the reins of government for a brief period. But in each case 
the failure to obtain recognition has resulted in his prompt resignation, 
on account of his inability to borrow money in the international mar- 
kets. Several times within the same period a contemplated revolu- 
tion has been abandoned by its conspirators on the simple reminder by 
a minister from this country or one of the other republics that, even 
if they were successful, their government would not be recognized; and 
undoubtedly in many more cases has the knowledge of the existence of 
the policy prevented even the preparation for a revolution or coup d’ état. 
. . . When one compares this record with the bloodstained history of 
Central America before the adoption of the treaty of 1923, I think that 
no impartial student can avoid the conclusion that the treaty and the 
policy which it has established in that locality has been productive of 
very great good.) 


On the other hand, in a recent article ë by a former member of the United 
States diplomatic service, who, as Chargé d Affaires, was entrusted with the 
enforcement of this policy in two Central American countries, an attempt is 


‘ Address by the Honorable Henry L. Stimson before the Council on Foreign Relations, 
New York City, February 6, 1931. 

5 “Revolution, Recognition and Intervention,” by Lawrence Dennis, Foreign Affairs, 
January, 1931, p. 212, et seg. 
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made to show that this policy of non-»ecognition is not advantageous either 
to Central America or to ourselves. He states, among other things, that— 


The quest after constitutional legitimacy, imposed by our policy 
under Article 2, involves the “merican State Department and espe- 
cially its diplomatic representa ive in deplorable acts of interference - 
in the political affairs of the couatry which is seeking recognition) My 
eleven months of service as American Chargé d'Affaires in Honduras 
and seven months in the same rE in Nicaragua, in the course of which 
I extended recognition to the naw government in each country, gave: 
me experience which authorizes me to speak advisedly on this point. 


(The trouble with his argument is tiat he assumes that non-recognition 

must be coupled with intervention; ud that was exactly the trouble with 
` the practical application of the non-r2cognition policy by the administra- 
tion which he served, in a way which lsd to the lamentable results reviewed 
in his article. i The essential point oz ~his policy, which was disregarded at 
that time, is that it does not rest on force and does not contemplate the 
exercise of force against the unrecogrised government.) 
l  Non-recognition of a governmenż coes not imply unfriendliness to the 
` nation or people represented by tha” zovernment, but merely signifies the 
unwillingness of the government refucing recognition to maintain diplomatic 
relations with the unrecognized goverment.) Unfortunately, in one of the 
cases cited in the above-mentioned article, our policy of non-recognition 
was not limited to severing diplormicic intercourse. The State Depart- 
ment may have thought that the unrecognized government might succeed 
in maintaining itself in spite of our dpproval, with some resulting loss of 
prestige for our government. At ail events, the head of the unrecognized 
government was practically ordered resign, and notified that if he did not 
get out he would be put out even if % was necessary to call in the marines. 
Incitement to revolution was also tateatened, and the Mexican Govern- 
mént, seeing an opportunity to cocperate with our government in that 
direction, promptly espoused the case of an opposition faction with which 
it was in sympathy. A serious revolct.on was the result, followed by armed 
intervention by the United States zə maintain order and establish a new 
government, acceptable to the United States. 

The policy of non-recognition alone, f strictly adhered to, would not have 
caused any of these unfortunate complications, which clearly were the direct 
consequence of our forcible interferense in the domestic politics of a friendly 
nation. -It may be that the United States would have lost some prestige. 
in Central America if the policy of roa-recognition alone had not resulted 
in the elimination of the unrecognize1 government, but that is a risk to be - 
considered in pursuing the policy, ard is not a sound or legitimate reason 
for forcibly ousting the head of the ¢cvernment who has incurred our dis-. - 
pleasure by refusing to withdrew becstse of our disapproval. 

The Central American Governmcrts in adopting this policy, clearly 
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indicated that it must not be coupled with intervention. This is evidenced 
by Article IV of the same treaty, which provides: “In case of civil war no 
government of Central America shall intervene in favor of or against the 
government of the country where the conflict takes place.” 

When, therefore, the United States undertakes to apply the non-recogni- 
tion policy of that treaty, it should take it as a whole, giving equal weight to 
this stipulation, which, in effect, prohibits the enforcement of this policy by 
intervention. 

Looking to the futurefit should be noted that the non-recognition policy 
under the de jure principle, which the Central American Governments have 
imposed upon themselves by their treaty, is not looked upon with favor by 
the other Latin American countries. At the session of the International 
Commission of Jurists, held at Rio de Janeiro in April and May, 1927, among. 
the projects adopted, to be submitted for the consideration of the Sixth 
International Conference of American States, Project No. H dealt with the 
“Existence, Equality, and Recognition of States.” This project provided: 


Article 5. The political existence of the State is independent of its 
recognition by other States. Even before recognition the State has 
the right to defend its integrity and independence, to provide for its 
conservation and prosperity, and consequently to adopt whatever 
organization it considers proper, to legislate concerning its own inter- 
ests, to administer its own services, and to determine the jurisdiction and 
competency of its tribunals. The exercise of these rights is limited 
only by the exercise of the rights of other H by treaties, and by 
the principles of international law. 


CArticle 8. A Government is to be recognized whenever it fulfills the 
following conditions: 

(1) Effective authority with a probability of stability and consoli- 
dation, the orders of which, particularly as regards taxes and military 
services, are accepted by the inhabitants. 

(2) Capacity to discharge preéxisting international obligations, to 
=a others, and to respect the principles established by international 
aw. > 


This project was not acted upon at the Sixth Conference, which was held 
at Havana in January, 1928, further than to postpone final consideration 
until the next conference. The principles recommended in this project, 
however, served to show that the Latin American states as a whole are not 
contemplating the application among themselves of the Central American 
non-recognition policy. 

It is also of interest to note that the Central American Treaty of 1923, 
which embodies this policy, may be terminated, so far as any of the signa- 
tories are concerned, by one year’s notice after January 1, 1934. ) 


CHANDLER P. ANDERSON 
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THE DOCTRINE OF CORSTITUTIONAL LEGITIMACY 


In a memorable address delivered before the Council on Foreign Relations, 
February 6, 1931, Secretary Stimsoz, setting forth the pre-war practice and 
traditional dodne of this country in regard to the recognition of new gov- 
ernments, declared: 


This general policy, as thus observed, was to base the act of recognition 
nct upon the question of the corst tutional legitimacy of the new govern- 
ment but upon its de facto capacity to fulfill its obligations as a member 
of the family of nations. "This country recognized the right of other 
nations to regulate their own internal affairs of government and dis- 
claimed any attempt to base is recognition upon the correctness of 
their constitutional action. 


Adopting this as the standpoint o? the present administration, Secretary 
‘Stimson commends the admirable szatement of the late Assistant Secretary 
of State Adee, which makes the entrance upon diplomatic intercourse with 
foreign states 
dependent upon. the existence sa three conditions of fact: the control of 
the administrative machinery ol she stdte; the general acquiescence of 
its people; and the ability and willingness of their government to dis- 
charge international and convextional obligations. 


In juxtaposition to this, Secretary Stimson quotes the public formulation 
of the intention of the Wilson adm-istration to apply the i aai of 
constitutional legitimacy: 


Ccéperation (with our sister reprablics of Central and South America) is 
possible only when supported at every. turn. by the orderly processes of 
just government based upon lan, not upon arbitrary or irregular force. 
We hold, as I am sure all’ thoaz shtful leaders of republican govern- 
ment everywhere hola, that just government rests always upon the 
consent of the governed, and the there can be no freedom without order 
based upon law and upon the p.blic conscience and approval. We 
shall look to make these prine:ples the basis of mutual intercourse, 
respect, and helpfulness betweer our sister republics and ourselves.? 


Incidentally it may be interesting to note that the above-quoted formula- 
tion in regard to the recognition police :n Latin America was issued by Secre- | 
tary Bryan on March 11, 1£18, mow than two weeks earlier than the 
somewlat contradictory statement of Assistant Secretary of State Adee, 
who was expressing the official viewpoint of the same administration in 
general, for application to China in particular. The contradiction, more 
apparent than real, lies in an additional phrase: “The form of government 
has not been a conditional factor in sach recognition; in other words, the de 
jure element of legitimacy of title has b2en left aside.” 3 Whenever the new 
government has come into power tkrough “the orderly processes of just 
constitutional government,” it may certainly be considered to enjoy that 


1 Foreign Relations, 1913, p. 100. 2 Trid., 1913, p. 7. 3 Tbid., 1913, p. 100. 
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“general acquiescence of its people” which was seen to be one of Assistant 
Secretary Adee’s three essential conditions for recognition. But in a state 
where the formal constitutional processes have little real significance, it 
would be absurd always to insist that such observance be made an absolute 
condition for the granting of recognition. 

Secretary Stimson’s formulation is perhaps not so much a break with the 
doctrine initiated by the Wilson administration as a change of emphasis. 
For when a neighboring government is overthrown by a nation-wide revolt, 
is it not good evidence that the formal constitution is either an empty form 
or that it does not, in any event, provide adequate machinery by which the 
majority may express its will and in an orderly manner dispossess those in 
power? When the government is overthrown by a widespread popular re- 
volt, the event may well be considered to stand in place of that popular 
adoption which was the essence of Seward’s doctrine, although the popular 
approval may have been expressed with more emphasis than solemnity. 
Here we have no break with our previous attitude but rather clarification 
and reaffirmation. Sometimes by reason of defects in the method for amend- 
ing, improving and reforming governmental institutions, revolution is, in 
fact, the only avenue of reform. In such a case refusal to recognize on the 
ground that violence was used would be inappropriate. 

When the advent to power is the result of a coup d'état, before recognition 
is accorded more evidence may reasonably be required as to the existence of 
“the general acquiescence” of the people, or, to use Secretary Bryan’s 
phrase, “the consent of the governed.” In reaching the decision as to 
whether a new government has a sufficient popular support to justify recogni- 
tion, the presumption should be in favor of the new government whenever 
resistance to its authority has disappeared. To make past irregularity of 
process a permanent or absolute ground for denying recognition would be 
equivalent to denying the right of another nation to ratify the legitimacy of 
whatever government it may choose to set over itself. Such a policy would, 
furthermore, often make it necessary to pass judgment upon fine points of 
foreign constitutional law, and would prove a prolific source of unnecessary 
and unwarranted interference in the internal affairs of neighboring states. 

Certainly it is appropriate that a reasonable delay should be- observed 
before the recognition of those who have replaced a former government with 
which cordial relations were maintained. It may rightly be considered that 
a due regard for the general interest of all states requires that recognition be 
not so freely accorded to a coup d'état government as to set a premium upon 
revolt. Too hasty recognition savors of interference and may raise a pre- 
sumption of illicit coöperation with those who have overthrown a friendly 
government. The probability of a reasonable delay in recognition will serve 
as a drag upon revolt, since those who would overthrow a government will 
have to count upon maintaining themselves during the difficult interval 
before they are formally received as the legitimate government of their state. 
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In this connection it may be noted thet Secretary Stimson, in his own state- 
ment, has quoted with approval and ineicated the beneficial results derived 
from the provision of the convention =f 1907, reaffirmed in the treaty of 
February 7, 1923, by which the five Ceatral American States stipulate that 
they will not recognize 
any other government which may come into power in any of the five 
republics as a consequence of a cowz d'état, or of a revolution against the 


recognized government, so long a5 she freely elected representatives of 
the people thereof have not cons:i utionally reorganized the country.‘ 


In the same convention it was also agred thet 


even after a revolutionary goverrnent had been constitutionally reor- 
ganized by the representatives of tha people, they would not recognize it 
if its president should have been £ Eader in the preceding revolution or 
related to such a leader by blood or marriage, or if he should have been 
a cabinet officer or held some hizk military command during the ac- 
complishment of the revolution. 


Secretary Stimson relates how our government, through Secretary Hughes, 
announced that “the United States would in its future dealings with those 
republics follow out the same principl2 which they had thus established in 
their treaty,” and Secretary Stimson acds, “Since that time we have con- 
stantly adhered to this policy in respest to those five republics.”’ 

When a government is overthrown as the result of a plot on the part of 
a faction, and a group of conspiring politicians seizes the reins of power 
through assassination and other outrage the hatreds and animosities which. 
are aroused tend to threaten the securit of the government and force it to 
rely upon the military arm for its permanence. Further severities and 
proscriptions generally follow in a vair effort to hunt out all opponents and 
to crush any attempt to resist. Recourse to such methods may be taken as 
an indicetion that the conspirators canz ot rely upon a widespread support 
throughout their nation. In the absercs of a reasonable assurance that the — 
existing government is firmly establishac and can last, there is no legitimate 
basis for according recognition. A darial of recognition then becomes a 
confirma;zion of the de facto principle anc not a departure from it. Delay or 
failure to recognize under such circumstances cannot be considered as an 
attempt so interfere in the internal affairs of the state. It is no more than a 
proper evaluation of the right of the nev government to maintain itself and 
to fulfill Zor the nation the duties of a scvereign state. 

When a de facto government comes mto power as a result of revolting 
crimes, and in defiance of the orderly p2L tical procedure disregards the rules 
of conduct generally respected throughott the civilized world, other govern- 
ments have, in a few instances, indicated- their Jisapproval and refused, or at 
least temporarily delayed, recognition i the guilty government. So in the. 


4 Quoted by Secretary Stimson in his address cf February 6, 1931, before the Council on 
Foreign Relations in New York. 5 bid., Secretary Stimson. 
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case of the regicide government of Serbia and also more recently in the case 
of Greece. It was in harmony with this principle that President Wilson 
declared the policy of his administration in regard to Huerta: “The Govern- 
_ ment of the United States will refuse to extend the hand of welcome to any 
one who attains power in a sister republic by treachery or violence.” € 
President Wilson did not intervene forcibly, but he used the great influence 
of the United States to render Huerta’s position untenable. Although 
Huerta may have been firmly entrenched and his de facto government seem- 
ingly in a position to offer protection to foreigners and to fulfill its interna- 
tional obligations, President Wilson wished to look beyond and require a 
more permanent foundation than he felt could be built upon such acts of 
outrage. From the verdict of acceptance by a people enthralled, his appeal 
was to the people enlightened, to the inevitable transformation which 
threatened the security of such a blood-tainted rule and undermined the 
strength of that de facto hold upon the country. No doubt that great idealist 
took so extreme a view as to border upon the impractical, but he may have 
indicated the path which the nations will later tread. 

Great as is the disfavor with which international law looks upon revolt 
stirred up by conspirators and made effective through assassination, prac- 
tical experience has engendered a still greater abhorrence of a governmental 
vacuum, that is, of a prolonged condition of anarchy in any region of the 
earth. When, therefore, no state or group of states is in a position to inter- 
vene in order to prevent the setting up of a government based on crime, they 
must endure what they cannot cure and recognize the guilty parties after the 
lapse of a reasonable period of time, provided always that the latter are able 
and willing to perform their international obligations. 

To balance this consideration, that is, the obligation of a reasonable delay 
for the sake of decency and to serve as an insurance against revolt, we must 
place the need of avoiding delay in recognition in order to provide immediate 
security for nationals within the state of disturbance. Great inconvenience 
and even danger may result from delays in securing the effective application 
of existing treaty provisions. Because of the close relations between modern 
states and the sensitiveness of the tinancial markets, delay in recognition or 
the fear that recognition will be withheld may cause disastrous losses tc both 
parties. From a political point of view also the results of delayed recogni- 
tion may be serious. If the new government feels slighted, it will cherish 
animosity and may throw its influence on the side of a competitor nation. 
It is fortunate that we now have, tanks to the Rogers Act, able diplomats of 
career to watch the current of events and to supply the State Department 
with sure information upon which it may judge, without loss of time, the 
merits of the claim of a new government to recognition and fix the appro- 
priate moment to accord it. 

Secretary Stimson has restated in all its simplicity and force the Jeffer- 

6 Sen. Doc. No. 543, 64th Cong. 1st sess. | 
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sonian de facto principle of recognitior. It is well to clear away all unessen- 
tials so that we may be sure not to stray too far afield from our traditional 
doctrine, which has so well stood the test of experience. The United States 
can and must exercise its great authority and influence in the matter of 
recognition upon the side of governmental stability and order. We shall, 
nevertheless, refrain from interfering in the internal affairs of our neighbcrs. 
Our policy in its general conception and its application has, as Secretary 
Stimson truly says, tended to preserve the independence of our neighbors. 
In a world too often dominated by skort-sighted egotism, he is justified in 
declaring that our policy toward the republics of this hemisphere stands 
forth as noble. 
ELLERY C, STOWELL 


THE LONDON NAVAL TREATY, 1930 


The limitation of naval armament provisions of the London Naval Treaty 
' are generally known.! The treaty is, however, significant as showing the 
value of articles providing for pericdis treaty reconsideration. Article 21 
of the Washington Treaty of February 6, 1922, provided that: 


If during the term of the present treaty the requirements of the 
national security of any contraczing Power in respect of naval defense 
are, in the opinion of that Power, materially affected by any change of 
circumstances, the contracting Powers will, at the request of such 
Power, meet in conference with s view to the reconsideration of the 
provisions of the treaty and its arendment by mutual agreement. 

In view of possible technical ead scientific developments, the United 
States, after consultation with the other contracting Powers, shall ar- 
range for a conference of all the contracting Powers which shall con- 
vene as soon as possible after the expiration of eight years from the 
coming into force of the present treaty to consider what changes, if any, 
in the treaty may be necessary to meet such developments. 


Reference to this article was made in the note delivered to the Pench 
Italian and Japanese Ambassadors in London informing them that conver- 
sations ‘between the American and Bzitish Governments had reached a 
point where a conference of the principal naval Powers was again desirable. 
The assembling of the London Navel Conference in January, 1930, was 
about eight years after the Washingtcn Conference. While the London 
Conference was not called merely for carrying out Article 21 of the Wash- 
ington Treaty, many of the reasons for the call were as stated in that article. 
Article 23 of the London Treaty provisionally agrees upon 1935 as the date 
for another naval conference. This same principle of periodic reconsidera- 
tion is provided for in the Draft Convention of the Preparatory Commis- ' 
sion for the Disarmament Conference, which will be before that conference 
in 1932. 

Though the London Naval Treaty, signed April 22, 19380, and ratified 

1 Text printed in Supplement ~o this JOURNAL, p. 63. ° 
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October 27, 1930, for the most part deals with the limitation of naval arma- 
ment in a manner to supplement the Washington Treaty of 1922, Article 
22 is for international law of particular significance. This article, whick by 
Article 23 is to “remain in force without limit of time,” states, 


`- The following are accepted as established rules of international !aw:, 

(1) Ir their action with regard to merchant ships, submarines must 
aa to the rules of international law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit or search, a war- 
ship, whether suriace vessel or submarine, may not sink or render in- 
capable of navigation a merchant vessel without having first placed 
passengers, crew and ship’s papers in a place of safety. For this pur- 
pose the ship’s boats are not regarded as a place of safety unless the 
safety of the passengers and crew is assured, in the existing sea and 
weather conditions, by the proximity of land, or the presence of another 
vessel which is in a position to take them on board. 

The high contracting Parties invite all other Powers to express their 
assent to the above rules. 


ed 


This Artisle 22 does not contain certain of the provisions of the proposed 
treaty in regard to submarines and noxious gases of 1922, which was never 
ratified by all the signatories. 

To the first paragraph of Article 22 requiring submarines in their action 
with regarc. to merchant ships to conform to the rules for surface ships, 
there can ke little objection if the term “merchant ship” is to be strictly 
interpreted. If the term ‘‘merchant ship” is to be held to cover vassels 
publicly owned, armed and manned, flying a merchant flag and engaged in 
commerce, and also armed merchant vessels privately owned, difficulties will 
be inevitable. These difficulties may be augmented by Article XIV of the 
Washington Treaty of 1922, which provides in the time of peace for the stif- 
fening of decks of merchants ships for the mounting of guns not exceeding 
6-inch calibre “for the purpose of converting such ships into vessels of war.”’ 
These vessels having strengthened decks may be in an equivocal category 
if war subssquently arises and such vessels attempt to sail under a merchant 
flag with mounted guns, or even if, when unarmed, they are so strengthened 
for the purpose of conversion. 

_ The introduction into the second paragraph of Article 22 of the London 

Treaty of qualifying adjectives in the expressions “persistent refusal” and 
“active resistance” similarly may give grounds for new interpretations as 
to the meaning of “persistent” and “active,” while “refusal” and “resist- 
ance” have come to have fairly established meanings. In most cases the 
negative definition of place of safety may be sufficient, but there are situa- 
tions in which the specified obligations might not be adequate or might be 
more than required. 

GEORGE GRAFTON WILSON 
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THE PROTOCOL FOR AMERICAN ADHURET CE TO THE PERMANENT COURT 


The original drafting and negotiatixn o` the Protocol of Accession of the 
United States to the Protocol of Signeturc of the Statute of the Permanent 
Court of International Justice were the wok of Mr. Elihu Root as a member 
of the Committee of Jurists which met in Geneva in March, 1929. The 
general outline of the protocol has alre sdy seen commented upon editorially 
in this JourNAaL.| Mr. Root’s exposition of this protocol is contained in 
the printed report of the hearings before -he Committee on Foreign Rela- 
tions o? the United States Senate on -anvary 21, 1931.2 As a declaration 
of the intention and purpose of the draftsman and negotiator, this exposi- 
tion must necessarily carry great au horty in any consideration of the 
meaning of the instrument. 

The hearings contain Mr. Reot’s ora: testimony, together with his replies 

to queszions put to him by members of the sommittee, and a printed memo- 
randum which Mr. Root also submitted t> the committee. To these are 
appended certain data to which Mr. Rs ot ferred in the course of his testi- 
mony, and the texts of the protocols and the statute. 
. Mr. Root surveyed the progress of the negotiations leading up to the 
meetings of the Committee of Jurists at which the Protocol of Accession 
was put into final form. It will be recullec that although the protocol was 
subsequently considered by the Council o7 the League of Nations, by a 
Conference of Signatory States which net in Geneva in September, 1929, 
and by the Assembly of the League of Wations, no change was made in the 
draft as reported by: the Committee of Turi ts. 

Mr. Root’s testimony was directed prncirally to the chief issue which has 
arisen in the consideration of this prot: col, namely, the acceptance of the 
second part of the fifth reservation. H caled attention to the difficulties 
and uncertainties which prevented the sizna ory states from flatly accepting 
this reservation at the conference held in Sepzember, 1926. He stated that 
“Under zhese circumstances the immed-ate abject of the proposed negotia- 
tion necessarily was to bring about acceptamce of the fifth reservation by 
finding some provisions under which the exercise by the United States of 
its rights under that reservation would tot interfere unnecessarily with the 
- main business of the Council in attemptmg to preserve peace.” 

He declared that “The attainment of thie object was made less difficult 
by the agreement on the fourth Senate reservation, which made the protocol 
terminable at will.” In this connection, 1e referred to the action of the 1926 
Conference of Signatories, whereby they ace@pted the fourth Senate reser- 


1 January, 1930 (Vol. 24), p. 105. The text ofthe -srotocol was printed in the last issue 
of the JOURNAL, January, 1931 (Vol. 25), Supplement p. 58. ; 
2 World Court. Hearing before the Committee oa Foreign Relations, United States 
Senate, 71s: Congress, Third Session, relative ta Pr:tccols concerning adherence of the 

United States to the Court of International Justi-e, Jenuary 21, 1931. 
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) vation, providing for the United States’ right of withdrawal, on condition 
that this privilege be made reciprocal. Mr. Root called attention to the 
fact that treaty provisions regarding termination are very common and that 
the United States has concluded some 400 treaties containing such provisions. 
He submitted a supplementary memorandum in which a list of these treaties 
is given and the provisions for termination are analyzed. He also called 
attention to the fact that the object of including withdrawal provisions in 
treaties is to put an end to controversies and that ‘‘experience has shown 
that such is the effect of acting upon them.” The fact that this protocol 
is an agreement terminable at the will of either party makes its provisions 
more readily acceptable. 

Turning to the second part of the fifth reservation, Mr. Root pointed toa 
fundamental aspect of this reservation. It is “purely jurisdictional .. . 
and the incidence of it is upon the Court alone. It does not impose any 
prohibition or command upon anyone who may request advisory opinions or 
who may be interested in them.” The second part of the fifth reservation 
reads as follows: 

. nor shall it [the court], without the consent of the United 
States, entertain any request for an advisory opinion touching any dis- 
pute or question in which the United States has, or claims, an interest. 

“The express acceptance of that provision and the signature and ratifica- 
tion of the formal instrument by all the several nations under whose author- 
ity the court acts, will make it a part of the statute, controlling the conduct of 
the court. There are no terms or conditions attached to this acceptance 
which affect this prohibition or the rights of the United States under it.” 

This acceptance is established in the first place by the terms of Article 
I, which are as follows: 

The said signatories of the said protocol accept the special conditions 
attached by the United States in the five reservations mentioned above 
to its adherence to the said protocol, upon the terms and conditions set 
out in the following articles. 

“In the following articles,” Mr. Root declared, ‘there are no provisions 
which relate to this acceptance, or to the jurisdiction of the court, or to the 
statutory prohibition created by the acceptance of the reservation, or which 
in the slightest degree modify those provisions; but they relate entirely to 
matters outside of the prohibition of the reservation. They are like the ac- 
ceptance of an offer upon condition of some entirely different and distinct 
thing.” 

It is Article 5 of the protocol which contains the procedural provisions 
upon which the acceptance of the second part of the fifth reservation is 
predicated. This article of the protocol is introduced by a phrase which in- 
corporates verbatim the language of the reservation: 


With a view to insuring that the court shall not, without the consent 
of the United States, entertain any request for an advisory opinion 


310 THE AMERICAN JOURNAL CF IXTERNATIONAL LAW 


touching any ee or question in which the United States has, or 
claims, an interest . 

Mr. Root emphasized ube tht, while the incidence of the second 
part of the fifth reservation is upon the Court which renders advisory opin- 
ions, the incidence of the arrangements cortained in the Protocol of Acces-. 
sion is upon the Council (or Assembly) which requests the. opinion. l 

Mr. Root laid emphasis upon the fe: t tŁat frank and sincere diplomacy 
required of the United States the sare stamdard which courts of equity re- 
quire of persons appearing before them,—‘‘not to stand by and let a man do 
something which is going to interfere with your rights because he does not 
know that you would object to it.” Under the provisions of the protocol, 
therefore, the United States would maze known to the Council the exist- . 
ence or non-existence of an interest in tae question upon which the Council 
contemplated requesting an advisory ovinion, and the Council would make 
clear to the United States its purpose in maxing the request and the nature 
of the subject-matter involved. This cxchange of views with the Council 
prior to the time at which the Council nigkt be committed to the request- 
ing of an advisory opinion ‘‘is all there is iu this protocol by way of terms 
and conditions upon which the acceptarce ef the fifth reservation is predi- 
cated.” >` Mr. Root further pointed ouz that in agreeing to this arrangement, 
the United States merely undertakes tc do in advance what it would have 
to do in the end if there were no such provisions as are contained in Article 
5 of the Protocol of Accession. On taB point he made the following state- 
ment: 

It will be a mistake for anybody to suppose that with no such pro- 
vision at all but simply an accepcance of the fifth reservation, the 
United States could go into ccur; ard merely say: “We claim an 
interest in this controversy, in this question, in this dispute, and refuse 

„our consent.” Anyone would b2 much mistaken to think that the 
United States could do that and r-fuse to tell what the interest was. 
Dec2nt respect to the opinion of raankind, which Mr. Jefferson refers to 
in the Declaration, would forbid; the press would want to know, and 
they would know; both Houses of C ~oagress would want to know, and they 
would know; the American people v ould want to know, and they would 
know, what ‘the interest was to orctect which the Government of the 
United States had put a stop to a proceeding intended to secure peace 
in Europe, Asia, America, or wherever is might be. It could not be a 
secret performance. ' 

But, under the protocol, an additional -ighs is offered to the United States, 
namely, a right to equality of voting pcwer im the Council when that body is 
deciding whether it will request an advisory opinion from the Court. This 
right, or its exercise, is not essential ta the purposes of the protocol; but 
is supplementary thereto. It is not = substitute for the bar which is 
placed upon the jurisdiction of the Court, out is an additional safeguard 
which may operate to prevent the Council’s request for an advisory opinion 
and thus obviate the necessity of barrins the Court’s jurisdiction to enter- 
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tain the request. So long as the present practice of requiring a unanimous 
vote in the Council for requesting an advisory opinion is maintained, the 
United States would have a veto power in the Council, irrespective of our 
interest or claim of interest. Since this is merely a supplementary and not 
an essential provision, the United States would not be greatly concerned if it 
should later be determined that a majority vote suffices. 

The theory upon which this protocol was elaborated was that it was 
futile to attempt an abstract formula adequate to deal with difficulties 
which mighi arise in interpreting the word “interest” in the fifth reserva- 
tion. The protocol accordingly shifts the discussion to conerete cases, in 
the belief that in such discussion agreement could be reached. “If we can 
not agree on concrete cases, we must make up our minds that the whole 
attempt, the experiment of codperation, fails to work satisfactorily; and that 
it is time to come back to the status quo ante.” This result would be accom- 
plished by either party’s exercising the right of withdrawal provided for in 
Article 8 of the protocol. The protocol imposes no obligation to exercise 
this right, but expressly states that its exercise will be “without any im- 
putation of unfriendliness or unwillingness to codperate generally for peace 
-~ and goodwill.” Mr. Root, in the following passages of his memorandum, 
indicated the difference between the legal and political elements involved 
in the situation: 


There is every reason to believe that there would be entire and easy 
agreement between the council and the United States. The question 
for discussion in each case will be very simple. Under the terms of the 
fifth reservation the council will still have the legal right to request an 
opinion and the United States will have the legal right to interpose be- 
fore the court an objection based upon a claim of interest and refusal to 
consent. But in an agreement terminable at will the exercise of those 
powers must be reasonable and considerate and free from subterfuge or 
concealment of motives, or the agreement will certainly come to a 
speedy end. 

Observance of this consideration will indicate to both parties that 
if the question affects an interest of the United States it can not wisely 
be asked, although the council has power to ask it, and that if the ques- 
tion does not affect an interest of the United States, a claim of interest, 
can not wisely be interposed; although the United States had power to 
interpose it. 

Both parties will wish to reach a common understanding as to the 
nature and effect of each question as it arises, because the continuance 
of the agreement is in the interest of each. 


If there should be final disagreement of views, the United States 
could stand upon its rights in court under the fifth reservation, and as 

‘ long as the United States remains an adherent of the court no opinion 
could be rendered by the court against its claim of interest; but one 
party or the other, or both, would probably be ‘dissatisfied and the 
agreement would be terminated. Such a termination, if it came, 
would necessarily result either from an irreconcilable difference of 
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opinion or in a change of feeling which would make coöperation a 
support of the court impracticable. —n either case the termination of ` 
the agreement would remove a caase of irritation and controversy and 
would be in the interests of peace. 

If the result should be that either tha signatory powers or the United 
States should terminate the protccol, the effect would. be a return to 
the status quo ante without any njuzy whatever, and the people of 
the United States would have tae satisfaction of having made an 
honest effort to promote the judicia. setzlement of international disputes. 

Mr. Boot thus made clear that the exercise of the right of withdrawal is 
not a substitute for the fifth reservatior’s jurisdictional bar upon the Court; 
the protocol merely points to one situa-ion in which it would be natural for 
one or the other party to exercise that righs which was stipulated for in the 
fourth Senate reservation. 

In his original statement, Mr. Roo: did not deal at length with the Proto- 
col for the Revision of the Statute whick. wo.ald introduce into the statute an 
Article 68, reading as follows: 

In the exercise of its advisory function the court shall further be 
guided by the provisions of the statute which apply in contentious 
cases to the extent to which the court recognizes them to be applicable. 

Several Senators interrogated Mr. Foot on this point. Mr. Root said 
that the phraseology of this article wes mot such as to preclude all argument, 
but he reviewed the history of its adoption and expressed the opinion that 
this article has the effect of giving statu: ory force to the doctrine enunciated 
by the Court in the well-known Eastern Carelia case. He declared that the 
signatory states had now affirmed and expressed their approval of that 
doctrine. Consequently “independently ef our being adherents of the 
court, if we were to return to the staus suo ante .. . I think... the 
general amendment to the statute woud operate to apply the decision of 
the Eastern Carelia case to all matters related to the United States as well 
as to any other powers; and that is certzinly so unless the court undertakes 
to reverse its creators and the makers of the law under which it acts.” 

The Protocol for the Revision of the Statute thus affords an additional 
safeguard to the United States, but it is ertirely separate and apart from 
the Protocol of Accession, which, as Mz. Root demonstrated, contains the 
complete acceptance of the Senate’s five reservations. 

Par C, Jessup 


DECADENCE OF THE AMERICAN DOCTRINE CF VOLUNTARY EXPATRIATION 


In view of the progressive restrictions upon naturalization within and 
immigration into the United States, ii bezomes of interest to comment 
briefly upon the effect of that policy of restriction upon the so-called right 
of voluntary expatriation as announced ky Congress in 1868.! As an expres- 


1 Sec. 1999. Whereas the right of expatriation i£ a natural and inherent right of all 
people, indispensable to the enjoyment of the rights of life, liberty, and the pursuit of happi- 
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sion of that postulate of freedom of movement and association of the indi- 
vidual which inspired the celebro+ted joint resolution of 1868, but little of the 
so-called doctrine is today recognizable. As the formulation of a practical 
desire to secure international recognition for the view that naturalization 
in the United States effects complete expatriation from a former allegiance, 
a limited success by statute and treaty admission may be recorded. 

The history of the 1868 doctrine is well known. It became a declaration 
of policy only when heavy immigration into the United States between 1840 
and 1860 made it seem desirable to claim exclusive American citizenship for 
those naturalized in the United States, in order that they might receive 
protection against the claims to military and other service of their countries 
of origin. This was not always the American view.? In Talbot v. Janson,’ 
the Supreme Court of the United States considered that naturalization in a 
foreign country was not a renunciation of American citizenship. Indeed, 
down to 1845, when Buchanan became Secretary of State, and again betweem 
1849 and 1857, when Buchanan became President, it was the general view in. 
the United States that naturalization did not necessarily denationalize an 
individual from his old allegiance if his country of origin so concluded. The 
impressment controversy with Great Britain did not involve a denial of the 
claim of Great Britain to the allegiance of her American-naturalized seamen, 
but denied the assertion of that claim on the high seas and upon an American 
vessel, where British law obviously did not control. It was a jurisdictional 
issue. That a country might determine the conditions upon which its 
citizen could expatriate himself was hardly questioned. 

But with the growth of immigration into the United States and the diff- 
culties arising out of the conflicting claims of their original European coun- 
tries to which American naturalized citizens temporarily returned for visit, 
a new view of national policy was taken, dictated by expediency, though 
announced in terms of principle. It was to the effect that emigration and 
naturalization abroad were natural rights of the individual, that naturaliza- 


ness; and whereas in the recognition of this principle this Government has freely rezeived 
emigrants from all nations, and invested them with the rights of citizenship; and whereas 
it is claimed that such American citizens, with their descendants, are subjects of foreign 
states, owing allegiance to the governments thereof; and whereas it is necessary to the 
maintenance of public peace that this claim of,foreign allegiance should be promptly and 
finally disavowed: Therefore any declaration, instruction, opinion, order, or decision of any 
officer of the United States which denies, restricts, impairs, or questions the right of expatria- 
tion, is declared inconsistent with the fundamental principles of the Republic. 

Sec. 2000. All naturalized citizens of the United States, while in foreign countrizs, are 
entitled to and shall receive from this Government the same protection of persons and 
property which is accorded to native-born citizens. (Joint Resolution of July 27, 1868, 
Rev. Stat. Title XXV, p. 350.) 

2 The best history of the American polizy of expatriation is to be found in John Bassett 
Moore’s Principles of American Diplomacy, New York, 1918, c. 7. See also C. H. Maxson, 
Citizenship, New York, 1930, e. 10. 

33 Dall. 133, 164 (1795). 
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tion effected expatriation, regardless of the lack of consent of his original 
_ country, and that the naturalized citizen ~n returning to his native country 
returned as an exclusively American cilizer, entitled to full American protec- 
tion and free from all claims of the ecuntry of origin. 

It will be observed that three inextr cab-y interwoven postulates or claims 
dictated the policy: (1) freedom of «migration, (2) naturalization effects 
automatic expatriation, and (3) protection-abroad for the naturalized citizen 
equally with the native. That it is im zossible to consider expatriation 
except as an incident of a change of at ode is evidenced in the history of the 
policy. In Talbot v. Janson,’ the Supreme Court had said that for expatria- 
tion not only a renunciation of citizenshin, but actual removal for lawful 
purpose and the acquisition of a forsign domicile are necessary. Judge 
Moore says: “The word expatriation is often employed to denote merely the 
giving up of one’s country and more >art-cularly one’s native country, by 
a permanent change of abode; but as used i diplomatic discussions, it signi- 
fies the change both of home and of allegiance... .”® As late as 1856, 
Cushing questioned “the assumption of £ natural right of emigratiou.” 7 
In Attorney General Black’s famous orinioa of 1859 in Ernst’s case,® he says 
that expatriation ‘“‘includes not only emigretion out of one’s native country, 
but naturalization in the country adopted as a future residence,” that it is 
“the natural right of every free person whe owes no debts and is not guilty 
of crime, to leave the country of his birth-in good faith and for an honest 
purpose,” and to throw off his natura! allegiance and take another. The 
very preamble of the resolution of 1868 sp=aks of the “emigrants from all 
nations” which had been received by tLe United States in recognition of the 
principle of voluntary expatriation. ) 

Freedom of emigration and freedom oz expatriation, its incident and 
corollary, are thus indelibly associated. The abandonment of the one 
involves an abandonment of the other. Freedom of expatriation, “the 
natural and inherent right of all people ” implies a freedom to change one’s 
home at will and, it is believed, freedom to a quire a new nationality. When 
naturalization is denied to many people, their right of expatriation ceases in 
practice to be either “natural” or “inherent” When immigration is denied 
to many people, their “inherent right” of expatriation becomes rather an 
empty formula, for their “inalienable right * to “liberty” and the “ pursuit 
of happiness” is strictly confined to enjoyment at home. With the passage 
of the Chinese Exclusion Acts, the increasing and progressive restrictions on 


4 Judge Moore says: “The idea of expatriatioa coruprehends not merely the loss, but the 
change, of home and allegiance; it includes not only =migration but naturalization,” citing 
Black, Attorney General, in 9 Op. Atty. Gen. 356 (1359). Moore, Digest of International 
Law, III, 552. 

53 Dall. 133, 152-83, 164-5 (1795). 

6 Moore, Principles of American Diplomacy, cupræ p. 271. 

78 Op. Atty. Gen. 139 (1856). 8 9 Op. Atty. Gen. 356 (1859). 
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naturalization, the flat denial of the right of American citizens to expatriate 
themselves in time of war, and the strict limitation on the number of annual 
immigrants, with threats of a nearly complete embargo, but little that is 
tangible seems to be left of the 1868 proclamation of the “inherent right” 
of voluntary expatriation. 

But how about the concomitant effect of naturalization upon the old 
allegiance, including the protection of naturalized citizens like natives in 
their countries of origin? That, also, has not received recognition as a prin- 
ciple of international law, for many countries have seen no reason to sur- 
render their claims of indelible allegiance or to admit that citizenship’ can 
be abandoned without their consent. It has sometimes been overlooked 
that even the House report on the resolution of 1868 provided thas the 
“extinction of the mutual obligations between a government and its sub- 
jects” should depend upon “the express or implied consent of both parties.” ° 
Nevertheless, the American view that naturalization invests the individual 
with a new and single allegiance, automatically absolving him from the 
obligations of the old, has been assented to, under various conditions, by the 
several countries which after 1868 signed the so-called Bancroft treaties, 
and more recently, by numerous treaties, constitutions, and statutes. 
So far as concerns the military service of dual nationals by birth, a somewhat 
related matter, the American view has received a limited recognition in the 
1930 Hague Convention exempting from military service persons born in one 
country of parents nationals of the other, while temporarily resident in the 
country of their parents.!! The American doctrine does not admit that dual 
nationality exists in principle after naturalization; but as it has been able to 
secure acceptance for its.view only from countries that have been willing 
to make special treaties or enact statutes to that effect, it can hardly be said 
to have become a rule of internationallaw. That, also, remains an aspiretion. 

The requirement of Section 2 of the resolution of 1868 of equal protection 
abroad for naturalized and native citizens, has struck upon the obstacle that 
in foreign countries the local law on nationality prevails, and only by treaty 
or statute can the United States obtain recognition for its view that natural- 
ization causes an abandonment of the nationality of origin. Even President 
Roosevelt’s attack upon the Department of State in 1915” for making that 
admission as to native-born dual nationals and inferentially as to naturalized 
citizens coming from non-treaty countries, could not alter that inexorable 

® Moore, Principles, supra, 288. 

10 These are referred to in the analytical index to Flournoy and Hudson, Nationality 
Laws, 1930, pp. 733-735. l 

u The multilateral treaty is receiving ratifications. See Treaty Information Eulletin 
No. 16, Jan. 1931, p. 3. Bilateral treaties to this effect have recently been ratified by the 
United States with Norway and signed with Albania. Press Release 70, Jan. 31, 1931, p. 56; 
Press Release 72, Feb. 14, 1981, p. 77. 

12 See his article in the Metropolitan magazine for June, 1915, entitled “When is an Amer- 


ican not sn American?”, and the reply of Richard W. Flournoy, Jr., of the Department 
of State, which appeared in the New York Times magazine, Sept. 12, 1915, p. 17. 
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fact. The joint resolution of May 2€, 1928, enjoining upon the President 
the conclusion of treaties providing or exemption from military service 
abroad of American citizens also claimed as citizens by other countries, has 
been aided by the Hague Convention. mentioned, but depends for its suc- 
cessful execution upon the consent of cther nations. 

Thus, it is believed, the principle of voluntary expatriation represents an 
aspiration rather than a fact. In its proclamation of the freedom of the 
individual to change his abode and alk giance at will, it has been somewhat 
discredited by its founders. Yet it has noz been altogether unavailing in 
enablinz countries of immigration to persuade countries of emigration to 
surrender by treaty some of their clatns upon their expatriated nationals 
when they return to their parental homes fcr temporary visit. Aside from 
this tactical victory, one of expediency rather than principle, the doctrine 
of voluntary expatriation as announced in 1868 has practically become 
obsolescent. ! os 

Epwin M. BorcHarp 


DOMINIONS, COMMONWEALTH AND TEE SOCIETY OF NATIONS 


The (British) Imperial Conference of 1930! was watched by most observers 
particularly for what results it might produce in the field of economic rela- 
tions’ Imperial preference or some d-gree of empire economic unity was 
obviously being sought by one side or the other, perhaps by both sides, but 
for different purposes or at different prizes, and the outer world was slightly 
uneasy over the possible outcome. (s is well known, no results of im- 
portanc2 were produced in this conm.ction, Britain being unwilling and 
unable to purchase preference in Dcminion manufactured commodities 
sales markets with monopoly privileges :n the United Kingdom for Dominion 
food sttfis and raw materials.) But the legal and political aspects of the 
discussions and conclusions of the conference were of serious importance also, 
and well deserve observation and comment before they lead to still further 
developments in imperial and internati nal relations. 

With respect to Imperial and Domirion legislation, the already existing 
situation was confirmed and slightly amplified, on the basis of the report of 
a special Conference on the Operation o` Dominion Legislation held in 1929: 
no Dominion legislation to be void because repugnant to United Kingdom 
legislation; no United Kingdom legislation to extend to a Dominion without 

13 Resolved by the Senate and House of Repr2sentaives of the United States of America 
in Congress assembled, That the President be, and he is hereby, respectfully requested to 
endeavor as soon as possible to negotiate treaties with the remaining nations with which we 
have no such agreement, providing that personssborn in the United States of foreign parent- 
age, and naturalized American citizens, shall œ t be held liable for military service or any 
other act of allegiance during a stay in the terrsory subject to the jurisdiction of any such 
nation while citizens of the United States of Ame-ica urder the laws thereof. (Joint Resolu- 


tion of May 28, 1928, 45 Stat. L. 789.) 
1 Cmd. 3717 (Proceedings), and Cmd. 3718 (Documents). 
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consent of the latter. On nationality, each Dominion maintains the power 
to define its own citizenship. The Governor General is to be appointed by 
the Crown on the advice of Dominion Ministers. Having regard to intra- 
Commonwealth problems, the Dominions maintained and slightly extended 
their previous status. 

The discussion of the proposal for a Commonwealth Tribunal brought out 
several interesting reactions and expressions of policy. In order “to avoid 
too great rigidity’? (permanence?) and possibly competition with other 
interstatal tribunals, it was agreed not to recommend creation of a. per- 
manent court of international justice, but merely ad hoc tribunals created 
out of panels appointed by the United Kingdom and the Dominions. The 
jurisdiction of the tribunal should be voluntary rather than obligatory, and 
‘only justiciable questions between governments (not individuals) should be 
susceptible of submission. The plan resembles that of the Hague Court of 
Arbitration rather than that of the Permanent Court of International Justice, 
and seems very cautious and even timid at one or two points; constituent 
members of what was until very recently regarded as a single empire with 
imperial jurisdiction now insisting on voluntary interstatal adjudication! 

At one point an interesting suggestion that the need for theoretical 
analysis and statement of the situation of the Dominions and the Common- 
wealth and their positions in the society of nations had been recognized, 
and might be met in part, was made. Even British disinclination to think 
or think clearly in such matters seems to be in some danger of being stirred 
into action by the challenge of the anomalous situation. - Indeed, the work 
begun in the conference of 1926, and that carried on between the conference 
of 1926 and the conference of 1930, as well as by the special conference of 
1929, all seems to be marked by much greater effort at deliberate analysis 
and explicit statement that we were accustomed to expect from London in 
these matters some years back. 

Nevertheless, the situation as it appears from the point of view of other 
states, remains not only anomalous but confused and contradictory. “None 
of His Majesty’s Governments can take any steps which might involve the 

t other Governments of His Majesty in any active obligations [war?] without 
{ their definite assent” (Cmd. 3717, p. 28). And in the recent edition of his 
oe ‘Dominion Autonomy in Practice, Keith says (p. 65): “It is impossible to fit 
. the position of the United Kingdom and the Dominions into the accepted 
<tategories of international law.” This seems to be a statement sufficiently 
familiar by this time, yet it means nothing less than that the Dominions and 
the United Kingdom cannot proceed along the way of life, constitutionally 
and internationally, upon which they have embarked without asking oi other 
states rights and privileges to which they are not entitled under international 
law. Ifthe Dominions are independent states, they are not entitled to have 
United Kingdom diplomatic representatives plead their cases in foreign 

? Reviewed below, p. 420. 
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capitals; if they are not independent states, they are not entitled to take 
independent diplomatic action themse.ves. Perhaps the present ambiguous . 
or equivocal situation is characteristic cnly of a temporary period of transi- 
tion; but one gets the impression of a ci:position in London, and even in one 
or two Dominion capitals, to presert the anomalous state of affairs as 
chronic and even characteristic of the Commonwealth. 

Perhaps the attitude just cited const tutes no more than a fine diseni 
for artificial niceties of legal classifcston. Perhaps the categories which 
elsewhere seem universally adequate ar: inadequate in this one case. Per- 
haps, however, the attitude taken amourts to a fine disregard of the cherished 
principles and instinctive feelings of other peoples regarding national 
independence and even logical honesty in pclitical practice. But, in any 
event, it would do little good for other nations to demand clarification of the 
situatior. or complain of the anomalies involved. The result might be to 
force the Dominions back into a Britisa Empire. The time hardly seems 
to have come when such action might ectively promote further devolution 
in the Commonwealth. Even though Lie expression “the confidence of the 
Commorwealth” (Cmd. 3717 p. 23) seen s to premise an exaggerated amount 
of unity in this dissevered empire, it probably has some degree of truth 
in it still. What the other states can «o, as the United States did in the 
invitations to the Washington Conferences in 1921, is to concede just as much 
credence to the Dominion doctrine oi international status without inde- 
pendence as they deem convenient and no more. The burden of proof is 
all on the shoulders of those trying to put forward any such equivocal theory. 
. In their attitude toward international affairs outside the ‘“Common- 

wealth,” the Dominions (and the Uacted Kingdom) stood all for what 
appeared to them progressive measures of various sorts. Obligatory sub- 
mission to international. adjudication, >acific settlement by conciliation, 
disarmament, outlawry of war and all sich measures weré approved. By 
implication, forcible sanctions were dsapproved; no talk of “security” 
was heard. Nor, for that matter, of revirion of defective treaties. Needless 
to say, this means merely that Dominion policy in these matters is one with 
United Kingdom policy rather than with French or Continental policy. 


Commonwealth or imperial unity here sz@2ms to have a certain reality. 
Prrman B. POTTER 


THE INTERNATIONAL CONFERENCES FOR UNIFICATION OF LAWS ON BILLS 
OF EXCHANGE, PROMISSORY NOTES AND CHEQUES 


The movement for the internationa. .nification of certain branches of 
commercial law through the adoption of -nultipartite treaties may be traced 
back as fer as the Universal Exposition ł}=ld in London in 1851. A project — 
presented at that time received the consHeration of Prince Albert and was — 
‘referred ky Napoleon. III to the Conse: d’Fiet. While no practical plan 
resulted, it was recognized then as now taat one of the most urgent as well 
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as promising fields for international unification is in respect to the lews 
applicable to negotiable instruments. Indeed, it was precisely: the require- 
ments of foreign commerce which developed these instruments in the Middle 
Ages, and even today the employment of bills of exchange in domestic 
commerce is relatively unimportant in comparison with their wide interna- 
tional use. 

The first practical steps in recent times to achieve unification were taken 
by the Dutch Government at the suggestion of Germany and Italy. Prepar- 
atory labors were begun, enabling the calling of a diplomatic conference 
which met at The Hague in 1910 at which 31 nations were represented, and 
again in 1912 attended by 87 nations: At these conferences, a convention 
for the unification of the law of bills and notes was elaborated, containing 
also a series of resolutions relating to cheques. The protocol was signed 
by 30 nations, but never ratified. Great Britain and the United States 
were each officially represented, but neither government signed the protocol. 

A new impetus was given to the movement at the close of the war period 
by the recommendations of the World-Economie Conference and the forma- 
tion of the International Chamber of Commerce. Upon the insistence of 
tae latter body, the League of Nations took over the continuance of the werk 
with the coöperation of the Dutch Government. An able report by a com- 
mittee of experts was presented to the Economic Committee of the League 
in 1923 and the necessary preparatory work for the resumption of diplomatic 
conferences was entrusted to a larger group. The conference met at Geneva 
in May—June, 1980, at which 31 nations were officially represented, including 
the Government of Great Britain and Northern Ireland, acting also on 
behalf of all parts of the British Empire which are not separate members of 
the League of Nations. Five countries of Latin America were represented. 
The United States Government designated Mr. Martin H. Kennedy, its 
Trade Commissioner at London, to participate in an expert and adviscry 
capacity, but not as a delegate. 

The work of the 1930 conference was devoted to bills of exchange and 
promissory notes, leaving cheques to be dealt with at the 1931 conference. 
The conception of the nature of cheques and their practical use in the varicus 
countries differ so widely that special difficulties are encountered in respect 
to unification. 

Three conventions were signed at Geneva on June 7, 1930, relating to bills 
of exchange and promissory notes. By the first convention, the signatories 
undertake to introduce in their respective territories, either in one of the 
original texts (French and English) or in their national language, the Uniform 
Law constituting Annex I. This undertaking may be made subject to cer- 
tain allowable reservations specifically catalogued, as it were, im Annex IT 
of the convention. These reservations relate principally to the manner in 
which an actual signature may be replaced by an authentic declaration 
written on a bill or note, to incomplete bills later completed in derogation of 
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the original agreement of the parties, to the giving of an aval .by a separate 
instrument, to the replacement of protest by a written declaration of the 
drawe2 on the bill itself, to differens methods of notification of protest, to 
causes for interruption or suspension of the statute of limitations, and to 
other provisions specifically set forta in the 23 articles of Annex JI.- The 
questions whether the drawer is oblm=d to provide cover (provision) at ma- 
turity, and whether the holder has special rights to the cover as provided by 
the French system, are subjects outsii= the scope of the Uniform Law. 

The various systems of legislation riating to negotiable instruments may 
be classified into three main groups, the Anglo-American, the French and 
the German. An intermediary syst2-n followed in Belgium and Spain may 
be conveniently grouped with the Frezch. , The Uniform Law, consisting of 
78 articles, has borrowed features si all of these. As we have seen, the 
distinguishing feature of the Napolecris legislation, the concept of provision, 
has been left free for domestic legislasiin. The French and German require- 
ment of formality in the drawing of 1} instrument is accepted, but endorse- 
ments in blank are allowed. The Uaform Law adopts the Anglo-American 
rule ky which the drawer guarantess both acceptance and payment at 
maturity; but out of deference to same systems, he may release himself 
from the former by stipulation, but not from the. latter. Other subjects 
dealt with in detail are the effects of ecdorsement and acceptance, guarantees 
by aval, the legal significance of certan terms relating to maturity and pay- 
ment, rights of recourse, the effects Cfintervention for honor, instruments in 
sets, alterations, and the limitation of actions. ys 

The conference recognized the w:siom of separating provisions relating 
to sukstantive law from those dealirg with the conflict of laws. One would 
first be inclined to conclude that a um form law is in itself designed to elimi- 
nate conflicts of law. This is quit2 true but, as we have seen, the main 
convention leaves a considerable margin to be dealt with by domestic 
legislation. Accordingly, a separate convention signed on the same day 
assumes to solve certain conflicts of aw, especially those which arise from 
circumstances collateral to the instra-:nent itself, such as the capacity of the 
parties, the form and limits of time fœ: protest and notices, and the measures 
to be taken in case of loss or theft cf the instrument. National law. deter- 
mines the capacity of a person to b-r {3 himself by a bill or note, but if the 
national law provides that the law =f another country is competent, this 
latter law shall be applied. A siriar compromise between national and 
domiciliary law, though somewhat citsrently expressed, is contained in the 
so-called Bustamante Code of Privat: International Law (Art. 7). 

A third convention signed upon zL: same day as the two already men- 
tioned, relates to the stamp laws, amc provides that the signatories shall, if 
necessary, alter their laws so that ta: validity of obligations arising out of 
a bill or note, or the exercise of the r2hts that flow therefrom, shall not be 
subordinated to the stamp laws, bit only suspended until paid. The 
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benefit of having the instrument “immediately executory,” as provided by 
- legislation in some countries, and resembling procedure for a summary 

judgment, may be deemed lost, however, if the stamp laws are not okserved 
- at the time of issue. These provisions may be restricted to bills of exchange 
only, by appropriate reservation. 

Ali nations, whether members of the League of Nations or not, may accede 
to these conventions; ratifications are to be deposited with the Secretary- 
General of the League before September 1,1932. Theconventions come into 
force when ratified or acceded to on behalf of seven nations, three of which 
_ must be members of the League permanently represented on the Council, 
and the date of entry into force will be the ninetieth day after the seventh 
ratification or accession has been received. 

The dispositions of the conference in respect to the unification of the law 
of cheques will be the subject of editorial comment in a later issue of this 
JOURNAL. ; 

ARTHUR K. Kuan 


THE GENERAL SMEDLEY D. BIOTLER INCIDENT 


In consequence of the publication in the local press of certain remarks 
made at a banquet in Philadelphia by General Smedley D. Butler, com- 
manding general of the Marine Corps Base at Quantico, Va., the Italian 
Ambassador at Washington protested and dənied the truth of the purported 
_ remarks. Whereupon Secretary of State Stimson on January 29, 1931, ad- 

‘dressed to the Italian Ambassador the following note of apology for General 
. Butier’s conduct: 


I have the honor to express the deep regret which this Government 
feels at the reflections against the Prime Minister of Italy in the unau- 
thorized speech of Maj. Gen. Smedley D. Butler, United States Marine 
Corps, at Philadelphia, on January 19. The sincere regrets of this 
Government are extended to Mr. Mussolini and to the Italian people 
for this discourteous and unwarranted utterance by a commissioned 
officer of this Government on active duty. 

Accept, Excellency, the renewed assurance of my highest con- 
sideration.! 


In making public his note of disavowal and apology, Secretary Stimson said: 


Having learned from the Navy Department that Major Gen. Smedley 
D. Butler, United States Marine Corps, has admitted that the quota- 
tion of his remarks in the press was substantially correct, I have this 
morning handed a note to the Italian Ambassador expressing to Signor 
Mussolini and to the Italian people the deep regret of this goverr ment at 
this unauthorized action on the part of an officer on active duty. 


After the Secretary of the Navy had received a letter from General Butler 
. dn answer to his request for information relative to the remarks made in his 


1 Press Releases, January 31, 1931, pp. 62-63. 
* New York Times, January 30, 1931. | 
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speech at Philadelphia, he was placed urder arrest, caning his court-mar- - 
tial, which was ordered. $ 

On the following day a cable was reæive]l in which Premier Mussolini 
informed the Italian Ambassador: 

I felt sure that I would obtain just anc prompt redress from the fair- 
ness, the loyalty and the friendship of tse American Government and 
the American people whose respect zor tae truth is well known to me. 

-. Will you please communicate to the Federal Government that I con- 
. Sider closed the incident which for my part I have already forgotten.’ 


Instead of proceeding with the trial, Genera. Butler was reprimanded. It. 
was later stated in the press that General Bitler would ask to resign and 
enter upon a lecture tour. 

Whenever an officer has shown disrespect te the flag or representatives of 
another state, his action must be disavcwed. appropriate punishment in- 
flicted, and in very serious cases a formal apo>gy made. What happens in 
Congress, it would appear, is an exceptior. to zhis rule, for there any intem- 
perate member of the legislative branch >f tlə government may, with the 
immunity of a court jester, proclaim trutk or sonsense and discuss the most 
delicate international affairs, while his co leagues who have an appropriate 
sense of the responsibility of their position sit zy :n amazed silence. When- 
ever it becomes necessary to put a check on such fulminations, the branch 
of the government to which is given the responsibility for declaring war 
may, in the exercise of its great authority, reznove a cause of international 
friction by expelling an unruly member. 

It matters not if what the officer has said is tr 1e, for this only makes his 
offense the worse, since it is more likely z0 cz.us2 international difficulties. ` 
According to the rules of international law. wh-zh have for their purpose the 
preservation of peace between nations, the greater the truth the greater the 
libel and consequent need for punishment. 

When an officer is court-martialed, the proceedings ought not to go into 
the matter of the truth of the injurious s-atemment which he has made, or 
allow witnesses to be questioned to estadlisk it. The only question for 
examination should be: Did the officer utter tk remarks attributed to him? 

When, however, an officer speaks in the intincacy of a private gathering, no 
question of international disrespect can arise mn-ess and until publicity is 


given to his remarks by the press. If the prese urderstood better its obliga- - 


tion not to publish the remarks of an office: whch might cause international 
difficulties and embarrass the government, it is sertain that it would observe 
this obligation as loyally as it has that of showing due respect to our own 
Chief Executive. Surely no loyal citizen wauld wittingly complicate a ` 
delicate situation by giving further interviews and by making assertions in > 
regard to a matter where the responsibility of nis state was so immediately- - 
engaged through the acts of its officer. Every vrivate citizen and every 


3 New York Times, January 3., 1931. 
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newspaper may discuss any topic of interest at home or abroad, or may 
criticize the conduct of any person anywhere, subject only to whatever 
penalty may be incurred for libel or slander. But when such remarks relate 
to official statements for which an apology has been made, patriotism alone 
should prevent further comment of a nature to ‘~crease international resent- 
ment. No good citizen will add to the difficulties of the government when 
it is obligated to make amends for an offense for which, under international 
law, the whole nation is responsible. The Philadelphia newspaper whose 
scoop was responsible for starting this incident cannot derive much satisfac- 
tion from the reflection that the result of its unjustifiable and unpatriotic 
conduct may be the loss to our service of a brave and popular officer. 

This is not the first time the United States has apologized, but it may be 
safely asserted that every one of our apologies has enhanced our national 
prestige, because we have shown thereby the respect in which we hold the 
law of nations and our desire to meet every obligation of internetional 
courtesy and law. 

So, in 1851, Secretary Webster apologized for the attack upon adie Spanish 
consulate at New, Orleans by a mob enraged at the execution of Americans in - 
Cuba. Referring to this incident, Lord Palmerston declared: 


The note which Mr. Webster addressed to Mr. Calderon de la Barca, 
upon the subject of that difference, is highly creditable to the good faith 
and sense of justice of the United States Government, and the President 
has more rightly consulted the true dignity of the country, by so hand- 
some a communication, than if the acknowledgment of wrong and the 
expression of regret had been made in more niggardly terms.‘ 


So, in 1855, Secretary Marcy agreed that when a French squadron visited 
San Francisco harbor it should be saluted by way of apology for the duces 
tecum Summons addressed by our courts to the French consul. 

So, in 1866, the commander of the U.S.S. Nipsic, acting under instruc- 
tions, tendered a formal apology for the seizur2 of the Florida and saluted 
the Brazilian flag with twenty-one guns in the Port of Bahia, where the 
violation of Brazilian neutrality had occurred. 

An instance more nearly resembling the present occurred after the return 
of the American fleet from Manila, when Captain Coghlan, at a banquet in 
New York, recited a poem entitled Hoch! der Kaiser! which caused the 
German Ambassador to lodge a protest with Secretary Hay. The officer 
received a reprimand.’ 

It is one thing to recognize the validity of such a ground of protest, an- 
other to exercise that right. In pre-war days one might see on the Faris 
boulevards scurrilous caricatures of neighboring royalty, but as far as is 
known, no official protest was made. Such an international nuisance is 
generally best ignored, as would be the foul utterances of degraded persons. 


4G. F. Curtis, Life of Webster, II: 556. 
ë Mark Sullivan, Our Times, 327-329. 
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There was much sagacity in the reply wh.ch Elizabeth made to her ambassa- 
dor when he complained of the indignitze:. he had suffered at the hands of the 
Spanish authorities, that “an Ambassadcr must take all things in good part 
so as his prince’s honour be not directly viclated.” ° 

Whether a protest comes from abroed or not, the indiscreet comments of 
an officer are certain to embarrass his governament and cause it to make him 
feel the weight of its disapproval. W2 may therefore expect that such in- 
` discretions and transgressions on the per- of officers high in command will in 
future become more and more infrequ2rt, :lthough a due sense of interna- 
tional responsibility is not always to ke found combined with that reckless 
bravery we admire in our officers. 

ELLERY C. STOWELL 


BOUNDARY DISPUTES IXJ LATIN-AMERICA 


` In 1907, Lord Curzon, in a lecture dsl-vered at Oxford, said that frontiers 
were the chief anxiety of nearly every Foreign Office in the civilized world, 
and that frontier policy was of the first practical importance and has a more 
profound effect upon the peace or warkare cf nations than any other factor, 
political or economic. Having in mimc, ro doubt, his experiences in the 
Far East, he added: “Frontiers are indeed the razor’s edge on which hang 
suspended the modern issues of war or pea-e, of life or death of nations.” 
These remarks might have also been made by a person who had been 
through the trying experiences of frontier disputes in the Western Hemi- 
sphere. The rectification of frontiers in Lazin-America has been a matter of 
controversy since the days of Bolivaz, and the history of these disputes 
would, to a considerable extent, comprise a diplomatic history of Latin- 
America. It is natural enough that countries whose early boundaries were 
‘marked by general decree, without accuzat2 topographic knowledge, should 
inherit many boundary disputes. The aumber of these disputes was large, 
hardly a country being without one o> more such controversies with its 
neighbors. They have, however, by pzocsss of arbitration or diplomatic 
settlement, been gradually reduced tc £ cemparatively few remaining dis- 
putes. The process of reduction, however, has not been without friction. 
Some of the disputes have led to strained relations, threatened hostilities, and 
in some cases to armed clashes, but the 7act ~ hat they have been so frequently 
brought to a satisfactory conclusion by p2acful means is a hopeful indication 
of what may be done with the remaining insettled boundaries. Many of - 
these disputes have been settled by dir2c n2gotiation between the parties of 
a treaty of limits, describing the boundary amd providing for a joint delimita- 
tion commission to mark it on the spos. ‘The more recalcitrant cases, how- 
ever, required arbitration, which means of settlement seems to have come 
into special vogue during the last quarter of the nineteenth century. In vant 


6 Camden, Annals of Queen HKliaabeth (London, 1630), 55. 
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period a large number of boundary arbitrations were held, the awards of 
which were generally accepted by the parties. 

In the twentieth century, as the Latin-American countries became better 
known geographically, and as settlement and trade pushed into hitherto ‘un- 
known regions, the location of actual boundaries at disputed points became 
more and more important. The impetus of settlement by arbitration which 
had been begun in the last century carried over into the twentieth century 
and many serious disputes were settled by this pacific means, quite aside 
from the delimitation commissions which frequently were given power to 
decide contested points.? 

It is a matter of pride that several of these adjustments have been brought 
about through the unselfish good offices of the Department of State, fre- 
quently at the request of the contesting parties. And it may be said that the 
mediation of the United States has always been placed on a high plane and 
tempered with practicality. It has tried to cast oil upon troubled waters, to 
restrain war-like preparations, to induce direct negotiation and, in the last 


1A partial list of these arbitrations giving the matter in dispute, the arbitrator and the 
date of award, follows: 

Holland and Venezuela, Island of Aves, Queen of Spain, 1865. 

Argentina and Paraguay, Middle Chaco, President Hayes, 1878. 

Colombia and Costa Rica, Common boundary, President Loubet, 1900. 

Costa Rica and Nicaragua, Treaty of Limits and San Juan River, President Cleveland, 
1888. 

Argentina and Brazil, Misiones Territory, President Cleveland, 1895. 

Costa Rica and Nicaragua, Differences over demarcation under award of 1888, Mixed 
Commission, General Alexander, Umpire, 1897, 1898, 1899, 1900. 

' Great Britain and Venezuela, 33,000 square miles, Special Tribunal, 1899, through U. 8. 

mediation. 

Brazil and France, River Yapoe boundary, Swiss Confederation, 1900. 

Argentina, Bolivia and Chile, Puna de Atacama, Mixed Arbitral Tribunal, U.S. Minister 
Buchanan, Umpire, 1899. 

Mexico and United States, Rio Grande and Colorado River changes, International 
Boundary Commission, 1889. 

Guatemala and Mexico, Chiapias and Soconnoco boundary, Joint Commission, 1899. 

2 A partial list of these arbitrations compiled from various sources, follows: 

Brazil and France, River Yapoe, Swiss Federal Council, 1900. 
Brazil and Great Britain, Guiana boundary, King of Italy, 1904. 
`” Bolivia and Peru, President of Argentina, 1909. 

Argentina and Chile, San Francisco boundary and other boundary difficulties, King Ed- 
_ward VII of England, 1902. 

Colombia and Ecuador, Arbitral Tribunal and Technical Commission under Treaty of 
1907. 

_ Brazil and Peru, Mixed Commission, 1907. 

Honduras and Nicaragua, King of Spain, 1906. 

` Costa Rica and Panama, over Loubet Award, Chief Justice White, 1914. 

Venezuela and Colombia, Dispute over occupation ot boundary territory, Swiss Federal 
Council, 1922. 

Chile and Peru, Tacna-Arica, President Coolidge, 1995, 

Delimitation commissions are not included. 
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resort, to suggest, if not demand, arditration. The part played by: the 
United States in the British-Venezue_ boundary dispute, and in the more 
recent historic Tacna-Arica controversy between Chile and Peru, are notable 
examples, and the interest of the United States in the settlement of the pend- 
ing controversies is equally present. As a result of the numerous direct 
settlements and arbitrations mention21 above, the boundary controversies 
between the various Latin-American ccuntries have happily been reduced to 
a very few. These will be briefly revewed as of particular interest at the 
present time. 

The boundary sentroversy, between the United States and Mexico over the 
so-called Chamizal tract involves an area of about 600 acres on the Rio 


Grande River at El Paso, Texas. This area is physically and geographically >. 


a part of the City of El Paso, and sev2zal thousand of the inhabitants of the 
town make their homes upon it. Mexico submitted a claim to this tract 
before the International Boundary Commission in 1894, but the commis- 
sioners were unable to agree. By the treaty of June 24, 1910, between the 
two countries, it was agreed that the zase should be submitted to a commis- 
sion, composed of the International 3oundary Commission, plus a third 
commissioner, a Canadian jurist, selecsed by agreement of the two govern- 
ments. The case involved the interpretation of the earlier boundary treaties 
between the United States and Mexica A majority of the commission, the 
presiding commissioner and the Mex:can commissioner, joined in an award 
which in effect divided the Chamizel tract between the two contestants. 
The American commissioner filed a dissenting opinion, maintaining that the 
commission was wholly without jurisdiction to divide the tract. The agent 
of the United States filed a protest agsinst the decision and the award, as ‘a 
departure from the terms of submission, and this protest was supported by _ 
the United States.Government. The dispute still remains unsettled. 

The Guatemala~Honduras dispute ccludes approximately the area be- 
’ tween the Motagua River and the wasershed of the Merendon Mountains, 
covering perhaps 2,000 square miles. sporadic attempts at settlement have 
been made since the middle of the last century. The grants of land to 
American fruit companies in.this area brought the question to an issue in 
1915-1917, when the Secretary of Stets. offered his good offices as mediator. 
This offer was accepted, and in 1918-1919 documents and briefs were pre- . 
sented to the State Department, but no settlement was reached. At this 
time it appeared that Guatemala hac 42 facto control of the greater part of 
the Motagua valley, while Honduras szood on her de jure claim. Advances 
- into the disputed territory again brouzai the matter to a head in 1927, when 
the United States interposed and sought again to bring about a settlement’ by 
a proposal to submit the dispute unreservedly to the decision of the Interna- 
tional Central American Court, with full power to fix the boundary and to 
_ fix the amount of any compensation which it might find equitable and 


8 This JOURNAL, Vol. IV (1910), p. 595; Vol. V (1911), p. 709. 
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proper. The suggestion was accepted by Guatemala, but declined by 
Honduras. 

During tħe past year, at the invitation of the United States, a boundary 
conference was held in Washington which resulted in the signing on July 16, 
1930, of an agreement providing for the establishment of a special tribunal in 
Washingtor, after the form of the Central American Court, for the dezision 
of the question whether the latter court is ‘‘competent to take cognizance of 
the boundazv question pending between Guatemala and Honduras.” If the 
decision of the special tribunal is in the negative, then the special triounal 
shall proceed to take cognizance of this dispute. If, on the other hand, the 
decision is in the affirmative, then the special tribunal acting as the Interna- 
tional Central American Court shall take cognizance of the dispute. This 
tribunal, of which the Chief Justice of the United States is to be the third 
member, shall determine the uti possidetis line, and may modify that line in 
accordance with any interests which may have been established beyond the 
line, and shall fix the territorial or other compensation which it may deem 
just that-either party should pay to the other. This agreement has been 
ratified by Honduras and is now before the Guatemalan Assembly. 

The Honduras-Nicaraguan dispute includes the boundary from the Pass of 
Teotecacinte to the Atlantic. From this pass two rivers flow to the ccean, 
and each country claimed the river for a boundary which gives it the greater 
territory. Nicaragua claimed the Patuca River, and Honduras claimed a 
line along the Poteca River and thence along the Segovia or Coco River. 
This question was submitted to the arbitration of King Alfonso XII, who 
gave an award in 1906. He held that the boundary should be the Poteca- 
Segovia line. The award was accepted by Honduras, but Nicaragua desired 
. to have cerzain points clarified. In order to avoid the possibility of armed 
strife, the Secretary of State, in August, 1918, offered his good offices with a 
view of reaching a pacific arrangement of the threatening differences between 
the two countries, and proposed that representatives be sent to Washington 
for an informal discussion which might lead to a friendly solution. cf the 
question. Asa condition, the State Department required that all troops and 
police shouid be withdrawn by Nicaragua to the position occupied by them 
prior to Jure 1, 1918. This offer of mediation was accepted by both parties 
and-memoranda and documents were submitted to the Secretary of State, 
but no solution resulted from the discussion. In January, 1931, a treaty was 
Signed between the two countries, through the good offices of the United 
States, which, it is believed, will settle the controversy. This treaty has 
been ratified by Honduras and is now pending in the Nicaraguan Congress. 
The treaty provides jor a commission of three members, two nationel en- 
gineers and one American engineer, who shall decide all doubtful matters in 
the award of the King of Spain of 1906, and who shall mark the boundary on 
the ground. Itis significant that the boundary is to be settled in accordance 
with the award of the King of Spain. 
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The Colombia-Nicaragua dispute is a question of the possession of the San - 
Andres Archipelago and the Great amd Little Corn Islands, lying off the 
coast of Nicaragua. This dispute wes brought to a head in 1914 by the 
Bryan-Chamorro Canal Treaty betwe2n Niceragua and the United States, 
under which the United States obtained a 99-year lease of the Great and . 
Little Corn Islands, which guard the approach to the proposed canal. The 
gist of Colombia’s claim was that these islands were comprised in the original 
grant creating the province of Veragua under her sovereignty and that she . 
had exercised some measure of jurisdiction over these islands since colonial 
times and had undisputed rights thereto sinc? 1882. Nicaragua, however, 
maintained her rights to these islands, and the issue became a diplomatic. 
controversy. Nicaragua and Colomb.a signed a treaty in 1928, by which. 
Colombia recognized the sovereignty o? Nicaragua over the Great and Little 
Corn Islands, and Nicaragua recognized the sovereignty of Colombia over. 
the San Andres Archipelago. ‘This tr2aty has been ratified by the legisla- 
tures of both countries. The United £ tates, with the consent of Nicaragua, 
had built lights and other aids to nevigation on some of the keys to San 
Andres Archipelago, which brought a protest from the Colombian Govern- 
ment ani a diplomatic controversy between Colombia and the United States 
as to these Islands. On April 10, 1928, an exchange of notes took place 
between Colombia and the United States, whereby the status quo of these. 
islands is to be maintained, Colombia refraining from objecting to the main- 
tenance of aids to navigation by the Jnited States, and the United States 
refraining from objecting to Colombian nationals fishing in the adjacent 
waters. This agreement led to protests from Honduras, which had long 
' disputed the sovereignty of Nicaragua over the islands. Honduras protested 
to both the United States and Colombin, producing documentary proof.of its 
alleged title, but both countries refused to reopen the matter. 

The Costa Rica-Nicaragua controversy came up when the Bryan-Cha-’ 
morro Canal Treaty of August 5, 1914, between the United States and 
Nicaragua, relating to a trans-Isthmian canal, was signed. It appears from 
the treaty of 1858, between Costa Rica and N-caragua, as interpreted by the 
award o: President Cleveland, May 22, 1888, that the Bay of San Juan del 
Norte became the common property of both republics, and that Costa Rica 
obtained the perpetual right of free navigaticn of the San Juan River, and 
further that Nicaragua has promised not to enter into any arrangement for a - 
canal without first consulting Costa Rica. When the Nicaragua Canal 
Treaty was.consummated, Costa Rica filed a srotest with the United States: 
against the execution of this treaty 92 account of the alleged violation by . 
Nicaragua of the treaty of 1858.4. After the approval of the treaty by the 
Senate in the winter of 1916, but before ratifieations were exchanged, Costa - 
Rica, in March, 1916, brought suit agsinst Nicaragua in the Central Ameri- | 


4 This JOURNAL, Vol. 10 (1916), p. 844. Salvador and Honduras protested on other- 
grounds. Id., Vol. 11 (1917), pp. 156, 181, 506, 674. 
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can Court of Justice for the purpose, as she stated, of “wholly nullifying the 
Bryan-Chamorro Convention,” not, as was later explained, of affecting 
the power of the United States to enter into the treaty with Nicaragua, but 
of affecting the power of Nicaragua to enter into the treaty with the United 
States. The question presented was, did or did not Nicaragua have the 
right to enter into the Bryan-Chamorro Treaty? The complaint filed by 
Costa Rica before the Central American Court of Justice alleges that by 
entering into the treaty of August 5, 1914, with the United States, Nicaragua 
violated the sreaty rights of Costa Rica with Nicaragua. On September 30, 
1916, the court rendered its final decision by a vote of 4 to 1 to the effect that 
the Government of Nicaragua had violated the treaty of 1858, the Cleve- 
land award oï 1888 and the treaty of 1907, but the court refused to declare, as 
prayed by Costa Rica, that the Bryan-Chamorro Treaty was null and void, 
apparently on the ground that the United States was not subject to the 
jurisdiction of the court. However, the decision did not put an end to the 
question, as Nicaragua notified Costa Rica that it unqualifiedly rejected the 
decision. Since then the United States has negotiated with Costa Rica as to 
its rights in the proposed canal route, but the matter is still unsettled. 

The Costa Rica~-Panama dispute was inherited by Panama from Colombia. 
The question had been arbitrated in 1900 by President Loubet of France, and 
both countries had accepted the boundary laid down by him from the Cen- 
tral Cordilleras to the Pacific, whereby a piece of Panamanian territory (Coto 
district) wenz to Costa Rica, but Costa Rica protested against the line run- 
ning from the Cordilleras to the Atlantic, which gave a strip of Costa Rican 
territory (along the Sixaola River) to Panama, on the ground that the arbi- 
trator had exceeded his powers in going outside the zone in dispute and into 
territory unquestionably Costa Rican. The boundary question lay dormant 
until 1909, when the Secretary of State of the United States, in a nota of 
January 23, 1909, stated that the settlement of conflicting claims of American 
citizens to land on the Sixaola River was dependent upon a settlement of 
sovereignty aver the area in dispute, and since Panama had refused to arbi- 
trate the question and had allowed Costa Rica to retain de facto control, the 
United States would treat Cost*. Rica as the government having jurisdiction 
in that region, for the time being. Under pressure, Panama finally agreed to 
arbitration by the Chief Justice of the United States in 1910. Chief Justice 
White rendered his decision September 12, 1914, and fixed the Sixaola River 
as the boundary, holding that President Loubei, owing to inaccurate infor- 
mation, had exceeded his powers by determining a line outside the disputed 
territory. Panama refused to accept this award on legal grounds and also 
because it was inequitable that Costa Rica should gain territory both on the 
west and on the east of the Cordilleras. This unsettled condition of affairs 
continued until the spring of 1921, when Panamanian troops attempted to 
re-occupy the Coto district and Costa Rican troops crossed the Sixaola River. 
War seemed imminent. The American Secretary of State again interposed, 
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advising the use of peaceful means an] upholding the White award. Subse- 
quently, the United States indicated {rat Costa Rica was free to occupy the 
Coto region, whereupon Panama witidrew under protest. While diplo- 
matic relations were resumed in 1928, there has been no settlement of the 
dispute. | 

The Ecuador-Peru controversy regarding the ‘‘Oriente” territory in- 
volves a large area estimated at 40,00) square miles, lying east of the Andes 
on the headwaters of the Amazon. ‘he region, although practically un- 
developed, is said to be rich in many tropical resources. The “Oriente” is 
easily accessible from Peru, through «ributaries of the Amazon, and taking 
advantage of this, Peru has colonizec much of the region along the rivers, 
and has administered these colonies. Cn the other hand, the Andean barrier 
has prevented any convenient means cf access from Ecuador or any system-~’ 
atic administration in this area by the Government of Ecuador. Besides the 
“Oriente,” there are two other small Cistricts in dispute, namely, Tumbez, 
at the boundary on the coast, and Jaen, a district in the angle of the northern 
boundary of Peru. These areas are estimated at 500 and 3000 square miles, 
‘respectively. The conflicting claims between Peru and Ecuador date back 
to colonial times. Ecuador rests its caim on the basis of exploration, the 
peace treaty of 1829 between Colombia and Peru, and the protocol of August 
11, 1830, between Colombia and Peru. 4Scuador claiming to inherit the rights 
of Colombia. Peru rests its claim on the boundaries of colonial administra- 
tion as shown by royal decree. of July 15, 1802, and various other royal 
orders, dating up to 1816. Peru also claims effective colonization and 
occupation since that time. 

Under the treaty of 1887, the counznes agreed to submit the controversy 
to the arbitration of the King of Spain. On the report that the award 
would be unfavorable, public opinion im both countries was aroused. War 
threatened. In order to avoid a confi3t, the United States, in the spring of 
1910, initiated a joint offer of mediation with Brazil and Argentina. This 
offer was accepted and war was averted. Ecuador expressed a desire for 
direct s2ttlement, and the King of Spaim withdrew from his position as arbi- 
trator, expressing the hope that dir2et negotiations might, be successful. 
But Peru in its turn declined to nezotiate and insisted on arbitration. 
Nothing was accomplished until the negotiation at Quito of the protocol of 
June 21, 1924, whereby Ecuador and Feru pledged themselves to send dele- 
gates to Washington to determine tke boundary by direct negotiations, if 
possible; otherwise, to determine a zore to be submitted to arbitration by the 
President of the United States, either r2sult to be incorporated in a protocol 
and sukmitted to the Congress of eack zountry for approval. The delegates 
were tc meet in Washington immedictely after the determination of the 
Tacna-Arica question, then before the Fresident. Although the Tacna-Arica 
dispute has been settled since May, 1329, the conference in Washington has | 
not been held. 
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In a treaty of 1916, Colombia and Ecuador settled their disputed boundary 
along the north side of the “Oriente” district, which is in dispute between 
Ecuador and Peru, but in 1922, Colombia and Peru came to an agreement 
about their boundary along the north side of the “ Oriente,”’ whereby Colom- 
bia recognized as belonging to Peru, a narrow strip of territory along the 
right bank of the Rio Putumayo, which territory Ecuador had recognized as 
belonging to Colombia in the settlement of 1916. Thus Peru has territory 
on the north and south sides of the “Oriente,” like the jaws of a crocodile 
about to swallow the whole of the “Oriente” area. Peru will no doubt use 
this territorial situation as a basis for arguing that she should be entitled to 
the crocodile’s share of this area. So far, no part of the disputed boundary 
between Ecuador and Peru has been defined by treaty or otherwise. 

The settlements of 1916 and°1922 above noted were apparently not en- 
tirely satisfactory to Brazil. She had a boundary treaty of 1851 with Peru, 
fixing the boundary from the mouth of the Apaporis River southward, and 
also a boundary treaty with Ecuador of 1904 agreeing on the same boundary 
in case the latter should succeed in her dispute with Peru. Brazil also had a 
boundary treaty of 1907, with Colombia, defining the boundary north of the 
mouth of the Apaporis River, but leaving the boundary south of this point 
subject to further negotiations in case Colombia should win its disputes with 
Peru and Ecuador. The settlements of 1915 and 1922, however, made 
Colombia contiguous to Brazil south of the mouth of the Apaporis River, 
instead of Peru, or possibly Ecuador. Brazil had no boundary agreement, 
therefore, with Colombia along their new frontier between the mouth of the 
Apaporis River and Tabatinga. In the settlement of 1922 Colombia re- 
served its rights as to the territory east of the Apaporis-Tabatinga line, which 
caused Brazil to make representations in regard to the proposed settlement. 
In these circumstances, the three governments +o the triangular dispute sug- 
gested that the United States use its good offices to compose their difficulties. 
As a result of the informal suggestions of the Secretary of State, a protocol 
was signed March 4, 1925, by all four countries. providing that Brazil would 
withdraw its observations regarding the settlement of 1922; that the ratifica- 
tion of this settlement by Colombia and Peru should proceed, and that Brazil 
and Colombia should sign a treaty agreeing upon the Apaporis-Tabatinga 
line, Brazil agreeing to free navigation of the Amazon River by Colombia. 
The first two provisions have been carried out, and just recently it appears 
the third has also been accomplished. 

The Bolivia-Paraguay boundary dispute over the Grand Chaco (an area of 
100,000 square miles, rnore or less) has been covered in previous editorials 
of this Journau.2 Briefly, the facts are that, after more than a century of 
controversy and several unsuccessful agreemerts, a conflict broke out be- 
tween the troops of both countries, stationed in the Grand Chaco, which 
brought about the interposition of the Pan-American Arbitration Confer- 

5 Vol. 23 (1929), p. 110; Vol. 24 (1930), p. 122. 
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ence, then being held in Washington, and of tae League of Nations. Through 
the action of these two bodies, the parties agreed to submit the question of 
the cause of the outbreak to a Commiss.on of Inquiry and Conciliation to sit 
in Washington. This commission suzceeded in conciliating the two coun- 
tries and obtained an agreement to renew diplomatic relations and to return 
to the status quo ante. The territorial cuestion, however, which was the root 
of the controversy, was left to be sett_ed by direct negotiations between the 
happily conciliated countries, althouga the neutral members of the commis- 
sion recommended to their respective zoverrments that they proffer friendly 
good offices, if eventually these might ke of service to Bolivia and Paraguay. 
This apparently is the present status oł the dispute. 

The boundary line between Argent=ra and Uruguay in the river La Plata 
is still undetermined. Uruguay is apparently willing to accept the middle 
line of the river, but Argentina denies ~hat shis is the legal boundary. The 
treaty of August 27, 1928, between Brazil and Uruguay, appears to provide 
that the natural channel of the Urugiay axd the northeast bank of the La > 
Plata should be the frontier of Uruguay Uvzuguay, however, insists that her 
jurisdiction to the middle line has hesetofcre been officially recognized by 
Argentina. A factor in the problem is thai the estuary is so shallow that 
navigation for seagoing vessels is prectical-y limited to an artificial channel 
from the English Bank at the mouth, past tae northeast side of the Island of 
Martin Garcia £ to the mouth of the Frana River. There are branch chan- 
nels to Buenos Aires and La Plata. These channels have been dredged, 
lighted and buoyed by Argentina and maintained at her expense. The 
difficulty of settlement is due to the fast that the middle line of the estuary 
would cut through these channels, amd throw parts of them under the sole 
jurisdiction of Uruguay. Not only is this an important matter to Argentina 
and Uruguay, but it also affects the 13 rivar states, Paraguay, Bolivia and 
Brazil, whose river commerce of the Hate system must pass through these 
channels to the sea. Difficulties arose in 1997 over the rights of Uruguayan 
fishermen in the estuary, and some fee ing was aroused. However, in 1910, 
a protocol was signed stipulating that “the navigation and use of the waters 
of the River Plate will continue without a‘teration as up to the present,” 
and that whatever differences may ar’s2 in this connection will be resolved in 
a spirit of cordiality and harmony. Ia 19722, they agreed upon reciprocal 
nationel treatment of their vessels ir shese waters.” 

There has long been a boundarr quertion between Haiti and Santo 
Domingo which has quietly occupied the attention of the Department of 
State ever since the World War. WeEen the Haitians withdrew in 1843 from 


6 The United States-Argentina treaty of 1833 prcevides that both parties shall use their 
influence to prevent Martin Garcia being held >y an7 river country opposed to the principle 
of free navigation of the Plate system. 

? This JOURNAL, Supplement, Vol. IV (19_(), p. -388, and Vol. VIZ (1913); p. 166. See 
also id., Vol. I (1907), p. 984; Vol. IV (1910), p. 430. * 


EDITORIAL COMMENT 333 


their 21-year occupation of Santo Domingo, the boundary between the two 
states was not clearly defined, particularly in the unsettled districts. This 
boundary line, however, dated back to the treaty of 1777 between France 
and Spain. ‘This old line was straightened by the armistice agreement of 
1856 between Haiti and Santo Dcmingo and was close to the line oceupied 
pacifically by Haiti from 1868 until the treaty of 1874. <A dispute over this 
treaty arose and two futile efforts were made to submit the question to the 
Vatican for arbitration in 1895 and 1898. In 1901, a joint commission fixed 
the north end of the common boundary, but the boundary treaty of January, 
1929, provided for the settlement of all questions by a demarcation com- 
mission, which is now at work, and a tribunal fcr arbitrating all possible differ- 
ences which may arise. The treaty line appears to give a little more terri- 
tory to Haiti than any of the preceding lines. : 

Aside from a few minor points in question along some of the other Latin- 
American boundaries, the foregoing may be taken as substantially . the 
present status of pending frontier disputes. 

L. H. Woousey 


CURRENT NOTES 


ANNUAL MEETING OF THE AMERICAN £OCIETY OF INTERNATIONAL LAW 


4 , \ 

The annual meeting of the Americar Society of International Law to be 
held in Washington, April 23-25, 1931, -vill mark the twenty-fifth anniver- 

. sary of the founding of the Society i in 1906. This significant milestone in 
the life of the Society will be approprietzly celebrated both in the program 
of the meeting and in the twenty-fifth annual dinner with which the meeting 
will close on the evening of April 25th. 

This anniversary meeting will be most fittingly presided over by 
Dr. James Brown Scott, now the Presid2at of the Society, who was the mov- 
ing spirit in its organization twenty-five years ago. Dr. Scott will take as 
the subject of his presidential address, waich will be delivered at the opening 
session az the Willard Hotel on the evering of April 23d, “The Progress of 
International Law During the Last Twenty-five Years.” This retrospect 
of the quarter of a century of the Soc.ety’s existence will be continued on 
the evening of April 24th, when Mr. Green H. Hackworth, Solicitor for the 
Department of State, which office Dr. Scott happened to hold twenty-five 
years ago, will read a paper on ‘“‘The Fclicy of the United States in Recog- 
nizing New Governments During the ast Twenty-five Years.” On the 
same evening, Professor Charles E. Mart-n, of the University of Washington, 
Seattle, will treat in retrospect during sae same period the subject of “The 
Legal Position of War and Neutrality.” 

The most important subject, from tke point of view of the interest of the 
society, now before the United States is the recommendation of the President 
and the Secretary of State that the Umited States adhere to the protocol 
establishing the Permanent Court of _mternational Justice at The Hague, 
on the conditions and with the reservations advised and consented to by 
the Senate on January 27, 1926, and es accepted by the signatories of the 
court protocol in the Protocol of Access on signed at Geneva on September 
14, 1929. The formula to meet the conditions of the Senate with reference . 
to advisory opinions contained in the Protocol of Accession is largely the 
work of the Honorable Elihu Root, the ist, and for seventeen years the only, 
president of the Society. The Committee on the Program of the Annual 
Meeting therefore decided that the dB:ussion of the Permanent Court of ` 
International Justice should be the sukject of current interest upon the pro- 
gram of the twenty-fifth annual meeting. 

On the morning of April 24, 1931, Pro‘essor Philip C. Jessup, of Columbia 
University, who was an aid to Mr. Roos when he took part in the drafting 
at Geneva in March, 1929, of the Protozel of Accession for the United States, 
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will read a paper dealing with the acceptance of the United States cf that 
protocol. At the same session, the obligatory jurisdiction of the court will 
be the subject of an address by Mr. Amos J. Peaslee, of the New York Bar. 
On the afternoon of the same day, Professor Manley O. Hudson, of the Har- 
vard Law School, whose series of annual articles on the work of the court 
have appeared in the January issue of this JOURNAL for a number of years, 
will discuss the independence of the court in its constitution and jurisdiction 
and in the law to be applied. 

All of these subjects will be open for Faon from the fioor after the 
reading of the leading papers, and also on Saturday morning, April 25th, 
before the business meeting of the Society. If necessary to complete the 
discussions, the Society will depart from its usual custom and hold a session 
on Saturday afternoon. 

In order to give the members of the Executive Council and the Board of 
Editors of the JouURNAL an opportunity of considering the practical aspects 
of the work of the Society, a lunckeon for these officers will be given on 
Thursday, April 23rd, at one o’clock. The Executive Council will hold 
another meeting at twelve o’clock noon on Saturday, April 25th. Reports 
of committees to be made to the Council should be submitted at the meeting 
on Thursday, April 23d, which will be held at 2.30 o’clock, or as soon as the 
luncheon is over on that afternoon. The Board of Editors will meet on 
Thursday afternoon, April 23d, at four o’clock. Reports to be made to the 
Society in plenary session should be submitted at its meeting on Saturday 
morning, April 25th. 

The dinner at the Willard Hotel on Saturday evening at seven-thirty 
o’clock is already assuming gala aspects. Chief Justice Charles Evans 
Hughes of the United States Supreme Court, who preceded Dr. Scott as 
president of the Society and held the position for five illustrious years, will 
be present and make some appropriate remarks. The Secretary of State 
and a large number of the heads of the diplomatic missions in Washington 
have.also signified their intention of attending the dinner. It is hoped that 
not only the members who usually attend the annual dinner will be present 
to celebrate this important event, but that.many members who have not 
heretofore found it possible to be present at these interesting annual reunions, 
will make every effort to attend this year. 

GEORGE A. FINCH 


DEXTER & CARPENTER, INC. V. KUNGLIG JARNVAGSTYRELSEN et al. 


The significance and importance of the decision in the above-mentioned 
ease hardly can be overlooked.* It resolves in the negative the question 
whether the property of a foreign state, situated within the jurisdiction of 
the court, can be seized for the satisfaction of a valid judgment rendered 


ł 


* Printed infra, p. 360 
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against that foreign state. The facts are sufficiently stated in the opinion, 
but certain of them may be stressed. 

The Swedish Railway Administration, represented to be a corporation, 
brought suit against a New York firm for breach of contract. Defendant 
filed a counterclaim on which a verdiet was returned and an affirmative 
judgment against plaintiff entered. «A plea of immunity, based on the 
plaintiff's actual identity with the Swedish state was denied, and attachment 
of debts owed by the National City Bank and the Swedish-American Line to 
plaintiff was ordered on application by the judgment-creditor. The Minister 
of Sweden to the United States sought and obtained leave to intervene for 
the sole purpose of pleading immunity, end his motion to vacate the order of 
attachment and execution was upheld by the District Court. On appeal by 
Dexter & Carpenter, the District Court's order was affirmed in the decision 
printed below. 

It should be kept in mind that this decision related solely to one question, 
namely, whether execution can issue egainst the property of a foreign sover- 
eign state. In deciding this question in the negative, Judge Manton doubt- 
less stood on solid ground. As a general principle of international law, a 
foreign state cannot be sued in the courts of another state against its will. 
But a state may be sued if it consens, since the jurisdictional bar may be 
raised by the defendant in whose favor it is created.* There are also cases 
wherein the courts presume consent, she presumption being one of law and, 
usually, contrary to fact. Such are tke cases where the state is plaintiff, 
consent to the procedural rules of the court being implied. This is carried 
to the extent of presuming consent to counterclaims arising out of the same 


1 See: Conclusions of M. Matsuda, Rapporteur for the Subcommittee of the League of 
Nations Committee of Experts for the Progress-ve Codification of International Law, 1926, 
in this JOURNAL, Vol. 22, Suppl. (1928), p. 27. Hachange v. M’Faddon (U. S. Sup. Ot., 
1812), 7 Cranch 116; The Parlement Belge (Gr. Brit., Ct. of App., 1880), L. R. 5 P. D. 197; 
Gouv. espagnol e. Lambége et Pujol (France, Cour de Cassation, Civ.), 1849 Dalloz, Pér. 
1.5; Heizer g. Kaiser-Franz-Joseph-Bahn A. G. (Germany, Gerichtshof fiir Kompetenzkon- 
jiikte), Gesetz-und Verordnungs blatt fiir das Kéntgreich Bayern, 1885, Beilage I. 

? Duff Development Co., Ltd. v. Governnest of Kelantan, et al. (Gr. Brit., House of 
Lords), L. R. [1924] A. C. 797; Rocheid~Dahcak c. Gouv. tunisien (France, Trib. civ., Seine) 
1888, I. Gaz. Pal. 626; X. g. Turkischen Fiskus (Germany, Reichsgericht) , 55 Jur. Wochen- 

schrift (1926), Pt. I, 804. 

3 La Republique Française, et sais v. Saratoga Vichy Spring Co. (U.S. Sup. Ct. 1903), 191 
U. S. 488; Le gouv. espagnol c. d’Aguado (France, Cour d'appel, Paris), 1867 Dalloz, Pér. 
2.49 [laches]; The King of Spain v. Hullet & Widder (Gr. Brit., House of Lords, 1833), 1 
Ch. & Fin. 333 [answer over personal signatur2 and under oath]: Rothschild v. Queen- of 
Portugal (Gr. Brit., Ct. of Exch., 1839), 3 Yo. & Coll. 549 [discovery]; Republie of Honduras . 
v. Soto (Ct. of Åp: New York, 1889), 112 N. $. 310; Otho, King of Greece v. Wright (Gr. 
Brit., Privy Council, 1837), 6 Dowl. 12; Emperor of Brazil v. Robinson (Gr. Brit., King’s 
Bench, 1888), 6 Ad. & Ell. 801; Republic of Coscia Rica v. Erlanger (Gr. Brit., Ct. of App.), 
L. R. [1876] 3 Ch. Div. 62; Navire Western Wave France, Trib. de comm., Marseille, 1921, II. - 
Gaz. Pal. 112; Het Ottomaansche Keizerrijk t- Roselius & Co. (Netherlands, Arr. Rechtbank, 
Amsterdam), 1921 Weekbl. v. h. Recht, 10707,4 :2 [security for costs]. Pi 


CURRENT NOTES 337 


transaction as that on which the original suit is based,* but usually not to 
crossclaims arising out of different facts or transactions.® 

In these cases of presumed consent, the courts do not go so far as to imply 
consent to execution? and, of course, actual consent to execution would 
rarely, if ever, be obtained. 

It seems also to be generally agreed that a foreign state does not carry with 
it its immunity in respect of real property which it acquires within the juris- 
diction of the forum.” In such cases even execution against the property 
might be permissible unless such property is used for diplomatie purposes. 

A growing body of jurisprudence, in the shaping of which the Italian courts 
have taken the lead, distinguishes between the state qua state and the state 


* Rowan v. Sharps’ Rifle Mfg. Co. (Sup. Ct. of Errors, Conn. 1860), 20 Conn. 282; Kingdom 
of Norway v. Federal Sugar Refining Co. (Dist. Ct., So. Dist., N. Y., 1923), 286 Fed. 188; 
The Newbaitle (Gr. Brit., Ct. of App., 1885), L. R. 10 P. D. 38; Letort v, Gouv. Ottoman 
{France, Trib. civ., Seine), 5 Revue jur. internat. de la locomotion aérienne (1914), 142. In 
Hellfeld g. Fiskus des russischen Reiches (Germany, Preussische Gerichtshof zur Entscheidung 
der Kompetenzkonflikte), 20 Zeitschrift für internationales Recht (1910), 416 (English trans- 
lation in this Journat, Vol. 5, 1911, p. 490), the question of submission to the counterclaim 
was not passed upon by the Court of Jurisdictional Conflicts, which passed only on the issue 
of execution. However, the Imperial Consular Court cf Shanghai allowed the counterclaim 
in 1907, over the protest of the Russian Government, reversing on this point the trial court. 

5 South African Republic v. La Compagnie Franco-Belge du Chemin de Fer du Nord (Gr. 
Brit., Ct. of Chanc.), L. R. [1898] 1 Ch. Div. 190. It might be pointed out here that even 
with respect to counterclaims arising out of the same transaction, there is a difference of 
-opinion as to whether an affirmative judgment can be entered on a counterclaim against a 
plaintiff foreign state; the prevalent opinion seems to be opposed to such a possibility. 
See: French Republic v. Inland Navigation Co. (Dist. Ct., East. Dist., N. Y., 1920), 263 
Fed. 410; Gouv. Russe c. Simmonet, Heslouin & Cie ‘France, Trib. civ., Brest), 1908, IT, 
Gaz. des Trib. 224; contra: Letort ce. Gouv. Ottoman, supra, note (4). 

€ Vavasseur v. Krupp (Gr. Brit., Ct. of App. 1878), L. R. 9 Chance. Div. 351; Duff Develop- 
ment Co. v. Government of Kelantan, sugra, note (2); Vve. Caratier-Terrasson c. Direction 
générale des chemin de fer d’Alsace-Lorraine (France, Cour de Cassation, Ctv.), 1885 
Dalloz, Pér. 1.341; Aff. du navire Campos et Lloyd Brésilien c. Cie. Chargeurs Réunis 
(France, Trib. de comm., Havre), 46 Clunet (1919), 747; v. Hellfeld g. Fiskus des russischen 
Reiches (Germany), supra, note (4); N. V. Bergverksahtiebolaget i. het Militar Liquidi- 
rungsamut (Netherlands, Gerechtshof, Amsterdam), 1921 Weekblad v. h. Recht, 10750, 2:1. 

T See the diplomatie correspondence releting to the Zappa case, statements of the Belgian 
and Italian Foreign Offices in response to enquiry made by the Rumanian Government, 108 
Archives diplomatiques (1393), 118, 120. See also: De Marigo Kildani Vve. Haggar v. Fisc 
Hellénique (Egypt, Cour d'appel mizte), 11 Gaz. des Trib. Mixtes d’ Egypte (1911-12), 161; 
G. S. g. U. S. Shipping Board (The Ice King), (Germany, Reichsgericht, 1921), 103 Entsch. 
des R. G. in Ziv. Sachen, 274; Storelli c. Governo della Repubblica francese (Italy, Trib. 
ciw., Roma), 1924 Giurispr. Ital. 206. 

8 A. g. Das Deutsche Reich (Austria, K. K. oberste Gerichtshof, 1878), Sammlung v. Zivil- 
rechtlichen Entscheidungen, 2; Etat de Suède c. Petrocochino (France, Trib. civ., Seine), 1930 
Dalloz, Hebd., 15. Contra: a decision of the Sup. Ct. of Czechoslovakia of April 16, 1928, 
where execution against the Hungarian Legation in Prague was allowed. The decision is 
discussed'in an article by Deák, “Immunity of a Foreign Mission’s Premises from Local ` 
Jurisdiction,” this JOURNAL, Vol. 23 (1929), 582 ff. 
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qua juristic person. It is held that waen a state engages in commercial - 
ventures of a private rather than public rature, it puts off its sovereignty and | 
assumes the rôle of a private person.® Here there can be no question of- 
sovereignty and, hence, no bar to the jurisdiction. If property is owned or . 
. possessed in this capacity, it too is consilzred devoid of sovereign immunity 
-and execution may issue against it. oo 

Somewhat similar are the cases involv-ng state-owned corporations. The- 
courts will not usually tear aside the comorate veil, being for the most part 
eager to avoid the inequitable consequences of sovereignty. A distinction is 
therefore drawn between the corporate eatity and the state, even though the 
latter owns all the stocks." 

In the instant case, the suit was begun <y a corporation. It was only Hee 
judgment was rendered against the pleintiff on defendant’s counterclaim . 
that a plea of what amounted to mistakex. identity was entered. If the judg- 
ment, was in reality against the Swedish state, the refusal to issue execution 
was in accord with firmly established mzecedent in this country at least. 
Unless the court proceeds on the theory of the so-called Italian school that 
sovereignty is not involved, it is difficult so reject the argument against exe- 
cution whenever raised. But in some Situations, the courts have declined 
to allow the plea of immuinity to be entesd after jurisdiction had once been 
obiained.!2 There is indeed no equity inthe argument that a state should be 
allowed to put on its cloak of immunity when the case goes against it. As 
indicatec in the last paragraph of the ebove-mentioned decision by Judge — 


` 9 Soc. aron. des Chemins de fer Liégeois-Luxambourgeois c. Etat néerlandais (Belgium, 
Cour de Cassation), 1903 Pasic. Belge, 294; Peruvan Guano Co. c. Dreyfus (Belgium, Cour de 
Cassation), 1881 Pasic. Belge, 2.818; Ran, Vanden Abeele & Cie: c. Duruty (Belgium, Cour 
d'appel, Gand), 1879 Pasic. Belge, 2.175; Moma~er et Bernard c. Etat français (Belgium, 
Trib. civ., Charleroi), 1927 Pasic. Belge, 3, 129; Capitaine Hall c. Capitaine Zacarias Bengoa 
(Egypt, Cour d'appel mizie), 33 Bull. de législati-n et de jurisprudence égyptienne (1920-21), 
25; Lahkowshy c. Gouv. fédéral suisse et Regnr (France, Cour d'Appel, Paris), 48 Clunet 
(1921), 173; Etat Roumain e. Pascalet & Cie. <France, Trib. de comm., Marseille), 1924 
Dalloz, Hebd. 260; Guttieres c. Elmilik (Italy Corte di Cassazione, Firenze), 1886 Foro 
Itaiiano, I, 913; Typaldos, Console di Gregia c. .“aniconio di Aversa (Italy, Corte di Cassa- 
zione, Napoli), 1886 Grurispr. Ital. Pt. I. Sez. , 228; Hamspohn c. Bey di Tunisi (Italy, 
Corte d'appello, Lucca), 1887 Foro Italiano, I, 4°4; Rappr. comm, dell'Unione della repub- 
bliche sovietiste socialiste c. Ditta Tesini e Mevesse ‘Italy, Corte di Cassazione, Sezioni 
Unite), 66 Monitore dei Tribunal: (1925), 604; Sato di Rumania c. Trutta (Italy, Corte di - 
Cassazione, Sezioni Unite), 67 Monitore det Trib-nali (1926), I, 288. o 

10 Etat Roumain c. Pascalet & Cie., supra, noe (9); X. g. Turkischen Fiskus, supra, note 
(2); K. K. `Oesterreich. Panase g. Dreyfts (Switzerland, Bundesgericht), 44 ` 
Enischeid. des Schweiz. Bundesgerichtes (1918), 44 

1 Coale, ef al. v. Société Co-operative Suisse dez Charkons, Basle, et al. (Dist. Ct., So. Dist., 
N. Y.,.1921) 21 F. (2d) 180; United States v: Seutsches Kalisyndicat Gesellschaft, ei al. . 
(Dist. Ct., So. Dist., N. Y., 1929} 31 F. (2d) 199 Soe. riunite di assicurazione e. U. S. Ship- “_ 
ping Board (Italy, Corte d'Appelio, Napoli), 67 +onitore dei Tribunali (1926), I, 336. 

12 A plea of immunity raised at an advanced atage of the proceedings was denied by the 
U. 5. Supreme Court in the case of Porto Rico + Bonocio Ramos (1914), 232 U. S. 627. 
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Manton, the results are regrettable and put the party who has a bona fide 
litigation with a foreign state under disadvantages which can hardly be 
reconciled with modern concepts of fairness and justice.!3> However, this 
anomalous situation cannot be remedied and full justice cannot be done in 
these cases until some international conventional agreement lets down the 
bars. 

Puitie C. Jessup and Francis DEÁK 


THE JIRISTIC CHARACTER OF THE INTERNATIONAL COMMISSION 
OF CAPE SPARTEL LIGHTHOUSE 


[The International Commission of Cape Spartel Lighthouse, in the month of March, 1929, 
was led to an examination of the question whether it possessed a civil personality permitting 
the Commission to make contracts, to appear in judicial proceedings, to receive legacies, 
ete., and also to consider what tribunal would be competent to hear suits in which the 
Commission might be the defendant. 

M. Marchegiano, Juridical Counsellor of the Internaticnal Zone of Tangier, was requested 
to give his opinion in the matter, and his views have been set forth in the note which is here 
reproduced in translation from the French .] ' 

The questions raised by the International Commission of Cape Spartel 
Lighthouse imply the solution of several much discussed and even new 
problems in jurisprudence. Although we have made considerable research 
‘in the published works of doctrinal writers, we have nowhere found any 
examination of the juristic character of the International Commission of 
Cape Spartel in international law, private or public, from which there might 
be inferred a solution of the problems propounded. 

The first question which we have veen asked to consider, namely, whether 
the Commission has a juristic personality, necessitates a definition, in the 
light of the terms of the instrument by which the Commission was consti- 
tuted (the Convention of 1865), of the juristic character of this body in the 
domain of insernational public law, in order that an examination may be then 
made of its status in the domain of international private law. It is evident 
that these two questions are close'y connected. 

Is the International Commission of Cape Spartel Lighthouse, in the first 
place, a juristic person in public international law? This very delicate 
question is related to the somewhat debatable theory as to the existence of 
international personalities, other than states. We will confine our considera- 
tion to this question, without diverging into an examination of the bases of 
the numerous existing theories in the science of jurisprudence, which would 
lead us evidently beyond the limits of our task. — 

A certain number of writers contend that states alone are the subjects of 


18 See the following language of Lord Sterndale, M.R., in Duff Development Company v. 
Kelantan Government, L. R. [1923, I] Ch. Div. 385, 410: “. . . I have no sympathy with 
sovereign States who grant concessions and enter into litigation in respect of commercial 
transactions, and when they fail say: ‘It injures our sovereign dignity that we should 
pay the costs we have been ordered to pay of litigation which we have promoted.’ I should 
-have thought iè was more consistent with sovereign dignity to pay.” 
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international law, and that with the exception of these, there can ‘exist no 
juristic personalities. These writers „asume the term “international petr- 
sonalities” to be synonymous with anc 3quivalent to the terms “members of 
the international community.” It is cear that states are the only members 
of this community, in their character +s political organizations. 

However, if we atiribute to the term “international personalities” 
broader acceptation, such as is adopted by many authors, there is no doubt 
that, in addition to states, we may consider as “international persons” all 
those entities whose juridical situaticœ is governed, whose rights and ob- 
ligatiors are determined, and whose corrpetency is extended or restricted, by 
public international law. ‘‘Internatxnal personality (according to the 
opinion of a great authority) and the character of state are two entirely 
different conceptions, and the existence of the former in no way implies the 
existence of the latter; international pe=onality exists in every association or 
collective entity clothed with recognized international competency.” 

We share this opinion. As in privete law the classes of juristic persons ` 
become increasingly numerous, as a res1.t of the recognition of the legitimate 
nature of certain collective interests, soin international public law, the exist- 
ence of international personality mut be admitted in favor of various 
_ organizations created by treaties for insernational purposes of a specific and 
independent character. It is for this reason that the majority of modern 
writers consider as international personalities the European Commission of 
‘the Danube created by the Treaty o` Paris of March 30, 1856, and the 
Straits Commission instituted for the Dardanelles, the Sea of Marmora and 
the Bosphorus, by the Treaty of Sèvre: of August 10, 1920. These interna- 
tional organizations, within the limits =f the powers attributed to them by 
the treaties, have an individual and sutoncmous existence, they have an 
individual budget, they draw up, promulgate and enforce all necessary 
regulations, they enjoy the privileges o: neutrality and of extraterritoriality. 

The juristic character of the Commision of Cape Spartel Lighthouse, in 
our opinion, is analogaus to that of the 2ommissions above-mentioned. An 
examination of the Treaty of May 31, 1865, demonstrates the presence, in 
this Commission, of the essential elemeats considered by jurists as necessary 
for the existence of ar autonomous in ernational organization, since it has 
an individuality of its own, independe: of the states which compose it. 

The Commission of Cape Spartel Lig-thouse possesses, in the first place, a 
recognized international competency, ‘ince its powers are derived from an 
international convention to which tl= greatest states of Europe and of 
America are parties. . 

The Commission carries out a mancate entrusted to it by the Sultan of 
Morocco, who has delegated to the Commission the most ample powers. 
Articles 1 and 4 of the convention are cufficiently clear in this regard; they 
state that the Commission shall have t2 superior direction and the adminis- 
tration of the lighthouse, and the right to establish the necessary regulations 
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for its operation and supervision. ‘The convention provides only one limita- 
tion to the wide delegation of powers conferred upon it by the Sultan, namely, 
that “The Commission shall perform no acts which may impair the property 
rights or. the sovereignty of the Sultan.” 

Finally, the Commission carries out its functions for an international 
purpose, in that it promotes the security of navigation on the coasts of 
Morocco, at a very vital point for world navigation. - This object, of a spe- 
cial character, serving the cause of high humanitarian interests, is so ab- 
solutely autonomous and independent of the will of the Powers signatory to | 
the convention (so long as the instrument is not denounced), that the Com- 
mission is under the obligation to guarantee its fulfillment in every even- 
tuality, even in the case of war. Pes 

Article 5 of the convention, from which it follows that the Commission is 
a personality, provides that ‘‘ As the Sultan undertakes by all the means in 
his power, even in the case of war either civil or foreign, to provide for the 
preservation of the establishment, the contracting Powers on their side shall 
undertake to respect the neutrality of the lighthouse and to continue the 
contributory payments for its maintenance, even in the event of hostilities 
breaking out, either between themselves, or between one of them and the 
Empire of Morocco.” 

An examination of the convention therefore confirms our opinion that the 
Commission possesses a personalitv in international public law. 

We are led to the same conclusion both by the attitude constantly ob- 
served by the Commission during the long period throughout which it has 
carried out its mandate, and by the terms of the regulations which it has 
issued for the proper administration of the lighthouse. 

The Commission has constantly manifested its conviction that it is an 
autonomous institution with a special character, and, even during the pecu- 
liar political and juridical situation of Morocco in the latter half of the last 
century, while composed of the same persons who formed the diplomatic 
corps and various other institutions constituted at that time, the Com- 
mission has always kept its specific activities clearly defined and perfectly 
distinct. ! 

At one of its sessions, under date of December 30, 1893, the Commission, 
having been requested by the agents of shipping companies whose vessels 
called at Casablanca and at Mogador, to set up and maintain lighthouses at 
those ports, decided that the question should be referred by its President to 
the Dean of the Diplomatic Corps, as the matter was outside the province 
of the Commission, and concerned the representatives of the Powers in 
Moroceo. 

I have thought it useful to recall this circumstance, as it is particularly 
characteristic of the thesis which I have above set forth. On another occa- 
sion also, at a meeting held on October 4, 1888, the Commission, without 
specific reference to the question which we are now examining, nevertheless 
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gave it a solution in practice, when dz2larirg that its members were obliged 
to submit to the resolutions of the mejorit, in consequence of the juridical 
principle by which the Commission, b2 ng both a collective and an individual 
organization, its will is the result of she fasion of the different individual 
wills, the latter disappearing by submergence into one sole manifestation, 
binding on all those taking part in tke deliberations leading thereto. 

A perusal of the organic regulatiors for she direction and administration 
of the lighthouse and its staff (finallr ratified at the meeting of July 11, 
‘ 1865), again substantiates the correcsmess ef our thesis. These texts show 
that al: Powers are delegated to the “ommission, or to the Council as it-is 
called, as an organization created for the exercise of the international man- 
date, and that such powers are not del3gated to each one of the members of 
the Commission individually. 

Article I provides that “The Rep resentatives of the signatory Powers, 
assembled in Council, have, undér their responsibility, the high direction of: 
the upkeep and of the administration cf the Lighthouse.” Consequently the 
engagement and the dismissal of the staff, end disciplinary powers over the 
same, fall within the competency of she Council, which has likewise full 
authority over the kaid and the soldiers composing the guard furnished by 
the Sultan for the protection of the ligkthousze (subject of the special regula- 
tion of March 12, 1891). It is the Co.ncil which draws up its budget and 
which prescribes all measures relative +o wrecks (instructions of August 12, 
1873). 

From another point of view also the jaristic personality of the Commission 
in the domain of international law is d2arly manifested in its relations with 
the representatives of the Shereefian ‘soveznment, and with those of the 
Powers represented in Morocco, or dizectly with the organizations of other 
sovereign states or international insitutions. In this connection, the 
archives of the Commission contain interesting documents, and among the 
most significant, correspondence with the Minister of Marine of the French 
Republic, concerning fog-signals, and o--her similar correspondence ios the 
European Commission of the Danube, 

As a result of the foregoing, we believe ws are correct in affirming, from 
juristic and historical standpoints, that the juristic character of the Commis- 
sion of Cape Spartel Lighthouse, notwithstanding certain differences, is 
analogous to that of the European Commnissicn of the Danube, and to that of 
` the Straits Commission. 

Has the Commission, furthermore, a juristie personality in private law, 
or (according to the French terminology) is % une personne civile ou morale? 
If.so, has it, like individuals, the capecity t3 acquire, to alienate, tó enter 
into contracts and to plead? 

This very important and delicate question will oblige us first to consider 
the somewhat debated doctrine of the existence, in addition to human per- 
sons, of fictitious entities to which mer be assigned, in some degree, the 
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attributions of personality. We have already, however, recognized such 
existence in the province of jurisprudence, when we have affirmed that besides 
states, there exist also international organizations, which are juristic per- 
sonalities in international public law. Consequently, we share the opinion 
of all those writers who likewise admit in private law i existence of ficti- 
tious personalities. 

The speculative discussion in regard to the “subject” and to the “basis” 
of personification, which has reseived very ample development in the Ger- 
man doctrine, belongs to the philosophy of law, and is entirely foreign to the 
question before us. We shall confine ourselves to examining whether the 
juristic conditions requisite for the existence cf a juristic personality are to 
be found in the case which we have under consideration. The reply could 
only be in the affirmative. 

Any juristic personality predicates an estate destined to be utilized for a 
definite and legitimate purpose and must be recognized inlaw. Now in the 
case before us, there is no doubt in regard to the existence of an estate under 
guardianship and administration, namely the lighthouse at Cape Spartel. 
This patrimony is destined to serve a purpose not only licit, but eminently 
humanitarian, that of promoting the safety of navigation. The organization 
created for the guardianship of this patrimony, for a purpose serving the 
general interest, is recognized by an international treaty, which is a source of 
juristic rights. It is evident that the life of the juristic organization, ‘‘The 
International Commission of ra Spartel Lighthouse” is limited to the 
duration of the treaty. 

The Commission is, therefore, in our opinion, a juristic personality capable 
of being and of becoming actively and passively identified with rights. It 
enjoys the same rights and the same capacity as physical persons, under the 
twofold reservation that: (1) these qualities are not contrary to the nature 
of things; (2) there exists no formal text limiting its capacity. Similarly as 
the Commission, in its quality as a juristic person in international public 
law, is independent of the states which compose it, likewise as a civil person, 
it is independent of its administrators, and the juridical relations between its 
members and third parties are governed by the principle of Roman law: 
Quod universatati debetur, singulis non debetur; quod universitas debet, singuli 
non debent. 

We would add, moreover, thet the Commission, while it has never given 
theoretical consideration to the juridical problem above indicated, has 
nevertheless solved this question in practice. As a matter of fact, from the 
moment of its institution the Commission has entered into contracts relative 
to the enlistment of its personnel, for the furnishing of fuel required for the 
lighting of the lighthouse, and even for the purchase of ground for the high- 
way from Tangier to the lighthouse. In this connection, we note that, 
in the meetings of September 23, 1870, and December 6, 1889, the President 
informed the Council that acquisition had besn made, for the road to the 
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lighthouse, on one occasion of a portion of the garden of M. Torres, on’ the 
mountain, at a price of 18 piastres, ard or another occasion of a pick of 
ground si the cost of 50 dollars. 

Having once established the princip.e of the juristic personality of the 
Commission, from which follows the pcssib lity for the institution to have 
all the juridical relations necessary for tie attainment of its objects, we now 
proceed to the examination of the corre- ative questions, namely: 

' (1) What laws, either in form or subs:anc:, are applicable to the juridical 
relations of the Commission? 

(2) What is the competent tribunal in the premises? 

These problems, always of a delicat3 nature in international private law, 
are still more so in the case before us. ir vie of the peculiar juridical aspect 
of the Zone which is subjected to the incernetional régime. 

The treaties concerning the Europeaa Corimission of the Danube and the 
Straits Commission provide that these iaternational organizations are 
placed nct only under a régime of neutrality but also under a régime of ex- 
traterritoriality, and consequently they are governed, within the sphere of 
their activities, by special legislation and are judged by a judge of their own. 

The convention of March 31, 1865, bowever, while establishing the princi~ 
ple of neutrality, is silent in regard to the principle of extraterritoriality. 
What is the reason for the silence of the treaty in this respect? In the acts 
of the Commission, we find no explargtion on the subject. However, on 
atientive examination of the attitude alvays adopted by the Commission in 
connecticn with any controversy arising either from an act implying its civil 
responsibility, direct or indirect, towards thi-d parties, or resulting from the 
prejudice caused by third parties to itsel7, we have found that, in no circum- 
stances, has the Commission ever been male to appear before any court, 
neither has it instituted judicial proceeCings against any party. 

The cases of conflict which we have examined have, in all instances, re- 
ceived ar. amicable solution, either by nears of arbitration, or as a result 

of representations made to the Shereefan cr diplomatic authority having 
jurisdiction over the European or Moreccax ressortissants concerned. In 
perusing the acts of the Commission, w> ha~e found, for instance, that the 
President of the Commission, in the morth c August, 1887, appealed to the 
Governor of Tangier for the purpose of obtairing the repair of damage caused 
to the rosd to Cape Spartel road by a Moro: can subject; and in similar cir- 
‘cumstances, in September of the same wear, end in January, 1892, the Presi- 
dent addressed the Ministers of Franz=« ani Spain when ressortissants of 
these countries were the offenders. We have found also that the Commis- 
sion, in December, 1892, and in January 18S, referred to arbitration differ- 
ences which had arisen between it and third parties (a French and an Italian 
ressortissant) as the result of acts connez ed vith its administrative activities. - 

Did such procedure simply obey the cicta-es of the wisdom or diplomatic’ 
prudence of the Commission, or was it the necessary result of the special 
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political and juridical conditions existing at the time in the Shereefian Em- 
pire? An examination of the political and juridical situation of Morocco, 
and particularly of the Zone of Tangier, at the time of the Cape Spartel 
Convention, and during the following years, leads to a conviction that the 
situation was abnormal from the point of view of international law. Up to- 
the time of the institution of the statutes of December 23, 1923, there was a 
complete absence of a legislative and judicial system, and the régime of the 
Capitulations in force at the time, and enjoyed by the Powers represented in 
Morocco, was not applicable to an international organization such as the 
Commission of the Lighthouse at Cape Spartel, which had no defined nation- 
| ality. 

What court indeed would have been competent in the event of a conflict? 
What law was susceptible of application, for instance, to the contractual 
relations of the Commission? Islamic law and the native courts, perhaps? 
We are not of this opinion, since the International Commission, formed by 
the representatives of the Powers all in enjoyment of the privileges of the 
Capitulations, would never have acquiesced in the acceptance of a position 
vis-à-vis the Moroccan authorities inferior to that recognized as the right of 
any individual European ressortissant. We do not believe such a position to 
be admissible, because the Commission, having derived its constitution from 
an international treaty, could not have been considered, even from the point 
of view of its juristic personality, as an entity governed by the law of any 
single one of the Powers signatory thereof. Islamic law might have been 
applicable, and the native courts would have been competent only in matters 
of real property, according to the rule of international private law, in virtue 
of which realty is subjected to the lex rez sitae. 

Could the Commission have been subjected to the code relative to con- 
tracts and obligations of any one of the nations represented in Tangier, and 
would the judge of the corresponding consular court have been competent? 
The reply to such a question is evidently in the negative. We must, how- 
ever, come to the conclusion that the Commission, in the obscure political 
and juridical position which existed in the international zone of the Protec- 
torate of the Shereefian Empire, could have followed no other line of conduct 
than that which it has adopted in practice, that is to say, arbitration as the 
sole means suitable and effective for the solution of eventual conflicts with 
third parties. . 

Would this situation appear to have been modified as the result of the en- 
forcement of the Convention of -Paris of December, 1923, since revised? 
Has the Statute of Tangier modified the juridical position of the Commission 
of the Lighthouse of Cape Spartel, in the sense that the lighthouse, being 
located in the Zone submitted to the international régime, would now find 
itself under the jurisdiction of that Zone and subjected to the competency of 
the Mixed Tribunal? Could Articles 2, 6, 7, 15 of the code relative to the 
civil status of foreigners in the Zone of Tangier, and Article 6 of the annex to 
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the Dahir concerning the organization 2f tke International Courts, be ap- . 
'- plicable so the Commi. sion? 

This question is somewhat difficult and complex, and taking all things into 
consideration, we are inclined to give it a nezative answer, for the following 
reason: According to a rule which is an axiom- of European public law, inter- 
national conventions are binding only ipn tke signatory or adhering Powers, `. 
all other states remaining free from any len i: herent.in the agreement, which 
so far as they are concerned is but res izter lios acta. 

The Commission of the Lighthouse at Cane Spartel, which is an interna 
tional entity (as we believe we have shown © the first section of this note), 
and derives its attributions and its powers from an international treaty, has 
acquired in the course of the long period of the exercise of its functions, a . 
status in fact and in law. This Commissicn, in our opinion, could not be - 
obliged to recognize legislation and courts waich are the result of an agree- 
ment to which certain of the Powers repzeserted on the Cape Spartel Light- - 
house Commission have not adhered, anc wh-ch Powers consider the conven- © 
tion of Parisas res inter alios acta; a ecncitior in law admitted by all nations 
cannot be abrogated or modified without the zeneral consent of all the states l 
which have defined and admitted it. 

It is for this reason, in our opinion, that A-ticle 53 was embodied into the . 
Paris protocol, recognizing the situation creased for the Cape Spartel Light- i 
house by the treaty of 1865, and safeguarding the interests preconstituted 
in favor of the Powers signatory of an adher-nt to the aforesaid treaty, and 
eliminating eventual complications. The said Powers would have been 
justified in addressing a collective protest to the Sultan, if the latter had 
modified or abrogated a Juridical sifustior, since he could not claim to 
exercise rights of which he had divested him elf under a convention still in 
force. 

Finally, even a summary examination cf the dispositions of Articles 
2, 6, 7 and 15 of the code relative to the civi status of foreigners convinces 
us immediately of the impossibility of taeir application to the Commission 
of Cape &partel Lighthouse, for the latter his no nationality, whereas. it is - 
' the principle of nationality which, in tae Tanzier code, determines the status — 
of the person, both physical and fictive. A perusal of Article 6 of the annex 
concerning the organization of the internatie nal courts likewise leads us to . 
the conclusion that the Commission of Cape Spartel Lighthouse cannot be 
considered, in view of its juristic oes 10 be “a public administrative 
department of the Zone of Tangier.” 

The International Administration of -he Tone of Tangier and the Inter-- 
national Commission of Cape Spartel Tighshouse have the same Juristic 
character. They are, for instance, both, on the same grounds, the manda- 
tories of the Sultan of Morocco for the edmiuistration of a portion (greater 
or smaller) of the Shereefian territory, wnich. because of the theocratic con- 
ception underlying Islamic jurisprudence, as: umes sometimes the character. 
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of private property, even when, by its nature, as in the case which concerns 
us, it should belong to the publie domain. 

After what has been said in regard to the impossibility of subjecting iie 
Commission to the legislation and to the courts created by the Paris protocol 
of December 1, 1923, we are inclined to make the affirmation that any dispute 
between the Commission and third parties should be carried to arbitration, 
which should, in the first place, apply the general principles of law, and in the 
event that these principles might not be applicable, resort should be made to 
the principles of right and equity. 

In consequence, we suggest that it would be advantageous that the Com- 
mission introduce into all contracts a conventional clause under which the 
parties should bind themselves in advance to submit to arbitration all dis- 
putes which might arise on the subject of the interpretation and execution of 
the contract, and to abide by the decisions of the arbitrators. Incidentally, 
I would add that the arbitral court should adopt, with respect to procedure 
and evidence, the regulations of The Hague. 

To recapitulate our examination into the juristic status of the Interna- 
tional Commission for the Maintenance of the Lighthouse at Cape Spartel, in 
the domain of public and private international law, we venture to affirm 
and to conclude that: 


(1) The Commission has a juristic personality in international public law. 

(2) The Commission has a civil status. 

(3) The Commission is not governed by the laws and by the courts of the 
Zone of Tangier, which constitute an organization created by the 

; convention of Paris of December 18, 1923. 

(4) Consequently all disputes between the Commission and third parties 
can be referred’ only to the Judgment of an arbitral court, which 
must apply in the first place general principles of law, or the 
principles of justice and equity. 


In terminating our study, we must recall that all knowledge is relative, 
that the human intellect is limited, and that in the domain of the intellect 
there is no absolute knowledge. 

GIUSEPPE MaRrcHEGIANO 
Legal Adviser of the Zone of Tangier 
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du droit international; Cmd., Great Britain, Fetliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New Yorx Times); Europe, L’Europe Nouvelle; 
Hx. Agr. Ser., U. S. Executive Agreement Series; F P. A. I. S., Foreign Policy Associa- 
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Pan American Union Bulletin; Press releases, U. 3 Stee Dept. press release; 7’. I. B., Treaty 
Information Bulletin, U. S. State Department; U. S. C. R., U. S. Commerce reports. 


January, í 980 


30 to August 19 France—Great Brrraw. Exchmnged notes regarding the boundary 
between British and French mandatec te-ritories of Togoland. Text: GŒ. B. 
Treaty Series, no. 45 (1980); Cmd. 371E. A , 


May, 1930 


10 Irisa FREE Srare—IraLy. Exchang2d ioteson reciprocal recognition of passenger 
ship certificates, etc. G. B. Treaty Seri-s, nw, 48 (1930); Cmd. 3723. 


15 GREECE—IRISE Fren State.’ Exchangec no-es in regard to commercial relations. 
G. B. Treaty Series, no. 49 (1930). 


June, 1980 


13  Cumzensse iN Russia. Decree on citizashf in the U. S. S. R. adopted. Sum- 
mary: Soviet Union R., Jan., 1931, p. 23 


2i DENMARK—LITHUANIA. Signed most-f.rore l-nation commercial agreement at. 
Kovno. U.S.C. R., Jan. 12, 1931, p. P20. 
September, 1930 


I Nersérianps—Rumania. Provisional most-avored-nation treaty signed ne 29, 
1930, came into force. U.S.C. R., Dec 22 1930, p. 761. 


11 ABYSSINIA. Detailed statistics on slaver-—in .byssinia sent to League of Nations. 
Text: L. N. O. J., Jan., 1931, p. 11. 


18  Came—Czecuostovarra. Signed most-evor d-nation commercial treaty. U. S. 
C. R., Jan. 26, 1931, p. 249. 


22-26 WmeLEss TeLeGRAPH. Fourth Juridizal Congress of the International Commission 
on Wireless Telegraphy held in Liège, wi-h 1” nations and the — of Nations 
represented. Resolutions: J. A. L., Jan, 19:1, p. 38. 
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29 to October 3 Aviation Coneress. International Juridical Committee of Aviation held 
9th session in Budapest, with representatives of 22 countries. Resolutions con- 
cerning seadromes and crimes committed on board aircraft in international flight: 
J. A. L., Jan., 1931, p. 48. R.G. D.I. P., Jan—Feb., 1931, p. 100. U.S. Daily, 
Dec. 9., 1980, p. 1. : 


October, 1936 | 


6-23 Buoyracs AND Ligutine or Coasts. Conference held in Lisbon for unification of 
buoyage and lighting of coasts adopted agreements concerning maritime signals, 
manned :lightships, recommendations on lighthouse characteristics and radio 
beacons; final act. Text: L. N. O. J., Jan., 19381. 


7 Nicaragua Cuaims Commission. Minister of mrance issued Decree no. 17 relative 
to jurisdiction of Nicaragua Claims Commission with respect to claims against 
Nicaraguan Government which were notified to the High Commissioner. Text: 
Press releases, Nov. 29, 1930, p. 379. 


7  Pwrsta—Pouanp. Exchanged ratifications of most-favored-nation commercial 
treaty signed Mar. 19, 1927. U.S.C. R., Jan. 5, 1931, p. 55. 


13-15 Arr Maru Conrerence. Held in Brussels with delegates of postal administrations 
of 12 European nations. Decisions: L’ Union postale, Nov., 1930, p. 377. 


16 INTERNATIONAL INSTITUTE oF Pusiic Law. Annual session opened in Paris. La 
Coon. Int., Dec. 15, 1980, p. 666. 


22-29 Swepen-—Unrrep Srares. Agreement reached by exchange of notes to exempt on 
basis of reciprocity the pleasure yachts of the two countries from navigation dues 
in their ports. T. J. B., Dee., 1930, p. 17. 


23 Larvia—Rumanta. Signed most-fayored-nation commercial treaty at Bucharest. 
U. S. C. R., Jan. 26, 1931, p. 249. 


23 to December 6 PERMANENT Court OF INTERNATIONAL Justice. Nineteenth (extraor- 
dinary) session began hearings of case on Free Zones of Gex and Upper Savoy. 
Judge Kellogg made observations on competence of the court. L.N.M.S., Oct. 
1980, p. 238. On Dec. 6, court issved order referring question back to France and 
Switzerland for further negotiation. Times (London), Dec. 8, 1980, p. 11. L.N. 
M. S., Dec., 1930, p. 271. Perm. Court Int. Jus. Publ. Ser. A, no. 24. 


29 Conomp1a—Mexico. Arbitration treaty of July 11, 1928, promulgated in Colombia. 
P. A. U., Feb., 1981, p. 194. 


31 Cotompia—Mexico. Extradition treaty of June 12, 1928, promulgated in Colom- 
bia. P.A. U., Feb., 1981, p. 194. 


November, 1980 


2 Nicaragua Eusorions. Held under supervision of United States marine officials. 
Cur. Hist., Dec., 1930, p. 438. F.P. A.I.S., Dec. 24, 1930, v. 6, no. 21. 


3-4 Insua Frer Srare—Swirzertanp. Exchanged notes respecting unemployment 
insurance. G. B. Treaty Sertes, no. 51 (1980). 


4-19 League or Nations PERMANENT ManpaTEs Commission. Held 19th session to 
consider reports on administration of seven mandated territories. L. N. M.S., 
Nov., 1930, p. 244; Jan., 1931, p. 15. 


5 Cotompra—Great BRITAIN. Exchanged ratifications of convention in regard to 
extradition, supplementary to treaty of Oct. 27, 1888, signed at Bogota, Dec. 2, 
1929. G. B. Treaty Series, no. 46 (19380); Cmd. 3720. 
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6  Germany—Nesp. Signed treaty of frendshipin Cairo. B.I. N., Nov. 20, 1930. 


6 to December 9 LEAGUE or Nations PREP SATORY COMMIBSION FOR THE DISARMAMENT 
CONFERENCE. Drafted a conventict for limitation of armament, comprising 60 
articles. Report, summary and text 2 convention: L. N. M.S., Dec., 1930, p. 256. 
Cur. Hist., Jan., 1981, p. 581. G. 3 Misc., no. 3 (1981); Cmd. 3757. Text of 
convention: T, J. B., Jan., 1931. N. 7. Times, Dec. 10, 1930, p. 7. 


12 GpRMANY—PaNnaMa. Exchanged ratifications of most-favored-nation treaty of 
commerce and navigation signed Nov.21, 1927. U.S.C. R., Jan. 12, 1981, p. 120. 


15  Garna’s Desr. Conference on adjusiment of China’s foreign and domestic debts 
opened in Nanking. Cur. Hist., Jan , 1931, p. 637. 


16 Great Britais—Irag-—Unirep Stata3. Tripartite convention concerning treat- 
ment of American nationals and cammerce in Iraq, signed Jan. 9, 1930, which 
was ratified by the United States on April 22, was ratified by Iraq on Nov. 15. 

T. I. B., May and Nov., 1930, p. 6. Cur. Hist., Jan., 1931, p. 633. 


17 Greece—Rvssia. Exchanged ratificawions of- commerce and navigation treaty of 
June 11, 1929. Soviet Union R., Jarn 1931, p. 16. U.S.C. R., Mar. 9, 1931, p. 
660. 


17-28 ConcerTED Economic Action (Tariff T-uce). Second international conference held 
at Geneva. Signed final act on Nov 28. Text and report of the subcommittee 
on negotiations concerning trade o agricultural states of Central and Eastern 
Europe: L. N. O. J., Jan., 1981 (C. 648. M. 270. 1980. IT). N. Y. Times, Nov. 
29, 1930, p. 10. 


17 to December 9 River Law. First confereace for unification of river law met at Geneva. 
Signed three conventions on adminirirative measures (1) for attesting nationality 
of inland navigation vessels; (2) on ~gistration of inland navigation vessels, etc.; 
(3) unification of certain rules concæning conditions in inland navigation. L. N. 
M. S., Nov—Dec., 1930, pp. 244 anc 255. 


18  Curma—NeTHERLANDS. Exchanged -xtifications at Nanking of tariff autonomy 
treaty signed Dec. 20, 1928. U.S. + ER., Jan. 19, 1931, p. 180. 


18  Eeypr—Yucosnavia. Exchanged ra-fications of most-favored-nation agreement, 
concluded by exchange of notes on xar. 13, 1930. U.S. C. R., Mar. 9, 1931, p. 
660. 


18-19 Great Brirrain—Norway. Exchange notes respecting recognition of Norwegian 
l sovereignty over Jan Mayen Island. G. B. Treaty Series, no. 14 (1981); Cmd. 3792. 


18 Inpia—Nerser.anps. Notes exchaazed regarding facilities for Dutch air mail 
services to Batavia and for British at services across Netherlands territory to Aus- 
tralia, published as white paper “C123. 3709). B. J. N., Nov. 20, 1930, p. 23. 


20 (CHINA—CzECHOSLOVAKTA. Exchangec ratifications of most-favored-nation com- 
mercial treaty signed Feb. 12,1930. U.S.C. R., Feb. 2, 1930, p. 321. 


20 France—Portuaan. Most-favored-nstion agreement of Mar. 4, 1925, regarding 
colonial tariffs, amended by exckanz= of notes. JU. 8 . C. R., Feb. 2, 1930, p. 321. 


22 #$Torxey. Anglo-Turkish Arbitral Totounal heard claim of heirs of Sultan Abdul 
Hamid II against British Government for restitution of properties valued-at 60 
million dollars in Iraq, Cyprus, Ec~pt, and Palestine. N. Y. Times, Nov. 23, 
1930, p. 17. 


25 


25 


28 


28 
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Canapa—-GERMANY. Canadian Secretary of State announced that question of prop 
erty of Germans sequestered during war had been settled by transfer to Germany 
of securities valued at 214 million dollars. The property claims of Austrians had 
also been settled. B. I. N., Dec. 4, 1980. 


Cune—Unirep Stares. Exchanged ratifications of convention for prevention of 
smuggling of intoxicating liquor, signed May 27, 1930. T. I. B., Nov., 1930, p. 
7, U.S. Treaty Series, no. 829. 


CzEcHosuovakiA—PersiA. HExchanged ratifications of a five-year customs and 
commercial agreement signed May 10, 1929. B. I. N., Dec. 4, 1930, p. 15. 


France—Prersia. Exchanged ratifications of treaty of friendship signed May 14, 
1929. B. JI. N., Dec. 4, 1980, p. 15. 


Latvia-——LItHuaNia. Signed commercial treaty, an arbitration convention, and a 
convention abolishing visas. B. I. N., Dec. 4, 1930, p. 15. 


Carna. Addressed notes to French and Japanese Governments suggesting retroces- 
sion of Japanese concessions in Hankow, regarding rendition of Mixed Court in 
French concession in Shanghai, etc. B.I. N., Dec. 4, 1930, p. 10. 


FinnaNnp-——-GermMany. Supplementary commercial agreement signed Aug. 28, 1930, 
came into force. U.S.C. R., Dec. 29, 1930, p. 815. 


Noset Peace Prize. Prize for 1929 awarded to Frank B. Kellogg, and for 1930 
to Rev. Nathan Soederblom, Archbishop of Upsala and Primate of Sweden. N.Y. 
Times, Nov. 28, 1930, p. 1. Outlook, Dec. 10, 1980, p. 566. Times (London), 
Noy. 28, 1980, p. 16. Kelloge’s address at receiving prize on Dec. 10: N. Y. 
Times, Dec. 11, 1980, p. 1. Times (London), Dec. 11, 1930, p. 15. 


Pansestine. C. F. Strickland’s report to Secretary of State on land policy in Pales- 
tine, issued by Palestine Government.. Times (London), Dec. 30, 1930, p. 1. 
B. I. N., Dec. 4, 1930, p. 15. British policy: Cur. Hist., Jan., 1931, p. 631. Of- 
cial response of Jewish Agency’s reply to white paper of Oct. 20 made in memo- 
randum prepared by Leonard Stein (89 p.). N. Y. Times, Nov. 29, 1939, p. 10. 


PanaMa—Unitep States. Ten years of negotiations ended in Washington with 
payment by the United States to Alfredo Aleman of Panama City, of $160,000 
for a portion of the land used in defense of Panama Canal. Wash. Post, Nov. 29, 
1930, p. 5. 


Hartt Epucation Commission. Dr. R. R. Moton’s report made publie by Secre- 
tary Stimson. Recommendations: N. Y. Times, Dec. 1, 1930, p. 3. Digest of 
report: Press notice, Nov. 29, 1980. Press releases, Dec. 6, 1930, p. 393. 


December, 1980 


4 


INTER-AMERICAN INSTITUTE OF INTELLECTUAL COÖPERATION. Names of American 
Council of Intellectual Coöperstion announced. Wash. Post, Dec. 4, 1930, p. 2. 
N.Y. Times, Dec. 4, 1930, p. 4. 


INTERNATIONAL CHAMBER OF Commerce. Adopted resolution on international 
coöperation to bring about world-wide economic recovery, at Paris session, attended 
by representatives of 28 countries. N. Y. Times, Dec. 6, 1930, p. 9. Text and 
addresses: World Trade (suppl.), Jan., 1931. 


AFGHANISTAN—Estonia. Signed treaty of friendship at Tallinn. B. J. N., Dec. 
18, 1980. 
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8-16 Sucar Conrerence. International conference held at Brussels signed a provisional 
accord.. Owing to failure of German celega<ion to accept the terms of the Chad- 
bourne five-year restriction plan, the provic=anal accord was not signed by Ger- 
many. N. Y. Times, Dec. 17, 1930, p- 14. Cur. Hist., Jan., 1931, p. 639. 


10 to January 21, 1931 PERMANENT COURT or Inmernationan Justice. On Dec. 10, 
President Hoover laid before the Senate thre- Jocuments concerning-adherence of . 
the United States to the court, togeth=r wit report of Secretary of State dated 
Nov. 18, 1929: (1) Protocol of signa sure of tLe Statute, (2) Protocol of revision of 
the Statute, (3) Protocol of accession of the luited States to the Statute. ` Text of 
message: Cong. Rec., Dec. 10, 1980, p. 4. 7. S. Daily, Dec. 11, 1930, p.1. On 
Dec. 17, by vote of 10 to 9, the Senate Committee on Foreign Relations postponed 
consideration of protocols until Dec., 1931. C.S. Daily, Dec., 18, 1930, p.1. Cur. 
Hist., Jan., 1931, p. 598. On Jan. 21, 1931, Hon. Elihu Root explained so-called 
Root formula in hearings before the Senate Committee on Foreign Relations. 
U.S. Daily, Jan. 22, 1931, p. 1. World couri hearings, Jan. 21, 1931 (75 p.). 


> 19 GEEMANY—Persia. Exchanged ratificat.onso treaty of friendship of Feb. 17, 1929. 
B. I. N., Dec. 18, 1930. 


15 CzmcHOSLOVAKIA—HounGary. Commercal traży of May 31, 1927 expired, follow- 
ing denunciation by Czechoslovakia on tune 15. U.S.C. R., Dec. 29, 1930, p. 815. 


15 to J anuary 22,1931 SLAVERY IN Liperta. On Dec. 15, 1930, the International Com- 
mission of Enquiry in Liberia transmicted i-s report to the League of Nations. 
(C. 668. M. 272. 1980. VI.) On Jar. 7, the memorandum of State Depart- 
ment, dated Nov. 5, 1930, was made public, warning Liberia to abolish slavery and 
calling the report of the Internatione! Commission a shocking indictment of 
practices among natives. , Text: U. S. Daily Jan. 8, 1931, p. 10. Press releases, 
Jan. 10, 1931 (C. L. 3. 1931. VI). On Jan. 9, Liberia accepted in principle all: 
recommendations of the commission anc promised to adopt them to the full extent’ 
of her resources (C. 60. M. 27. 1981. VI) N. Y. Times, Jan. 13, 1931, p. 9. 
On Jan. 21, the Department of State seat to American Chargé d’ Affaires at Man- 
rovia, mempreridum of conversations held by William R. Castle, Assistant Secre- . 

_ tary of State, with ambassadors of Great Britain, Italy, France, Germany, and 
Japan, asserting readiness of United States to participate in international super- 
vision of Liberia. N. Y. Times, Jan. 25,193_,p. 11. On Jan. 22, the League of 
Nations Council considered the report af the Sommission of Enquiry and decided 

` upon course of action. L. N. M.S., Jam., 1931, p. 31. i 


16-17 Am Law Conrerence. Delegates from nearly 40. states met at the National Gots 
ference on Uniform Aéronautic Regulatory Laws held in Washington: J. A. L: 
. Jan., 1931, p. 46. 


17 Cama. Ministry of Finance announced sbolishment of “likin” [provincial customs 
duties} and all miscellaneous taxes on gcods ie transit as from January 1. Times 
(London), Dec. 18, 1930, p. 13. 


17 SWEDEN—UNITED STATES. Secretary of State end Minister of Sweden signed agree- 
ment to submit to arbitration claims by Go-ernment of Sweden on behalf of a 
Swedish corporation for losses incurred by detention of two motorships in 1917 and 
1918. Press releases, Dec. 20, 1930, n. =56. T.T. B., Dec., 1930, p. 18. . 


19-22 Tarr Truce CONFERENCE. Delegates fror Belgium, Luxemburg, Denmark, 
Netherlands, Norway, and Sweden convened in Dslo on Dec. 18 to discuss proposal 
for customs truce between those countries. J2mes (London), Dec. 19, 1930, p. 11. 
Or Dec. 22, signed protocol and economic azreement to refrain from increasing 
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their customs tariff except upon due notice. Press releases, Dec. 27, 1930, p. 483. 
U.S.C. R., Jan. 12, 1981, p. 120. T.T. B., Dee., 1930, p. 17. Text of protocol 
and convention: Europe, Jan. 24, 1981, p. 121. 


23 Arran Sarerr. First International Congress for Aérial Safety e closed its fifteen-dey 
session in Paris. Resolutions: N. Y. Times, Dec. 24, 1980, p. 16. 


29 France—Sanvapor. Signed commercial treaty at Paris. B.T. N., Jan. 1, 1931. 


31 CENTRAL American TRIBUNAL. Costa Rica announced acceptance of James M. 
Beck as member of panel of jurists. Other members: T. I. B., Dec., 1930, p. 1. 


31 Curva—Japan. Agreement for return of the Tsingtao and the Tsingtao-Asebo 
cable was initialed at Nanking, and an agreement reached regarding Japanese 
' owned Shanghai-Nagasaki cable. C. S. Moni!or, Jan. 2, 1981, p. 2. 


January, 1931 
3  ÅUSTRIA—GREECE. Exchanged ratifications o? treaty of friendship, conciliation 
and arbitration signed June 26, 1930. B.I. N., Jan. 15, 1931. 


6 Niensen, Frep K. Appointed American Commissioner of Special Claims Com- 
mission. Press notice, Jan. 7, 1931. T.I. B., Jan., 1931, p. i1. 


9  Frorma Crams. Announcement made that zhe 100-year-old claims of Spanish 
citizens against the United States arising ous of Andrew Jackson’s invasion of 
Florida in 1814 are to be adjudicated, action to begin in Washington in February. 
C. S. Monitor, Jan. 9, 1981, p. 1. 


9 GREECE—PERSIA. Signed treaty of friendship and arbitration and a convention of 
commerce and establishment. B. J. N., Jan. 15, 1981, p. 18. 


12 ÅFGHANISTAN—PERSIA. Exchanged ratifications of arbitration treaty signed Nov. 
29,1927. B.I.N., Jan. 15, 1931. 


12 Grrmany—~Ponanp. Note sent to League of Nations by Poland replying to com- 
plaints of Germany against alleged ill-treatment of German minority in Poland. 
Summary: Times (London), Jan. 13, 1931, p. 11. 


14 Bernerom—Cuiwa. Exchanged ratifications of agreement of Aug. 31, 1929 for 
retrocession to China of Belgian concession at Tientsin. B. J. N., Jan. 29, 1931, 
p. 12. 


14 Greer Rerucems. League of Nations issued report on liquidation of Refugee 
Settlement Commission. Text: L. N. Doc. C. 67. M. 28, 1981, IT. 


15 Estonra—Liravania. Signed temporary most-favored-nation commercial agree- 
ment at Kovno. U.S.C. R., Feb. 23, 1931, p. 530. 


15 PERMANENT Court or ĪNTERNATIONAL JusTIcE. ‘Twentieth ordinary session opened 
at the Peace Palace for election of president, vice-president, and members of the 
chambers. Considered revision of rules as recommended by Assembly resolution 
of Sept. 25, 1930. President Adatci’s address: L. N. M. S.. Jan., 1931, p. 37. 


15  Ponanp—Rumanta. Renewed military alliance in Geneva. C, S. Monitor, Jan. 
15, 1931, p. 1. 


16-21 EvurorEAN Frepreration. Commission of Enquiry on European Union held its 
second session, with 27 states represented, under presidency of M. Briand. Passed 
several general resolutions and a formal statement whereby nations represented 
pledged themselves to use the machinery of she League to prevent any resort to 
violence, and to promote economic recovery. N. Y. Times, Jan. 22, 1931, p. 1. 
Minutes: L. N. Doc. C. 144. M. 45.1981. VII. Text of resolutions and manifesto: 
L. N. M. S., Jan., 1931, p. 3-5. 
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PanaMa~~-Unitep States. Panama Ge-vernnent revoked its notice of denunciation 
of July 22, 1930, of the liquor-smuggl ng treaty of June 6, 1924. T.I. B., Jan., 
1931, p. 7. 


Ixpra Rounp Tase. Proceedings were brought to an end with a statement by 
Prime Minister MacDonald that Eng'and ould eventually give India dominion 
status and a constitution. N. FY. Tires, Jin. 20, 1931, p. 1. Summary: Times 
‘London), Jan. 20, 1931, p. 12. On Jan. 25, Lord Irwin ordered Gandhi’s release 
from prison, together with all members of the All-India Congress working com- 
mittee. N. Y. Times, Jan. 26, 19381, p. 1. Proceedings of India Round Table 
Conference published on Feb. 2 as blu: book (Cmd. 3778). 


19-24 League or Nations Councrn. 62d session opened on Jan. 19 and adopted the 


20 


21 


21 


24 


27 


report on the work of the Preparatory Disarmament Commission and the Mandates 
Commission ; discussed the Polish-German minority problem, the report on slavery 
in Liberia; approved Anglo-Irak judichl agr2zement; decided to ask advisory opin- 
jon from the Permanent Court of Inte-nationral Justice on dispute between Poland 
and Lithuania over Niemen waterwey; decided that Disarmament Conference 
would be held in Geneva, Feb. 2, 1932. L. 7. M.S., Jan., 1931, Times (London), 
Jan. 20-28, 1931. 


Eeyer—UOnrrep Sraras. Signed protocal for erbitration of claim on behalf of George 
J. Salem for alleged damages resulting fiom acts of Egyptian Government. 
2. I. B., Jan., 1931, p. 11. N. Y. Tin-es, Jen. 21, 1931, p. 9. 


Irauy—~Unirep Srares. Exchanged ratificstions of general arbitration treaty 
signed April 19, 1928. Press releases, Jan. 24, 1931, p. 39. U. S. Treaty Series, 
no. 881. l 


Auzania-—Unrrep Srares. Signed treaty of naturalization concerning nationality 
end military service. T. J. B., Jan., 1981, >. 7. 


Honpuras—Nicaraaua. Signed agreement -o arbitrate old boundary dispute, in 
eccordance with award made by King of Sain in 1906. N. Y. Times, Jan. 22, 
1931, p. 9. 


Canapa~—Unirep Sratres. Seizure of Josepzine K., Nova Scotian schooner, by 
Coast Guard Cutter 145, resulted in <illing of her captain, a Canadian citizen. 
lf. Y. Times, Jan. 26, 1931, p. 1. 


Goto Detecation. The interim repors on sold distribution which was adopted 
by the Gold Delegation and submitted to she League of Nations Council, was 
published in Geneva. N. Y. Times, Jan. 2E, 1931, p. 14. 


Avusrria—Huneary. Signed treaty co frieadship and arbitration at ene 
N. Y. Times, Jan. 27, 1931, p. 9. 


NErHERLANDS-~PoLAND. Exchanged retifica-ions of conciliation and arbitration 
treaty. B. I.N., Jan: 29, 1981. 


28-31 INTERNATIONAL Laspor Orrice. Goveming Body held 51st session in Geneva. 


I. L. 0. M. 8., Jan., 1981. 


29-30 Irany—Unrrep Srares. Exchanged netes regarding General Smedley Butler’s 


30 


zatements concerning Premier MussoLni. .V. Y. Times, Jan. 30, 1931, pp, 1-2. 


Mrxico—Unrren Srares. Agreement signed by Mexican Minister of Finance and 
Thomas W. Lamont, chairman of the Intemnational Commission of Bankers, to 
postpone gold payments on Mexican Jebt or two years. Wash. Post, Jan. 31, 
1981, p. 1. 


31 


31 


| February, 1981 


1 


10 


1] 


12 


13 


13 
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BALKAN CONFERENCE. Council held first meeting at Salonica, with all six states 
represented. B.I. N., Feb. 12, 1931, p. 17. 


Braziu—UNITeD States. Naval mission of the United States to Brazil terminated. 
C. S. Monitor, Jan. 31, 1931, p. 5. 


` 


ÅUSTRIA—GERMANY. Mutual most-favored-nation commercial treaty of April 12, 
1930, came into force. U.S.C. R., Feb. 2, 1931, p. 320. 


HUNGARY—UNITED STATES. Agreement for collect-on-delivery service, signed at 
Budapest Dec. 15, 1980, came into force. T. I. B., Jan., 1931, p. 10. 


France—Great BRITAIN. Correspondence on repayment of French war loans to 
British bondholders published. B. J. N., Feb. 12, 1931, p. 16. (Cmd. 3779.) 


. LIBERIA. Department of State of the United States accepted League invitation to 


appoint representative upon an international commission to eradicate slavery 
and improve sanitary conditions in Liberia. Text: U. S. Daily, Feb. 5, 1931, p. 2. 


INTERPARLIAMENTARY Union. Subcommittee published series of resolutions calling 
for reduction of armaments, with detailed suggestions as to method. B. I. N., 
Feb. 12, 1931, p. 19. 


BULGARIA—GEREECE. Mixed commission issued report on frontier incident of Feb. 
4, when Greek soldier was shot on Bulgarian soil. B.I. N., Feb. 12, 1931, p. 13. 


Norway—Unrrep States. Exchanged ratifications of treaty exempting certain 
nationals fram military service, signed at Oslo, Nov. 1, 1930. Press releases, Feb. 
14,1931, p. 77. U.S. Treaty Series, no. 382. 


EXTERRITORIALITY. Chinese Foreign Minister issued statement complaining of 
delay in abolishing extraterritorial privileges. B.I. N., Feb. 26, 1931. 


Nicaragua—Unrrep States. State Department announced that plans to increase 
Nicaraguan National Guard make it possible to withdraw from Nicaragua all 
marine brigades now on combatant duty by June, 1931. Press notice, Feb. 13, 
1931. Text of plan: U. S. Daily, Feb. 24, 25, 26, 1931. 


PALESTINE. Prime Minister sent to Dr. Weizmann a statement of the government’s 
policy regarding Palestine to be read as the authoritative interpretation of the 
white paper. B. I. N., Feb. 26, 1931, p. 12. 


INTERNATIONAL CONVENTIONS 


AËRIAL Navicarion. Paris, Oct. 13, 1919. 
Ratification: Rumenia. T. I. B., Jan., 1931, p. 9. 


ABRIAL NAVIGATION. Paris, Oct. 13, 1919. Protocol of Amendment. Dec. 11, 1929. 
Signatures and ratifications: T. I. B., Dec., 1930, p. 15. ' 


AGRICULTURAL WORKERS AssociaTION. Geneva, Nov. 12, 1921. 
Ratification: Rumania. J. L. O. B., Dec. 31, 1930. 


ARBITRATION Chauses. Protocol. Geneva, Sept. 24, 1923. 
Ratification: Portugal. Dec. 10, 1930. L. N.O. J., Jan., 1981, p. 5. 


Arms TrarrIc. Geneva, June 17, 1925. 
| Ratifications: 


France (additional reservation). T. I. B., Nov., 1930, p. 4. 
Denmark. T.T. B., Jan., 1931, p. 5. 
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Anms TRAFFIC, ‘Declaration E Ifni. Ganevg, June 17, 1925. 
Retification: Denmark. T.I. B., Jan., 1931, x. 5. 


AUSTRIAN FIwancaL Osurearons. The Hagus. Jan 20, 1930. 
Signatures and text: G. B. Treaty Series, no. 3 (1931); Cmd. 3764. 


AvsTRIAN PROPERTIES LIQUIDATION. Vienna, Mar, 15, 1930. 
Signatures and text: G. B. Treaty Series, no. 5 11981); Cmd. 3762. 


Bones Ex>ort. Convention and Protocol. Gereva. July 11, 1928. 
Ratification deposited: Norway. Sept. 26, 195. T- T. B., Nov., 1930, p. 13.. 


BULGARIAN FINANCIAL Ostications. The Hegre, Jan 20, 1930. 
Text ana signatures: G. B. Treaty Series, no. 12 (191). 


Crvm War. Havana, Feb. 20, 1928., 
Ratificatzon: Colombia. T. I. B., Nov., 1980,-p. 4. 


COMMERCIAL Aviation. Havana, Feb. 20, 132E 
Ratification: United States. Feb. 20,1931. ong. Eec., Feb. 20, 1931, p. 5623." 


Consunak Acents. Havana, Feb. 20, 1928. 
Ratification: Colombia. Nov. 27, 1930. T.I B., Dec., 1980, p. 18. 


COPYRIGHT UNION. Perdon. Berlin, Nov. 13,1908. Protocol. Berne, March 20, 1914 | 
Text: T. I. B., Jan., 1931, p. 47. 


COUNTERFEITING CURRENCY AND OPTIONAL PRo"ocot- Geneva, April 20, 1929. 
Ratification: Yugoslavia. Nov. 24, 1930. £. 3". O.J., Jan., 1931. 
Ratification deposited: Rumania. T. 1. B., NCV., 1930, p. 13. 

Came into force. Feb. 8, 1931. 7.0. B., Dex 198C, p. 16. l T 


Customs Documents. Santiago, May 3, 1923 
- Ratification: Panama. Nov: 20, 1930, abe Gs, Feb., 1931, p. 194. 


CZECHOSLOVAKIAN FINANCIAL REAR The Haste, Jan. 20, 1930. 
Signatures and text: G. B. Treaty Series, no. 4 $931); Cmd, 3765. 


Economic Statistics AND Prorocon. Geneva Zec. 14. 1928. 
Came into force. Dec. 14,1980. T.I. B., No~., 193C, p. 18. 


EMPLOYMENT FINDING FOR SEAMEN. Genoa, Jaïy 10, 1220. 
Ratification: Rumania. T. L. O. B., Dee. 31, B30. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Deaevs, Nov. 16, 1921. | 
Ratification: Rumania, J. L. 0O. B., Dec. 31, B30. ` 


EmrLoymENT OF YounG Persons As Temmers oD Stoxers. Geneva, Nov. 11, 1921. 
Ratification: Japan. Dec. 4, 1930. J. L. C. E. Dee. 31, 1930. 


Exursirions. Paris, Nov. 22, 1928.. 
Ratification deposited: Great Britain. Dec. 17. -930 G. B. Treaty Series, no. 9 (1931); 
Cmd. 3776. 


Fauss INDICATION OF ORIAN OF oo Madrid as 14, 1891. Revision. The Ba 
Nov. 6, 1925. 
Adhesion: Syria and Lebanon. r. I. B., Nov. 1930 p. 15. 


FOREIGN ÀRBITRAL Awarps. Geneva, Sept. 26. 927. 
Ratificatians deposited: 
Italy. T, J. B., Dec., 1930, p. 15. ° 
Portugal. Dec. 10, 1930. L.N. O.J., Jan, 2931, p. 5. 


oe 
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GERMAN 514 Per Cunt Loan. Paris, June 10, 1930. 
Signatures and text: G. B. Treaty Series, no. 7 (1931); Cmd. 3761. 


' HEALTH INSURANCE FOR AGRICULTURAL WORKERS. Geneva, June 16, 1927. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1980. 


HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND CoMMERCE AND HovusEHOLD EM- 
PLOYMENT. Geneva, June 15, 1927. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1930. 


Hines anp Sxrvs. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Norway. Sept. 26, 1930. T.I. B., Nov., 1930, p. 12. 


IMMUNITY oF State-Ownsp Suips. Brussels, April 10. 1926. 
Ratification: Brazil. T. T. B., Nov., 1930, p. 15. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification: Cuba. T. I. B., Nov., 1980, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification: Colombia. Nov. 26, 1930. T.T. B., Dec., 1930, p. 1., 


Lieutsuirs. Lisbon, Oct. 23, 1930. 
Text and signatures: G. B. Treaty Series, no. 13 (1931); Cmd. 3791. 


Loap Linz CONVENTION AND Protocon. London, July 5, 1930. 
Text and signatures: T. I. B., Sept., 1930, suppl. to no. 12. G. B. Misc., no. 13 (1930); 
Cmd. 3668. 
Ratification: United States. Feb. 27, 1931. U.S. Daily, Feb. 28, 1931, p. 1. 


Marrrove Morreaces. Aug. 25, 1924. Revised, Brussels, April 10, 1926. 
Ratification: Brazil. T. I. B., Nov., 1930, p. 15. 


Manrrrme Nevrrauiry. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T. I. B., Jan., 1931, p. 2. 


NATIONALITY Convention. Geneva, April 12, 1930. 
Signature: Hungary and Sweden. T.I. B., Jan., 1931, p. 3. 


Nationaniry. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12,1930. ` 
Signatures: 
United States. Dec. 31, 1930. U.S. Daily, Jan. 7, 1931, p. 6. T.I. B., Dec., 1930. 
Sweden. Jan. 1, 1931. B.J.N., Jan. 15, 1931, p. 16. T.I. B., Jan., 1931, p. 3. 


Natronatrry. Special Protocol on Statelessness. The Hague, April 12, 1930. 
Text and signatures: L. N. O. J., July, 1930. 
Signature: Belgium. T.I. B., Jan., 1981, p. 3. 


Navar TREATY. London, April 22, 1930. 
Ratification deposited: Irish Free State. Dec. 31, 1930. T. I. B., Dec., 1930, p. 5. 
Proclametion: Jan. 1, 1981. U.S. Daily, Jan. 2, 1931, p. 1. Press releases, Jan. 3, 1931. 
T. I. B., Jan., 1931, p. 8. 


Orrum Convention. Geneva, Feb. 19, 1925. 
Accessions: 
Colombia. Dec. 3, 1930. T. I. B., Dec. 1930 
Sweden. Dec. 6, 1930. L. N.O. J., Jan., 1931, p. 5. 


PAN AMERICAN Sanitary Cope. Havana, Nov. 14,1924. Protocol. Lima, Oct. 19, 1927. 
Adhesion: Ecuador. Sept. 27,1980. P. A. U., Feb., 1981, p. 194. 
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PERMANENT Court oF INTERNATIONAL JusTice. Optional Clause. 
Ratifications: 
Colombia. Nov. 7, 1930. 
Cuba. Nov. 25,1980. T. J. B., Dec., 19&C, p. 5. 
Ratification deposited: Yugoslavia. Nov. 24, 1980. T. I. B., Dec., 1930, p. 5. L. N. 
O. J., Jan., 1981, p. 5. 
Signature: Poland. Jan. 24,1931. B. L N., 3eb. 12, 1931, p. 19. 


PERMANENT COURT OF INTERNATIONAL Justice Protocol for Revision of Statute. Sept. 
14, 1929. s 
Ratifications: 
Japan and Persia. T. I. B., Nov., 1930., p. 2. 
Colombia. Nov. 17, 1980. T. J. B. Dec. 1930. e 
Ratification deposited (with fener rational: Cuta. Jan. 5, 1931. N. Y. Times, Jan.. 6, 
1931, p. 9. P.I. B., Jan., 1931, p. 1. 


PERMANENT COURT OF INTERNATIONAL JUSTIZE. Protocol of Accession of United States. 
Adhesions: 
Cuba. Nov. 26,1930. B.7.N., Dec. 4, 1930, p. 10. T.I. B., Nov., 1930, p. 2. 
Japan and Persia. T.I. B., Nov., 1930. p. 2 
Colombia. Nov. 7, 1980. FT. J. B., Dez., 1330. 
Ratification: Cuba. Nov. 26, 1930. L. N.O.J., Jan., 1931. 


PERMANENT COURT or Inrernarionan Justicz Protocol of Signature. Geneva, Dec. 
16, 1920. 
Ratification: Colombia. Nov. 7, 1930. T.I. 2., Dec., 1930, p. 4. 


PHARMACOPOEIAL FORMULAS FoR Drues. Erursels, Aug. 20, 1929. 
Signatures and text: G. B. Misc., no. 2 (1931) ; Cmd. 3756. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 1e, 1928. 
Ratification: Guatemala. T. I. B., Nov., 1930, p. 4. 


PROTECTION OF INDUSTRIAL Property. The Hazue, Nov. 6, 1925. 
Adhesion: Syria and the Lebanon. T. J. B., Xəv., 1980, p. 15. 
Ratification: United States. Dec. 16, 193). Text: Cong. Rec., Dec. 16, 1930, p. 832. 
T. I. B., Dec., 1930, p. 16. 


RADIOTELEGRAPH CONVENTION. Washington, Mov. 25, 1927. 
Accession: Vatican State. T. I. B., Jan., 19EL p. 10. 
Ratification deposited: Cuba. Dec. 20, 1930. T.I. B., Dec., 1930, p. 17. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Switzerland. T. I. B., Jen., 1931, p. 5. 


Rep Sea Licnruouses. London, Dee. 16, 198C 
Text and signatures: G. B. Misc., no. 1 (1831. ; Cmd. 3755. 


Sarery at Sea. London, May 31, 1929. 
Ratification: Netherlands. T.T. B., Nov., 1937, p. 10. 


SEAMAN’S ARTICLES OF AGREEMENT. Geneva, -une 24, 1926. 
Ratification: Germany. I. L. O. B., Dec. 31, 1930. 


Sure Owners’ RESPONSIBILITY. Brussels, Aug. £5, 1924. 
Ratification: Brazil. T.I. B., Nov., 1930, p. 15. 
Ratification deposited: Belgium, Denmark moi Iceland, Hungary, Spain, Portugal. 
June 2, 19380. T. I. B., Feb. 1931, p. 20. 


SLAVERY Convention. Geneva, Sept. 25, 1926 
Accession: Switzerland. T. I. B., Nov., 1230 2. 10. 
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Tarwr Truce (Commercial Gaiventiod: Geneva, Mar. 24, 1930. 
Ratification: Italy. Nov. 26,1930. L. N.O. J., Jan., 1931. 


Traps Marxs. Convention and Protocol. Washington, Feb. 20, 1929. 
. Ratification: United States. Dec. 16, 1930. T. J. B., Dec., 1930, p. 16. U. S. Daily, 
- Jan. 2, 1931, p. 6. ; l 
Trape Resrrictions. Convention and Protocol. Geneva, Nov. 8, 1927. Supplement. 
July 11, 1928. 
Ratification: Norway. T.I. B., Nov. 1930, p. 10. l 
TREATIES AMONG AMERICAN States. Havane, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T. I. B., Jan., 1931, p. 2. 
UNEMPLOYMENT Inpemnrry IN Case or Loss or Smir. Genoa, July 9, 1920. 
Ratifications: Latvia and Rumania. I. L. O. B., Dec. 31, 1930. 
UxnıvERsaAL Postar Union. London, June 28, 1929. 
Ratification (Seven acts of the London Congress): Colombia. T.I. B., Nov., 1930, p. 15. 
M. Atacu MATTHEWS 


‘JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATICNAL LAW ; $ 


UNITED STATES CIRCUIT COURT OF APPEALS 
(SECOND CRIVIT) . 


DEXTER & CARPENTER, INC., ». EUrŒIG JARNVAGSSTYRELSEN et al.! 


No. 35€ 
July 14, 1¢30 


Sovereign invoking jurisdiction of court, aspearng voluntarily, pleading to counter-claim 
and contesting merits of claims until judgmert a zafast it, waived immunity and consented to 
exercise of jurisdiction by court; but consent by orign government to be sued does not give 
consent to seizure or attachment of its property 

Constitution giving District Court jurisdizticn of actions between citizens of states and 
foreign state is necessarily limited by right of so~-ereign state to plead immunity (Const. 
U. 5. art. 3, §2;28 USCA § 41). Courts to havejurisdiction need not possess power to carry 
into effect relief granted. 

Declaration by Swedish Minister, pleadinz inr-unity to execution on judgment against 
Swedish Government, that properties were putcicfunds of Kingdom of Sweden, held suffi- 


cient to characterize funds as for governmental uss. 

Weight of international authority granting fce2n sovereignty immunity from execution 
should be respected as establishing common can.ent of civilized nations in formation of 
international rule of law. 

_ Appeal from the District Court cf whe United States for the Southern 
District of New York. a 

Proceedings supplementary to execwicn were issued by Dexter & Car- 
penter, Incorporated, judgment creditor, »gainst Kunglig Jarnvagsstyrelsen, 
also known as the Royal Administratbr of the Swedish State Railways, 
judgment debtor. An order of attachneat was levied against the property 
of the Kingdom of Sweden after execat.on was issued on the judgment. 
The order of attachment and writ of ezezution. were vacated on the appli- 
cation of W. Bostrom, Envoy Extraordinary and Minister Plenipotentiary of 
‘the Kingdom of Sweden; the National City Bank of New York and A/B 
Svenska Amerika Linien, intervened Tae judgment creditor appeals. 

Affirmed. 

Beforé Manton, Swan, and Cuasu, ircuit Judges. 


Manon, Circuit Judge. 

_ Kunglig Jarnvagsstyrelsen, also known 1s the Royal Administration of the . 
. Swedish State Railways, filed a compat in the District Court for the 
Southern District of New York, in 1922, describing itself as a corporation 
under the laws of Sweden, and soughi r<c-very of $125,000, claiming breach 
of contract by appellant for the sale o- coal. The National City Bank .of 


143 F. (24) 705. 
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New York was made a party defendant because funds were on deposit in that 
institution to cover the payment of the coal purchased. An answer was 
filed to this complaint, also a counterclaim in which the appellant sought 
afirmative relief by way of money damages for breach of the contract for the 
purchase of the coal. All parties now agree that the Swedish State Railways 
was not in fact a corporation, as alleged in the complaint, and in no way a 
distinct entity from the Swedish Government; that the railways were part 
of the Swedish Government and were owned solely by Sweden. In Sweden 
it was not subject to the laws specially applicable to corporations and eco- 
ncmic societies of the Kingdom of Sweden. All its officials are appointed by 
the Swedish Government and operate the railways under its direction. The 
net revenues are paid to the Exchequer, which is the same office to which 
taxes and other such revenues of the Swedish Government must be and are 
delivered. In reply to the counterclaim, a replication was filed, and a motion 
was made to dismiss the counterclaim because the railways were an agency 
of the government and the counterclaim was not maintainable against it 
without its consent. This motion was overruled and the replication stricken 
out. Kunglig Jarnvagsstyrelsen, ete., v. Dexter & Carpenter, Inc. (D. C.) 
300 F. 891. The mere allegation of agency, unsupported by any claim of 
immunity proceeding directly from the sovereign and unvouched for by our 
own government, was held to be insufficient. 

The trial of the action resulted in a judgment dismissing the complaint, 
ard a verdict was rendered by the jury for the plaintiff on the counterclaim. 
On appeal, the Judgment in favor of the plaintiff on the counterclaim was 
reversed and the dismissal of the complaint was affirmed (C. C. A.) 20 F. 
(2d) 307; certiorari was denied, 275 U. S. 497, 48 S. Ct. 121, 72 L. Ed. 392. 
On the second trial, a judgment was rendered for the appellant for $411,203.- 
72, which this court affirmed. 32 F. (2d) 195. An application for reargu- 
ment was made, and a certificate, executed by the Swedish Minister, stating 
the railways were not a corporation but an organic part of the Swedish 
Government, and advancing the claim of immunity, was filed. Reargument 
was denied. When certiorari was again applied for, a suggestion through the 
Solicitor General, as to the petitioner’s legal status and claim of immunity 
was presented to the Supreme Court by the Swedish Minister, Ex parte 
Muir, 254 U. S. 522, 532, 41 8. Ct. 185, 65 L. Ed. 383, and the petition was 
denied, 280 U. S. 579, 50 S. Ct. 32, 74 L. Ed. 629. 

When the case was here last, 32 F. (2d) 195, 199, this court, referring to the 
claim that ‘“‘the plaintiff is an agency of the friendly foreign sovereign 
government of Sweden’; that the counterclaim is in effect a suit against such 
gcvernment, and ‘as such is not maintainable in this court without the 
consent of the plaintiff’; and that the plaintiff does not consent to the de- 
termination of the counterclaim,” said, at page 200 of 32 F. (2d): 


This is not an appearance by the Kingdom of Sweden as‘a party to 
the suit, nor the assertion of immunity by that kingdom. It is an asser- 
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tion by plaintiff corporation of a cgin of sovereign immunity. But the 
assertion of the sovereign’s immunity cannot be made by a private 
pay cena In Ex parte Muir, 254 U.S. 522, 41 S. Ct. 185, 65 L. 
The reasons for requiring an aszredited representative of a foreign 
government to present its claim 37 immunity are as potent when the 
claim is founded upon an asserticr that a corporation defendant is an 
agency of the sovereign as when it is founded upon the assertion that an 
arrested vessel is the governments property. In either case the court 
presumptively has jurisdiction arc may proceed unless the sovereign 
objects. Consequently, when a private corporation is sued at law, we 
do not think it is enough for an attorney to appear for it and say it is a 
governmental agency, and in his epinion immune from suit. 


Therefore, there is a valid unsatisfied jadgment against the Swedish State 
Railways as a corporation. But, as saic by the judge below, “ Theoutstand- 
ing feature of the case . . . is the fact shat the Swedish Government has 
been in this suit from the beginning.” 

The Government of Sweden represert21 its Railway Administration to be 
a corporation and voluntarily entered ‘ts suit in the jurisdiction of the Dis- 
trict Court, and failed to file a proper plea of immunity from suit, answered 
the counterclaim, and litigated until evertually defeated, and now protests, 
in its present plea of immunity, against the effort of the judgment creditor 
to realize the fruits of its litigation br the medium of a writ of execution. 
It never amended or corrected the pla:rtiff’s name. 

The cuestion presented is whether it may now intervene, appearing 
specially, and seek immunity. In the absence of consent expressed or im- 
plied, the court will not take Jurisdicsion of a suit against a sovereign or 
permit ivs property to be attached. Bəzizzi Bros. Co. v. 5. S. Pesaro, 271 
U. S. 562, 46 5. Ct. 611, 70 L. Ed. 19.38; Oliver American Trading Co. v. 
Mexico, 5 F. (2d) 659 (C. ©. A. 2); The Maipo, 259 F. 367 (D. C. N. Y.). 
But, where a sovereign invokes the juni: diction of the court, appears volun- 
tarily, and pleads to a counterclaim incerposed, contesting the merits of the 
respective claims until judgment is rercered against it, the court has juris- 
diction, and there is both a waiver of immunity and a consent to the exercise 
of the jurisdiction. Richardson v. Fajerdo Sugar Co., 241 U. S. 44, 368. Ct. 
476, 60 L. Ed. 879; Porto Rico v. Ramas, 232 U.S. 627, 34 8. Ct. 461, 58 L. 
Ed. 763; The Sao Vicente, 295 F. 829 (C Z. A. 3); The Sao Vicente, 281 F. 111 
(C. C. A. 2). If the jurisdiction of the court continues in effect until the 
judgment is satisfied, the parties who have thus voluntarily appeared and 
submitted to the jurisdiction are normaly subject to its mandates, and the 
successful litigant is entitled to the fruits of the litigation. In Riggs v. 
Johnson County, 6 Wall. 166, 187, 18 L. Ed. 768, the court said: 


Jurisdiction is defined to be tke power to hear and determine the 
subject-matter in controversy in the suit before the court, and the rule 
is universal, that if the noone is 2.aferred to render the judgment or 
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enter the decree, it also includes the power to issue proper process to 
enforce such judgment or decree. . . 

"Express determination of this court i is, that the jurisdiction of a court 
is not exhausted by the rendition of the judgment, but continues until 
that Judgment shall be satisfied. Conseauently, a writ of error will lie 
when a party is aggrieved in the eae proceedings, judgment or 
execution of a suit in a court of record. 

Process subsequent to judgment is as essential to jurisdiction as 
process antecedent to judgment, else the judicial power would be in- 
complete and entirely inadequate to the purposes for which it was con- 
ferred by the Constitution. 


Central Nat. Bank v. Stevens, 169 U. S. 432, 18 8. Ct. 403, 42 L. Ed. 807; 
Bank of United States v. Halstead, 10 Wheat. 51, 6 L. Ed. 264. 

In Pam-to-pee v. United States, 187 U. S. 371, 383, 23 S. Ct. 142, 147, 47 
L. Ed. 221, the court approved the language of Taney, C. J., in Gordon v. 
United States, 117 U. S. 697, 702, saying: 


The award of execution is a part, and an essential part, of every 
judgment passed by a court exercising judicial power. It is no judg- 
ment, in the legal sense of the term, withoutit. Without such an award 
the judgment would be inoperative and nugatory, leaving the aggrieved 
party without a remedy. It would be merely an opinion, which would 
remain a dead letter, and without any operation upon the rights of the 
parties. ... 


. This execution is directed against the moneys held in the National City 
Bank of New York, also against debts owing to the Government of Sweden 
by the Swedish American Line, and the testimony is that the debts represent 
advances made by the Swedish Government. 

But the question presented is whether execution may issue on this judg- 
ment against this sovereign power’s property because the court acquired 
jurisdiction by expressed or implied consent. And does the jurisdiction of 
the court continue in effect until its Judgment is satisfied even against this 
sovereign power, though a plea of immunity is interposed against such ` 
execution? 

The judgment is entered against Sweden, as a litigant under a name of its 
own selection, representing it to be a corporation. A judgment should be 
enforced against a debtor upon proof of the litigant’s true identity. All con- 
cede that Kunglig Jarnvagsstyrelsen and the Government of Sweden are one 
and the same. The Swedish Government is in fact a governmental corpora- 
tion. If a défendant appears in a suit by incorrect name and does not plead 
in abatement, and Judgment is rendered against him, the judgment is fully 
binding upon him, and he may be connected with the judgment. Grannis v. 
Ordean, 234 U. S. 385, 34 S. Ct. 779, 58 L. Ed. 1363; B. & P. R. Co. v. Fifth 
Baptist Church, 1387 U. S. 568, 11 S. Ct. 185, 34 L. Ed. 784; Lafayette Ins. 
Co. v. French, 18 How. 404, 15 L. Ed. 451. 

But consenting to be sued does not give consent to a seizure or attachment 
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of the property of a sovereign governm«nt. The clear weight of authority 
in this country, as well as that of Englera and Continental Europe, is against 
all seizures, even though a valid judgm=nt leas been entered. To so hold is 
not depriving our own courts of ary =ttrioute of jurisdiction. It is but 
recognizing the general international ux lerszanding, recognized by civilized 
nations, that a sovereign’s person anc —=roperty ought to be held free from 
seizure or molestation at all peacef_ Ames and under all circumstances, 
Nor is this in derogation of the dignity 2wed to our courts. 

When a sovereignty voluntarily a>~=ars in our court, it assumes the 
character of a private suitor. The Theda, £66 U. 5. 328, 45 S. Ct. 112, 69 
L. Ed. 313. This rôle as a litigant hes seer, however, limited to litigating 
the controversy. An interesting articl- discussing this subject is found at 
page 566 of the American Journal of Ir--nat-onal Law, Vol. 22. The courts 
have been reluctant to seize property o2 1 foreign government even where the 
government has consented to the juried stiom for the purpose of litigating a 
claim. The basis of this is that giving suck consent to litigation does not 
thereby give consent to an indiscrim‘rete se-zure of the property to satisfy 
the judgment. A report of the committ2= of jurists of the League of Nations. 
(1927), found at page 743 of the Ame `can Journal of International Law, 
Vol, 21, considers the question of the ecanpe-ence of the courts in regard to 
foreign states. The French doctrine. =statlished by the decision of the 
Court of Cassation in the case of Lamb2:2 & Ponget v. Spanish Government, 
which was a suit for breach of contrac; br tae sale of merchandise, decides 
that one who enters into a civil contraet witt a foreign state or sovereignty, 
implicitly agrees to abide by the civi =>mretence and jurisdiction of the 
foreign courts, but the later French dec:ions draw a distinction between the 
public and private acts of a state, not, kc -vever, to the extent of permitting a 
seizure of state property in causes of a2-ton erising out of the acts regarded 
as private The German court, in Vcr =ellfeld v. Imperial Russian Govern- 
ment,’ refused to issue an execution to ecfore a judicial decree and pointed 
out that, even though Russia consentec to the jurisdiction and a counter- 
claim was interposed, it must be limited to tke judicial determination of the 
question of law and stopped short of =xecttion of the judgment. Italy. 
limits the scope of sovereign immunity ead p=rmits seizure of property of a 
foreign government. This, however, rests apon a theory of reciprocity. 
The basis of a decree in the cited case appear to be that immunity may be 
granted only where the foreign sovereiga wl extend similar immunity to 

2 Balquevie c, Gouvernement Espagnol, Cours 2f Appeal of Paris, January 7, 1825; Gou- 
vernement Espagnol c. Lambege et Pujol, D. > 188, 1, 6; Veuve Caratier-Terrasson c. 
Direction Générale des chemins de fer d’ Alsace-Lorraine (Dalloz), 1885, 1,341, Cour de 
Cassation of January 21, 1896 (Journal du Drait. “nterzational Privé, 1896, p. 849); Société 
Gostorg et Union des Républiques Socialistes savietques c. Anaon ‘France Export 


(Journal du Droit International Privé [1929], p. £5). : 
3 Zeitschrift fiir Internationales Recht, XX [137(4, 415 (Translation in 5 toes Journal 


of International Law, 490). 
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Italy. In Switzerland, an attachment is considered proper, and it seems to 
be controlled by a statute permitting the enforcement of judgments of the 
Swiss Tribunal against foreign states. In Re Suarez, [1917] 2 Ch. 131, the . 
Bolivian Minister in England was appointed administrator of an intestate 
estate in England. He was sued by one of the beneficiaries, waived his 
diplomatic immunity and submitted to jurisdiction. Judgment went against 
him; he refused to pay it, and, when an application was made for a writ of 
execution, he asserted hisimmunity. It was held by Mr. Justice Eve that he 
was still entitled to claim his immunity at execution. A similar ruling is to 
be found in Re Republic of Bolivia Exploraticn Syndicate, Limited, [1914] 
1 Ch. 189, where an action for damages was brought against directors of a 
defunct corporation for misfeasance in office. One of the directors claimed 
his privilege as secretary to the Peruvian Legation.. The court said that no 
judgment or execution could be enforced or levied against him. See, also, 
In re The Tervaete (1922), Probate, 197, 203. It was held in The Parle- 
ment Belge, L. R. 5 P. D. 197, 207-214, that the courts of England had no 
jurisdiction under the laws of England to interfere with the property of a 
foreign sovereign, the court saying: 


The principle to be deduced from all these cases is that, as a conse- 
quence of the absolute independence of every sovereign authority, and 
of the international comity which induces every sovereign state to 
respect the independence and dignity of every other sovereign state, 
each and every one declines to exercise by means of its courts any of its 
territorial jurisdiction over the person of any sovereign or ambassador of 
any other state or over the publie property of any state which is destined 
to public use, or over the property of any ambassador. .. . 


In Duff Development Co., Limited, v. Government of Kelantan and the 
Crown Agents for the Colonies, Garnishees, [1923] 1 Ch. 385, House of Lords, 
[1924] A. ©. 797, it was held that an execution could not be taken out on the 
arbitrator’s award although by statute that award had the effect of judgment. 
One Law Lord dissented. 

The Supreme Court, in Beers v. Arkansas, 20 How. 529, 15 L. Ed. 991, 
pointed out that permission to be sued may be voluntary on the part of the 
sovereignty, and it may prescribe the terms and conditions on which it con- 
sents to be sued and the manner in which the suit may be conducted and 
may withdraw its consent whenever it may suppose that justice to the public 
requires it. Our courts have recognized that jurisdiction may he conferred 
for the purpose of the rendition ofa verdict and entry of judgment only. 
Memphis & ©. Railroad Co. v. Tennessee, 101 U. S. 337, 25 L. Ed. 960; 


4 Giurisprudenza Italiana, 1925, p. 271 (S. S. Capillo, a vessel of the United States Gov- 
ernment). See, also, Law enacted by Italian Senate August 30, 1925, reported in Rivista di 
Diritio Internazionale, Vol. 1926, p. 159. 

5 Dreyfus v. Austrian Finance Ministry, rendered March 13, 1918 (Arrêts du Trib. Federal 
Suisse, Vol. 44, 1-49). 
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Carter v. State, 42 La. Ann. 927, 8 So. £36, 21 Am. St. Rep. 404; Westing- 
house Eiectrie Co. v. Chambers (1915), #69 Cal. 131, 145 P. 1025. In such 
cases, when judgment has been rendeJ and the liability judicially ascer- 
tained, the power of the courts ends 22 the sovereign is at liberty to de- 
termine for itself whether or not to paz the judgment. In Oliver American 
Trading Co. v. Mexico, 5 F. (2d) 659, 53°, this court, in vacating an attach- 
ment issued against the Government c Mexico, said: 


The property sought to be reach=« in this country is the public prop- 
erty of Mexico, and is movable prc perty, which that government holds 
for public purposes, and, being suc, it is entitled to the same immunity 
as & sovereign, or an ambassador, er a ship of war, and for the same 
reason. The exercise of such juri=i ction by the courts of this country 
is inconsistent with the independence and sovereignty of Mexico. 


See, a.so, French Republic v. Inland —Yavigation Co. (D. C.) 263 F. 410. 

In Virginia v. West Virginia, 246 U. © &65, 38 S. Ct. 400, 62 L. Ed. 883, the 
Supreme Court had original jurisdictica, pursuant to Article 3, § 2, cl. 2, of 
the Constitution, and the question waa preserted as to the means of enforce- 
ing a decree of that court. It was a caze between two states. By ratifying 
the Constitution, these states forever Feived their sovereign immunity and 
yielded to the jurisdiction of the Supre=ce Court so far as it concerns actions 
brought against them by other sovereigz states. The court had full jurisdic- 
tion, and the state retained no right tc odject to being sued. Rhode Island 
. v. Massachusetts, 12 Pet. 657, 9 L. =c. 1283. The Supreme Court held 
that such a judgment could be followec by execution against a state, and 
this, for the reason that it possessed zone of the attributes of sovereignty 
so far as the suit by a sister state is carcerned. But this is not a precedent 
for holding that an execution may issu2 against property of a foreign state. 
The national courts have always respe :ted the immunity of a foreign state 
from coercive jurisdiction, and the Constitution, Art. 3, § 2, and U. S. Code, 
title 28, §41 (28 USCA §41), which give: the District Court jurisdiction of ac- 
tions between the citizens of a state are foreign states, is necessarily limited 
by the right of the sovereign state te plead immunity. The Pesaro, se 
U.S. 216, 41 S. Ct. 308, 65 L. Ed. 592 

The Swedish Minister has made the -2claration, in the plea of immunity, 
that these properties “are public funds 32 the Kingdom of Sweden owned by 
it in its capacity as a sovereign and em=.oyed by it for public governmental 
functions.” Appellant’s counsel refer: to these funds as ‘‘apparently de- 
posited there for the purpose cf meetizz payments on the Swedish national 
debt,” and the testimony is that the rm=teys owed by the Swedish American 
Line represent advances made by the Swedisa Goverhment for the purpose 
of building up its merchant marine. The ceclaration of the Minister to 
Sweden is sufficient to characterize She funds as for governmental use. 
Oliver American Trading Co. v. Mexice supra; The Pesaro, supra. It is not 
essential to the jurisdiction of the cous to determine a controversy that it 
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possessed the power of execution or be able to carry into effect the relief 
granted in the determination of the litigation. Old Colony Trust Co.. v. 
Com’r of Int. Rev., 279 U. S. 716, 49 8. Ct. 499, 73 L. Ed. 918; Fidelity 
Nat. Bank ». Swope: 274 U. S. 123, 47 S. Ct. 511, 71 L. Ed. 959. 

As indicative of the policy of Sweden toward the doctrine of sovereign 
immunity, a letter is referred to, written by an officer of Sweden, answering 
an inquiry of the League of Nations. The position of Sweden, there set 
forth, recognizes that the whole subject of immunity is one that should be 
made the subject of an international convention. In referring to the case 
law of Sweden, it is stated that the Swedish courts have displayed a tendency 
not to recognize such immunity in a case where the lawsuit arises out of the 
commercial activity of the foreign state, but nothing is said as to a policy 
which would permit forcible execution against public property of the state. 
The railroads are a part of the public property, and their operation is a 
governmental enterprise. Oliver American Trading Co. v. Mexico, supra. 
. Whether a sovereign government permits itself to be sued in its own courts 
has no bearing on whether it should be subject to suits in the courts of an- 
other jurisdiction. -Murray v. Wilson Distilling Co., 213 U. S. 151, 29 8. Ct. 
458, 53 L. Ed. 742. 

- Such weight of international authority should be respected as establishing 
the common consent of civilized nations in the formation of the international 
rule of law. The Paquete Habana, 175 U.S. 677, 208. Ct. 290, 44 L. Ed. 320; 
West Rand Co. v. Rex, L. R. [1905] 2 K. B. 391. 

It is regrettable that Sweden may thus escape payment of a valid judgment 
against it. Appellant has been misled in the belief that this plaintif was a 
separate entity—apart from the government—and now, when a sufficient 
number of years has passed making possible a plea of limitation or laches 
against suing in Sweden (see letter to the League of Nations), appellee ap- 
pears and pleads its sovereign immunity. Whatever may be appellant’s 
remedy to collect its valid judgment, it should not be necessary to resort to 
further litigation. It is hoped that the judgment of our courts will be re- 
spected and payment made by the Swedish Government. But we are re-- 
quired to affirm the order appealed from. | 

Order affirmed. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO? 
LILLIE $. KLING v. UNITED MEXICAN STATES 
(Docket No. 3114; Decision No. 157) 
Opinion rendered October 8, 1930 


The investigation of the killing of the alien, son of the claimant in this case, by Mexican 
_ Federal soldiers was igncred for several years; they were relieved by the authorites of all 

1 Under the convention concluded Sept. 8, 1923, as extended by the convention of Aug. 
16, 1927: H.F. Alfaro, Presiding Commissioner; Fred K. Nielsen and G. Fernández Mac- 
‘Gregor, Commissioners. 
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responsibility for the death and they have not kzen pumished for the crime they committed. 

The unjustifiable use of fire-arms has frequent kax dealt with in diplomatic exchanges 
between governments and by international troun: E, and this Commission has already 
decided numerous cases concerned with that series e westion in various aspects. Whatever 
excuse might be made for the action of the Mex ca2_soldiers, their conduct must be con- 
sidered to have been indiscreet, unnecessary, ard ucesarranted. 
_ The mers fact that the evidence produced by tae rescndent government is meagre cannot ` 
itself justify an award in the absence of satisfastory -vidence from the claimant. On the 
other hand, a claimant’s case should not unnecearar_— suffer by the non-production of evi- 
dence by the respondent. With respect to ma te= cf evidence, international tribunals 
Re give efféct to common sense principles uxErl-nz the rules of evidence in domestic 

aw. 

The testimony furnished by consular officers aust | 2 considered in the light of tests ap- 
plicable to witnesses generally, namely, tests as = th=> sources of information and capacity 
to ascertain and willingness to tell the truth. 

Apart from the record showing lack of investiga-io—. Mexico argues that she is ignorant of 
the occurrences under consideration, although th22v—ence reveals that there were available 
records of ad ited a and many persons as wir] səs. In the absence of any proof on 
the part of Mexico to controvert the evidence vhoa has been produced by the United - 
States, the Commission is constrained to render =n ward in favor of the latter. 


Commissioner Nreisen, for the Commizsiz3- 

This c:aim, which is made by the Unicec States of. America in behalf of 
Lillie S. Kling in the sum of $50,000.00, col 1 currency of the United States, 
with interest, is predicated on allegation: wi-L respect to the wrongful killing 
by Mexican soldiers of August Francis inz son of the claimant, and with . 
respect to the failure properly to inves-iza-e the killing and to punish the 
wrongdoers. The case was heard in April, 79329, but was reopened for the. 
production of further evidence. The substerce of the occurrences on which 
the claim is based is stated in the memaral == follows: 

At the time this claim arose and for scme time prior thereto, August 
Francis Kling was a resident of Chinampa, ~ate of Vera Cruz, Republic of 
Mexico, where he was employed by the Teras Company of Mexico, S. A. 
At about 3:30 a. m. on January 23, 1¢24, Eling, in company with M. C. 
Hancock, J. W. Schmuck, C. M. Maney, T E, Goolsbee, A. G. Stribling, 
L. F. Krops and R. C. Knops, all Am=ric.a employees of that company, 
were returning on foot from Zacamixi_cé © the company’s camp in the 


‘vicinity cf Zacamixtle. When the parts >f hich Kling was a member had 


' reached the side road which turns into i22 emp and were standing or pro- 


ceeding leisurely on the side road on =r1operzy under lease to the Texas 
Company of Mexico, S. A., several of +e =:mpanions of Kling, who had - 
permits to carry arms, in fun fired their r-vo-vers into the air. Immediately 
thereafter a party of Mexican Federal so dbs, consisting of a captain and- 
several privates, who apparently had been “cllowing Kling and his com- 
panions, but whose presence was unknewn œ the Americans, deliberately 
discharged their firearms at the party of mhi :L Kling was a member. Kling 
received a shot in the back and fell ixx acdis.wely to the ground. 

The Mexican soldiers, after firing severe] tots at the party of Americans, 
placed the companions of Kling under arrestexd compelled them to proceed 
to Zacamixtle. There, after some kird cf: hearing, heavy fines were im- 
posed upon them and they were compe_ed under threats of indefinite im- ~ 
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prisonment to make false statements to the effect that they were the in- 
stigators of the affair, and that they had first fired upon the Mexican Federal 
soldiers. ) 

August Francis Kling, whose spinal column had been practically severed 
by the shot fired at him and who was completely paralyzed below the ab- 
domen, was transferred with the greatest possible speed to the United States 
and placed in a hospital at Dallas, Texas, where he died on March 18, 1921, 
after lingering and suffering for a period of almost two months. 

After the authorities of the Republic of Mexico had obtained the false 
statements from the companions of Kling as above stated, no further in- 
vestigation was made by either civil or military authorities. The Mexican 
Federal soldiers were relieved by the authorities of all responsibility for the 
death of August Francis Kling, and the soldiers have not been punished for 
the crime which they committed. 

The evidence produced in behalf of the claimant government supports 
such allegations of the memorial as are vital to the establishment of the 
claim. 

Objection is made in behalf of Mexico with respect to the sufficiency of the 
proof of the nationality of the claimant and of her identity. However, it is 
satisfactorily shown that she was born an American citizen and has remained 
so up to the present time. The uncertainty as to her identity probably 
arises mainly from the fact that she was twice married; that her last hus- 
band’s name was T. A. Moross; and that she now is known as Lillie 8. Kling. 
Her first husband’s name was August Francis Kling. After his death she 
married T. A. Moross. If she chooses now to call herself Lillie S. Kling, 
that is a matter of no importance in the light of an abundance of evidence 
which identifies her as the mother of August Francis Kling, the offspring of 
' her first marriage. The evidence leaves no doubt as to identification of 
mother and son. 

With respect to the killing of Kling by Mexican soldiers and the arrest and 
punishment of Kling’s companions, there is before the Commission the 
affidavit of A. G. Stribling, one of the group of men upon whom the soldiers 
fired. Bearing on these matters, there is also a statement of all the members 
of the group with the exception of Kling made at the office of the Texas 
Company, evidently not long after the shooting. | 

Other important information is furnished by a letter written by C. S. 
Sheldon, an official of the Texas Company, to D. J. Moran, another official of 
that company. In this communication, dated the day on which the shoot- 
ing occurred, Sheldon calls attention to information received by him on the 
morning of that day from H. W. Jennison, who was in the company’s camp 
when the shooting occurred. It is stated in this communication that after 
the shooting the soldiers went into the camp and raised a commotion and 
thereafter went to Zacamixtle, taking with them Schmuck, a member of the 
group upon which the soldiers fired. 
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It appears that on January 25, 1921 all members of the group with the 


exception of Kling, were taken as prisones jo a cuartel at Juan Casiano, 
where they were examined by military sattorities, an officer by the name of 


Colonel Huerta presiding. Matters releting to proceedings before Colonel. 


Huerta are stated in detail in the affidayt of Striblizg. Accompanying the 
memorial is also a report from J. S. Hain, ar employee of the company, made 


to D. J. Moran. Mr. Hain had been cetaled by Moran to follow the pro- 


ceedings taken against the prisoners. Ix tke report it is stated, among other 
things, that three men were refused bor end were retained in confinement 


_ for five days, the reason being given -thaz thay should be tried before General. 


Martinez. 
Copies of other correspondence and severil affidavits are also presented by 
the United States. ) : l 
The evidence adduced proves the subæantial allegations of the memorial. 
It shows that there were Mexican recorcs of the proceedings taken against 


the men. It further shows that at leact «ne officer, Colonel Huerta, and 


several Mexican soldiers were fully cot.zessant with the details of the oc- 
currences described in connection with -We presentation of the claim. This 
fact is oł particular importance in view >f the defense made by Mexico in 
the case as to lack of information concerning these matters. 

In the Mexican answer it is denied that Kling “was murdered by Federal 
forces of the Mexican Government.” Izis stated that no records have been 
found bearing on the averments contained in the memorial, and further, 
that it has been impossible to find reca-d: of proceedings before Mexican 
military authorities. It is further stated tLat “even admitting for the sake 
of argument, that the version of facts contained in the memorial and which 
is only corroborated by the claimant and by the affidavits of the companions 
of the deceased, is a true version, it appeers clearly therefrom that the group 
of which the deceased August Francis King was a member, provoked a 
detachment of Federal troops and so it ‘vas-declared by the members of said 
group before Mexican authorities, which a2zcording to said version, in view 
of these statements exonerated the detackm=2nt from any fault or responsibil- 
ity, and, therefore, abstained from im>osmg any punishment to the said 
soldiers.” 

_ In the Mexican brief the view is exrre-sed “that the participation by 
Federal soldiers in the incident was a urytk born in the imagination and for 
the purposes of Kling’s companions.” In the light of an analysis of the 
evidence it is asserted that it “is not true that August Francis Kling was 
wounded by Mexican Federal forces.” Thae brief contains a discussion of 
conditions in the oil region, and it is said that in the early part of 1921 “ the 
military authorities had to use firm measires to keep order and peace.” 

The sup position is advanced tnat a grouo cf men which may have included 
Kling, may have directed an attack at Fode~al forces, and it is said that even 
if they did not directly do so, their conics was dangerous and imprudent, 
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and that, assuming without admitting the correctness of allegations in the 
memorial, the Federal forces acted “within their duty in repelling an ag- 
gression which, real or imaginary, had all the aspects of an attack by a party 
which, because of the hour and their behavior, might be considered as 
marauders.” It is further asserted in the brief that, without conceding that 
Kling was shot by soldiers, the latter were not under the command of an 
officer, and that therefore Mexico is not responsible for their acts. 

In the affidavit of Stribling it is stated that a captain was among the 
Mexican soldiers. Whether or not it be a fact that the soldiers were under 
the command of a captain is not a vital point in connection with the de- 
termination of the question of responsibility for the acts of soldiers. Men 
on patrol duty are not acting in their private capacity, even though an 
officer may not be present on the spot where acts of soldiers alleged to be 
wrongful are committed. See the Solis case decided by this Commission, 
Opinions of the Commissioners, Washington, 1929, p. 48, 53 et seg? More- 
over, when account is taken of the visit of the soldiers at the camp of the oil 
company, the arrest of the Americans, and the proceedings before a Mexican 
officer at Juan Casiano, it cannot be assumed that the soldiers were acting in 
their private capacity with respect to the occurrences under consideration. 

Some of the employees of the company who were fired upon by the soldiers 
were carrying arms. Whether or not such action was a violation of the 
law in the locality in question may be uncertain, Although account may 
be taken of that matter in weighing the evidence with respect to the question 
of fault on the part of the soldiers, the point is not one from which it is proper 
to infer an excuse for reckless firing by soldiers. The conduct of the Ameri- 
cans of course Justified investigation and it might warrant an arrest. The 
men may have engaged in boyish hilarity; that was probably not a crime, 
and at most could seemingly be only mildly indiscreet. 

The killing of an alien or of a citizen by soldiers is always a serious oc- 
currence calling for prompt investigation. So far as the evidence shows 
that matter in the present case was ignored, at least for several years, but a 
great deal of attention was devoted to the conduct of the party fired upon by 
the soldiers. The unjustifiable use of fire-arms has frequently been dealt 
with in diplomatic exchanges between governments and by international 
tribunals. This Commission has already decided numerous cases concerned 
with that serious question in various aspects. A few illustrations may be 
cited. 

There have been cases of wanton, deliberate shooting resulting in death or 
injury. 

Thus in the case of José M. Portuondo, which came before the commission 
under the convention of February 12, 1871, between the United States and 
Spain, $60,000 was awarded for the killing of a naturalized American citizen 
of Spanish origin, Juan F. Portuondo. It was said in defense that he was 

2 This JourNAL, Vol. 23 (1929), p. 454. 
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shot while trying to escape. Moore, Izterctional Arbitrations, Vol. 3, p.. 
3007. In the case of Thomas,H. Youmens, this Commission awarded 
$20,000 because soldiers had participa~=c in the murder of Henry Youmans 
in 1886 in the State of Michoacán. Gp-no-s of the Commissioners, Wash- 
ington, 1927, p. 150.3 , 

Indemnities have been awarded in ezses in which it has been considered 
that soldiers or police officials acted improo2rly in attempting to make ar- 
rests, when persons have failed to respoai DO £ summons to halt. Domestic 
laws throughout the world seem none too ce-tain with respect to the action of 
officers relative to such matters. It se=mscrsasonable to suppose that such 
is the fect because it is considered to >e inadvisable or impracticable to 
frame legislation tending on the one hawc t tie too rigidly the hands of off- 
cials, or on the other hand, to give them tcc great latitude, and that there- 
fore considerable discretion is left to tiem. 

In the Falcón case before this Commésicn, an award of $7,000 was ade 
against the United States on account <£ tLe firing on Mexican citizens by 
American soldiers. Ibid., p. 140.4 In tke case of Teodoro Garcia and 
M. A. Garza, before this Commission, ar itdemnity of $2,000 was awarded 
against the United States because an Amarizan Army lieutenant had shot at 
a raft in the Rio Grande and one of thz chcts fired by him killed a Mexican 
girl. Ibid., p. 163.5 

In 1915 Canadian soldiers shot two ruag Americans houghi to be en-- 

gaged in hunting ducks out of season ir 'aradian waters. One of them was 
killed and the other seriously injurec Indemnities were paid by Great 
Britain. Foreign Relations of the Unites SEnes, 1915, pp. 415423. 

In cases of this kind it is mistaken s:tion, error in judgment, or reckless 
conduct of soldiers for which a goverr.:cens in a given case has been held 
responsible. The international preced=nts r2veal the application of princi- 
ples as to the very strict accountabilit- fo- mistaken action. This fact is. 
well illustrated by the Falcón and Garcz ard Garza cases, supra, decided by 
this Commission. 

In the Falcón case American soldiers, bei2ving that certain men seen in 
the Rio Grande were engaged in smusadirz, directed them to halt. The 
order was not obeyed. ‘The soldiers teszite 1 that they were fired upon from 
the Mexican side by mounted men nd shereupon fired in self-defense. 
They further stated that they also dirested some shots at the men who were 
in the water. Even in these circumstan:ee she Commission made that act 
the basis of an award against the Unita Smutes. In the Garcia and Garza 
ease the record revealed that the Am:ticsx Army lieutenant, Gulley by 
name, shot at a raft which certain persers =mowingly propelled in violation 
of the law of the United Statesin 1919. Th- isutenant was on duty charged 
with enforcing legislation of various kizcs -elating to the entry into or de- — 


3 This JCURNAL, Vol. 21 (1927), p. 571. 4 Ibid., p. 566. 
5 Ibid., p. 581. 
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parture from the United States of aliens in time of war, provisions against’ 
the importation of arms and ammunition into Mexico and matters relating 
to immigration and smuggling. Lieutenant Gulley testified before a court- 
martial to which he was subjected that he fired about twelve shots in the 
direction of the raft, and stated that at the time he did so he did not care to 
hit anyone but merely wanted to frighten the persons on it so as to cause 
them to return to the American side in order that he.might arrest them. 
He further testified that he could see no one on the raft when he fired and 
would not have fired in the direction of it if he had known that women or 
children were on it. The court-martial found that the accused had no malice 
at the time of firing and no intention of killing anyone. Even in the light of 
evidence of such a situation so critical for the officer, two commissioners were 
of the opinion that he was guy of error of ee justifying an award 
against the United States. 

It is difficult to perceive that in the instant case there could plausibly be 
advanced any such excuses or explanations for shooting as were made with 
respect to the conduct of the soldiers whose acts were under examination in 
the Falcón and Garcia and. Garza cases. 

It does not appear to have been contended by the United States in the 
instant case that the killing of Kling was a deliberate and wanton murder. 
Evidently it cannot properly be considered that the shooting was the result 
of any attempt to secure the apprehension of a person endeavoring to escape 
arrest. Whatever excuse might be made for the action of the Mexican 
soldiers, their conduct must be considered to have been indiscreet, unneces- 
sary and unwarranted. There are also numerous international incidents of 
this kind, cases not concerned with attempted arrests, in which damages 
have been assessed for mistaken, unnecessary, indiscreet or reckless action. 

Thus in the Dogger Bank case, Great Britain demanded indemnity from 
the Government of Russia, when during the course of the Russo-Japanese 
War in 1904, the Russian Baltic fleet fired into the Hull fishing fleet off the 
Dogger Bank in the North Sea. The British Government demanded an 
apology, ample damages and severe punishment of the responsible officer. 
The matter was submitted to an international commission of inquiry. The 
Russian Government maintained that the firing was caused by the approach 
of some Japanese torpedo boats. The commission of inquiry reported that 
no such boats had been present; that the firing was not justifiable; that 
Admiral Rojdestvensky was responsible for the incident, but that these 
facts were not of a nature to cast any discredit upon the military qualities 
or the humanity of Admiral Rojdestvensky or cf the personnel of his squad- 
ron.6 Russia paid 65,000 pounds to indemnify the victims and families of 
two dead fishermen. Oppenheim, Internationcl Law, 3rd ed., Vol. I, pp. 
7-8. In the Stephens case decided by this Commission, the sum of $7,000 
was awarded against Mexico for the shooting of Edward C. Stephens, an 

‘ This JouRNAL, Vol. 2 (1908), p. 931. 
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American citizen, on March 9, 1924, by = member of some Mexican guards or 
auxiliary forces in the State of Chihuaaua The following extract from the ` 
opinion of the Presiding Commissioner ncizates the conclusion of the Com- 
mission with respect to the facts in thas ese: 


There should be no difficulty for tha Commission to hold that Valen- 
zuela when trying to halt the ear asec. -n the line of duty. But holding 
that these guards were entitled ic step passengers on this road and, if 
necessary, to use their guns pura art to Article 176 just mentioned, 
does not imply that Valenzuela ex2:ued this authorization of the law in 
the right way. On the contrary. he use he made of his firearm would 
seem to. have been utterly reck. es. (Opinions of the Commissioners, 
Washington, 1927, p. 397, 399.)? 


On September 26, 1887, a German ecld_er on sentry duty. on the frontier 

near Veraincourt, shot from the Germea side and killed a person on French 
territory. Germany disowned and ape_ogired for this act and paid the sum 
of 50,000 francs to the widow of the deeas:d. The sentry, however, escaped 
punishment because he proved that 12 ued acted in obedience to orders 
which he had misunderstood. Opperhcim, International Law, 3rd ed., 
Vol. I, pp. 285-236. 
- The general rule as to the respons lili of a government for errors in 
judgment of its representatives was civen epplication by M. Henri Froma- 
geot, the distinguished French membe? cf the Permanent Court of Inter- 
nationel Justice, in an opinion which 22 radered in the case of The Jessie, 
Thomas F. Bayard and Pescawha, uncer tke special agreement of August 18, 
1910, between the United States and Gzeat Britain. The case was con- 
cerned with a complaint against American naval authorities. M. Fromageot 
as arbitrator said: 


It is unquestionable that the Uniti States naval authorities acted 
bona fide, but though their bona fees might be invoked by the officers in 
explanation of their conduct tc their own government, its effect is 
merely to show that their conduct cors-ituted an error in judgment, and 
any government is responsible to ztbar governments for errors in judg- 
ment of its officials purporting to ac. within the scope of their duties. 
American Agent’s Report, p. 479, 184-481.5 


Under date of June 4, 1921, the De3a-tment of State addressed a com- 
munication to the American Chargé c’Afeires at Mexico City, instructing 
him to bring the shooting of Kling to tke a tention of tHe appropriate author- 
ities in Mexico City and to request a badre--gh investigation. The Mexican 
Foreign Office replied that full reporze had been requested from the appro- 
priate authorities. No further reply «as ever made by the Mexican Gov- 
ernment. | 

In connection with any investigatien ~ynich the Government of Mexico 
might have desired to make at that tire -v.th respect to the killing of Kling 

7 This Jounwat, Vol. 22 (1928), p. 448. € Ibid., Vol. 16 (1922), p. 114. 
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there would have been available the testimony of Kling’s seven companions, 
at least one or perhaps more than one person in the camp of the oil company, 
and at least four or five Mexican soldiers, including Colonel Huerta, who is 
mentioned in the evidence. No evidence was produced by Mexico at the 
first hearing of this case showing whether or not an investigation and report 
had been made by the appropriate authorities, or if they were made, what 
was developed by them. 

The mere fact that evidence produced by the respondent government is 
meagre cannot itself justify an award in the absence of satisfactory evidence 
from the claimant. On the other hand, a claimant’s case should not neces- 
sarily suffer by the non-production of evidence by the respondent. It was 
observed by the Commission in the Hatton case, Opinions of the Commis- 
stoners, Washington, 1929, p. 6, 10, that, while it was not the function of a 
respondent government to make a case for a claimant government, certain 
inferences could be drawn from the non-production of available evidence in 
the possession of the former. See also the Melezer Mining Company case, 
ibid., p. 228, 235. The Commission has discussed the conditions under 
which, when a claimant government has made a prima facie case, account 
may be taken of the non-production of evidence by the respondent govern- 
ment, or of unsatisfactory explanation of the non-production of evidence. 
Case of L. J. Kalklosch, tbid., p. 126. 

Little adjective law has been developed in international practice. Inter- 
national tribunals are guided to some extent by rules formulated in connec- 
tion with each arbitration. With respect to matters of evidence they must 
give effect to common sense principles underlying rules of evidence in do- 
mestie law. 

In the Parker case, Opinions of the Commissioners, Washington, 1927, p. 
35,° the Commission discussed at considerable length the position of the 
Agents with respect to the production of evidence. The principle which the 
Commission evidently had in mind is given effect in The Hague Convention 
of 1907 for the pacific settlement of international disputes, to which a large 
number of nations, including Mexico and the United States, are parties. 
Article LX XV of that convention reads as follows: 


The parties undertake to supply the tribunal as fully as they consider 
possible, with all the information required for deciding the case. 


Other commissions have often similarly dealt with the question of the 
application of principles of evidence. The subject is referred to by Ralston 
in his work, The Law and Procedure of International Tribunals, revised edi- 
tion, as follows (p. 225): 


Many times commissions have invoked against a litigant party the 
legal presumption attaching to the nonproduction of evidence within 
its power to produce. Thus in the Brun case it was said: 


° This JOURNAL, Vol. 21 (1927", p. 174. 


376 THE AMERICAN JOURNAL OF NTERNATIONAL LAW 


“The umpire might hesitate to -dopt these findings if it were not 
true, and had not been always “rug, that the respondent government. 
could ascertain and produce beore this mixed commission the exact 
iacts regarding the positions and movements of its own soldiers, and 
the position and movements >? tke insurgent forces at the time in 
question. Especial force attashes io this when it is known that the 
respondent government was asked and urged by the representatives 
of the French Company and by tke representatives of the claimant 

_ government to permit the use cf its judicial processes and functions, 
in order that the truth might 3e «established, but the privilege was 
denied them.” 
in the De Lemos case the ump_re was influenced in his conclusions by 

the consideration that, were the statements made by the claimant false, 
the official particulars were undo1 telly with the Government of Vene- 
zeula, and, they not being furnisi2d, though susceptible of sais oc 
he did not hesitate to make an amare 


That a claimant should not be prejadiaed by the non-production. of evi- 
- dence by a respondent government B ob:erved in an opinion rendered on 
January. 22, 1930, by the commission established by the convention of 
March 16, 1925; between Mexico and G: rmany, in the case of Laura, Z., 
Widow of Plehn. The case grew out oT tha killing of Hans Plehn, a German 
citizen, by revolutionists in the Stare of Hidalgo in 1916.: An award of 
$20,000 national gold was made in this cass. In the opinion written for the 
commission by the President Commissioner, Dr. Cruchaga, and concurred 
in by the Mexican Commissioner and the German Commissioner, it is said: 

It is regrettable that the proceed-rgs or copies of same do not appear in 
the proceedings as they would hav given much light on those lamenta- | 
ble occurrences. 

The reasonable measures for 2ani hing the bandits, referred to in 
No. 5 of Article 4 of the Convent:cm, co not in my opinion consist alone 
in the instituting of a prosecution, hut it is necessary to become ac- 
quainted with the prosecution its21 ir order to state whether they have 
such a character. 

The exhibition of the record wouid Lave made it possible to detaining 
the steps employed by the autho-ities for the punishment of the guilty 
party, and the absence of this >‘ece of evidence cannot damage the 
claimant, as it was not in her hands present and appertained to the 
defendant Ageney to show it in proof of its assertion that there was no 
lenity or lack of diligence on the part- of the authorities. 


Domestic courts may approach the su>ject from a somewhat different 
angle, but they of course also analyze she =vidence in the light of what one 
party has the power to produce and the bother the power to explain or to 
controvert. See Mammoth Oil Co. v Uncted States, 275 U. S. 13, and as 
eases there cited. 

Counsel in an international arbitration cre of course zealous in peice 
all possible evidence and argument ir. def<nse of the acts of a government 
which they represent. It is natural «nd proper that they should do so. 
That is of course their duty to their goveraments and to themselves, and it 
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is their duty to the tribunals before which they appear which should kave all 
possible assistance in formulating sound judgments. It must be generally 
assumed that any available proof tending to support a government’s con- 
tention will be produced. 

On April 9, 1929, the Commission requested the Agents to submit further 
evidence, particularly the American consular despatches and the records of 
any proceedings instituted by Mexican civil or military authorities regarding 
the incidents out of which the claim arose. 

The United States produced copies of correspondence between the Depart- 
ment of State and the American Consul at Tampico. In a despatch of Jan- 
uary 31, 1921, the Consul reported concerning the serious condition of 
Kling. . He expressed the view that the wounding of Mr. Kling might be 
“classified as an accident.” He said that Mexican soldiers “attempted to 
make capital out of this incident,” and he narrated the facts with regard to 
the arrest of the seven employees of the company and the proceedings taken 
against them which he ascribed to what he called an “anti-American” 
feeling. The Department of State, in an instruction of March 21, 1921, 
directed the Consul to report whether the Americans fired first upon the 
soldiers and if not, what justification there was for the firing by the latter. 
The Consul was also directed to report why he called this affair an “‘acci- 
dent,” and he subsequently explained that he did so solely in the light of the 
facts stated in the correspondence, and that he did not intend to excuse the 
shooting, although he did not consider it to be unnatural that it had oc- 
curred. Evidently the Consul made no investigation at the scene of the 
occurrences under consideration and had before him considerably less evi- 
dence than has the Commission at the present time. 

The Commission has frequently had occasion to consider testimony 
furnished by consular officers. Generally speaking, such testimony should 
be valuable. It is the important duty of officials of this character to search 
out and report facts to their governments. However, their testimony must 
of course be considered in the light of tests applicable to witnesses generally, 
the tests as to a person’s sources of information and his capacity to ascertain 
and his willingness to tell the truth. The Commission has considered reports 
of consuls in the light of those tests, giving weight to those which have re- 
vealed the ascertainment of facts which opportunity and effort have made 
possible and of course attaching little importance to reports based on scanty 
information. See the opinions of the Commission in the cases of Walter H. 
Faulkner, Opinions of the Commissioners, Washington, 1927, p. 86;* Harry 
Roberts, ibid., p. 100; Laura M. B. Janes, ibid., p. 108;2 Thomas H. You- 
mans, ibid., p. 150; L. J. Kalklosch, Opinions of the Commissioners, Wash- 
ington, 1929, p. 126; Alexander St., J. Corrie, ibid., p. 133; F. M. Smith, 
tbid., p. 208; Lily J. Costello, zbid., p. 252.15 

1 This Jounwat, Vol. 21 (1927), p. 349. u Ibid., p. 357. 18 Thid., p. 362. 

33 Ibid., p. 571. 1 Ibid., p. 782. 36 bid., Vol. 23 (1929), p. 875. 
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In response to the request made by the Commission on April 9, 1929, the 
Mexican Agency has produced copies cf two communications addressed by 
Mexican military authorities to the Mexican Foreign Office in 1927. Ina 
communication of June 20, 1927, from these authorities it is stated that no 
information has been found with respec to tae killing of Kling. In a subse- 
quent communication of July 22, 1927, similar information is given, but it is 
observed that possibly ex-General Dan:el Martinez Arera, whose address is 
given, and who at the time of the events was in command of the sector where 
they occurred, might furnish certain information. It is stated that such 
information had been requested from him and would be communicated when 
available. However, no report from General Martinez is included in the 
record before the Commission. 

The Commission has dealt with cases in which the evidence revealed 
uncertainties as to the opportunities open to authorities to make investiga- 
tions and as to methods which have b2en employed. The instant case is 
. particularly free from uncertainty. Apart from the record showing lack of 
investigation, we have in oral argumen> the statement that the position of 
Mexico is that she is ignorant of the occurrences under consideration. The 
evidence reveals, on the one hand, that there were available records of pro- 
ceedings against the Americans; also meny persons as witnesses, and on the 
other hand, that no information was obtained or that in any event nothing 
has been laid before the Commission. 

The investigation by the military autaorit:es which produced no informa- 
tion concerning the occurrences in question was instituted in 1927. Kling 
was killed in 1921. On July 21, 1927, this Commission rendered a decision 
in the Galvan case, awarding $10,000 im favor of Mexico on account of the 
non-prosecution of a person who killec a Mexican citizen in the State of 
Texas. Opinions of the Commissioners Washington, 1927, p. 408.6 The | 
‘Commission reached the conclusion tha; after the year 1922 the authorities 
had failed to take proper steps to try ths person indicted for the killing, In 
the opinon of the Commission is an observat:on which seems to be pertinent 
to the instant case. It was said: 


If witnesses actually disappeared during the course of the long delay 
in the trial, then as argued by counsel tor Mexico, that would be evi- 
dence of the evils incident to such delay. 


Prima facie evidence has been defined as evidence “which, unexplained or 
uncontradicted, is sufficient to maintain the proposition affirmed.” Corpus 
Juris, Vol. 28, p. 9. In the absence of any roof on the part of Mexico to 
controvert the evidence which has been produced by the United States, the 
Commission is constrained to render an award in favor of the latter. Kling 
was 22 vears old when he was shot. His zssociates and employers have - 
furnished testimony describing him as £ mam of fine character, ability and 


14 This Journa, Vol. 22 (1928), p. 455. 
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promise. Evidence is furnished by officials of the company that at the time 
of his death he was receiving $400 a month. In consideration of these facts 
and in the light of the principles applied by the Commission in fixing in- 
demnities, the award should be in the amount of $11,000. However, since 
my associates are of the opinion that the award should be $9,000, and since I 
consider that the claimant is entitled to at least that much, I-concur in that 
amount. 


Dr. ALFARO, Presiding Commissioner: 


_ I concur, in general terms, with the conclusions set forth in the opinion of 
the Honorable Commissioner Fred K. Nielsen concerning the international 
responsibility of the Mexican Government for the acts of the soldiers who 
caused the death of the North American citizen, August Francis Kling, but 
I do not agree with him in his valuation of some of the cases he quotes as 
precedents, nor in that of the very facts which give rise to the instant claim. 

My learned colleague is of the opinion that whatever may be the excuse 
alleged in defense of the conduct of the Mexican soldiers, their behavior must 
be considered as indiscreet, unnecessary and unjustified. Nevertheless, it is 
impossible not to consider that the action of the soldiers was caused by the 
shots fired in the air, by some of Kling’s companions, in a very imprudent 
manner in view of the hour and the conditions of constant alarm and in- 
security which then prevailed in the theater of the events. 

The cases of José M. Portuondo, Thomas H. Youmans, Dolores Guerrero, 
viuda de Falcón, Teodoro Garcfa and M. A. Garza and others cited by the 
Honorable Commissioner Nielsen, although growing out of acts executed by 
soldiers while on duty, differ from the instant case in one essential particular. 
In all these cases the authors acted consciously and deliberately. In the 
deplorable incident under consideration, the soldiers who fired upon the 
group of which Kling was a member, did so in the darkness of the night, 
impelled by an apparent provocation or attack and in ignorance, therefore, 
whether they had to contend with individuals who were merely amusing 
themselves by discharging their firearms in the air or with bandits such as 
those who at that time infested the district. 

These circumstances seem to explain, although they do not in any manner 
justify, the absence of any investigation subsequent to that made by the 
military authorities of these events for which reason the responsibility of 
Mexico in this case is not of a more serious character. 

In view of the foregoing, I believe that an indemnity of $9, 000, United 
States currency, is proper in the instant case. 


FERNÁNDEZ MacGregor, Commissioner: 


I concur in the opinion of the Presiding Commissioner. 
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DEcI=0N 


The United Mexican States shall pay to the United States of America on 
behalf of Lillie S. Kling the sum of $¢ 000 (nine thousand dollars) without 
interest. eS 


- Done in Mexico, D. F., this 8th dar of October, 1930. 


EL F. ALFARO T 
Presiding Commissioner ` 
FRED K. NIELSEN ` Anei 
l Commissioner 
G. FERNÁNDEZ MACGREGOR 
Commissioner ` 


Lovis B. GORDON v. THE -NITED MEXICAN STATES 
(Docket No. 712; —ecision No. 158) 
Opinion rendered Dctober 8, 1980 


Claim for damages for physical injuries received ab the hands of two Mexican’ military 
officers who were engaged in target practice acd upon whom no punishment was imposed. 
The record of the proceedings does not sustaix the presumption that the officers were en- 
gaged in the performance of a military duty when ma wounded the claimant, but leads to 
the belief that the act in question was outsid: the Ime of service. The personal acts of 
officials not within the scope of their authority do noè entail responsibility upon the state. 

Nor does it appear that there has been a deractive edministration of justice so clear as to 

give rise to international responsibility. Pretminary proceedings were instituted imme- 
diately, one of the accused was arrested prom tly, ard although there was an unexplained 
delay in the arrest of the second, when he wae inally arrested he was not treated lenienily. 
The decision of the court absolving the two accused from penal responsibility was reviewed 
by the competent superior court and found ta >e in accordance with the law. 
- In view of the circumstances, this decision of £ court of last resort cannot be said to amount 
to an outrage, or to have been rendered in bad_faith, or to show a wilful neglect of duty or 
insufficiency of governmental action so far shai of insernational standards as to constitute 
a denial of justice. ; 

Dissenting opinion by Commissioner Nielsex. 


Commissioner FERNÁNDEZ MacGrecor, for the Commission: zp 

Claim is made in this case againsi the United Mexican States by the 
United States of America on behalf of ouis B. Gordon, an American citizen, 
to obtain damages in the sum of $5,000 United States currency, for physical 
injuries received at the hands of two L_exican military officers, upon whom 
absolutely no punishment was imposed. a 

On November 25, 1912, the steamsip San Juan, owned by an American 
company, was anchored about one-haki mile from shore in the Port of Aca- 
pulco, Guerrero, Mexico. Louis B: Gc-don, who was first assistant engineer 
of the vessel, noticed at about 5:45 p. n. thst the ship was being fired upon 
by some person or persons stationed oz the nearby Port San Diego, and re- 
ported the matter to the Captain whc ordered him to warn: the passengers 
and the officers to remain on the oppcsite side of the ship. While carrying 
out this order the claimant was wounced in the left side, being totally in- 
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capacitated as a result of the injury for 26 davs and unable fully to perform 
his duties as engineer for three months. 

At the request of the American Vice Consul at Acapulco, the Mexican 
military authorities investigated the case, reporting that Dr. Juan Avalos 
had fired the shots and that he had been immediately placed under arrest. 
The matter was referred to the District Judge of Acapulco who personally 
boarded the vessel prior to its departure to make the necessary investigation 
which showed that not only had Dr. Avalos fired but also Captain Felix 
Aguayo, while both were engaged in target practice. 

The proceedings followed the usual course, and finally the judge rendered 
a decision acquitting the two persons accused of wounding Gordon on the 
ground that as it did not clearly appear which of the two individuals engaged 
in target practice had fired the shot causing the injury, the provision of the 
Mexican law directing that in case of doubt the accused must be acquitted, 
was applied. 

The American Agency alleges in the first place that in view of the fact that 
the two Mexican military officers in question inflicted upon Gordon the 
physical injury of which complaint is made while engaged in target practice 
which is prescribed by the Mexican Army Regulations, the Mexican Govern- 
` ment is directly responsible for the resulting personal damages. Reference 
was made in this regard to a number of provisions of the Mexican Army 
Regulations to show that daily target practice was mandatory from which it 
‘is to be presumed that Captain Aguayo and Dr. Avalos were complying with 
a duty imposed upon them by law when they wounded the claimant. It 
was represented that soldiers are on duty 24 hours a day, and that as the 
target practice in question took place at five o’clock in the afternoon on the 
grounds of a fort, the foregoing clearly demonstrated that Mexico is directly 
responsible according to the established principles of international law. 

The foregoing reasoning tends to demonstrate a legal presumption; that 
the Mexican officials were engaged in the performance of a military duty 
when they wounded Gordon. But the record of the proceedings does not 
sustain this presumption. Doctor Avalos testified that he acquired a 
“Parabellum” pistol, and’ wishing to try it out, together with Captain 
‘Aguayo, set up a target and began firing. Aguayo confirms this version and 
-even adds that the pistol was unfamiliar to him as he had never fired one of 
this make. It is also to be noted that the persons responsible for the crime 
were turned over to a civil judge and not to the military authorities as would 
have been obligatory had they committed a crime while on duty. Colonel 
Gallardo, the commandant of the fort, told the captain of the ship that the 
shots had not been fired by any of his men. In view of the preceding, it 
seems reasonable to assume that the target practice of the two officers was 
not that prescribed by regulations, but of an absolutely different éharacter in- 
stituted as the result of the private purchase of the “Parabellum” pistol. 
It is not known on the other hand whether army doctors are required to 
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perform target practice. Everything then leads to the belief that the act 
in question was outside the line of serviz and the performance of the duty. of 
a military officer, and was a private act a-d under those conditions the Mexi- 
can Government is not directly responsi- for the injury suffered by Gordon. 
(See Borchard, Diplomatic Protection of Citizens Abroad, par. 80, page 193, 
Ed. 1922; the case of Youmans, Dock=t No. 271; the case of Stephens, 
Docket No. 148, of this Commission.) - | 

The Commission likewise rejects the cont2ntion of the responsibility of 
Mexico founded by the clause of the Iteneral Claims Convention under 
which the two contracting nations assime responsibility for claims arising 
from acts of officials or others acting fcr -ither government and resulting in 
injustice. Not every act of an official is cindmg upon the governments; it is 
necessary that it “result in injustice” amc this phrase is merely another man- 
ner of saying that the act is unjust az :ording to international law. The 
principle is that the personal acts of ofi.zials‘not within the scope of their 
authority do not entail responsibility vron a state. It has already been 
said that the Mexican officials in queseon acted outside the line of their 
duty. ‘Therefore no responsibility attac 2s to the Mexican Government on - — 
this count. 

The clzimant also complains that the 2cforts made by the Mexican authori- 
ties to arrest and bring to trial the perp=trators of the crime, were lax and 
inadequate. The Commission finds tha: the preliminary proceedings were 
instituted immediately, since notwithsi sæ ding the fact that the captain of 
the vessel and the American Vice Const] dedded not to request the arrest 
of the guilty persons, so as not to delay b= sailing of the said vessel, the case 
from the very day of the events was befox the judge who personally boarded 
the ship in order to make the prelimirery irvestigation. Dr. Avalos was 
arrested at once and his formal commitm=nt t> prison ordered on the second 
of December; the report of the expert onthe wound suffered by Gordon was 
rendered on November 25, and althougt the Commission has not before it 
the whole judicial record, but only extm.cts thereof filed by the Mexican 
Agency, it is assumed that further inve-igation was made and other wit- 
nesses examined, as shown by the final Gecision of the case and the statement 
of the American Vice Counsul, who on tle 26th of November, addressed a 
letter to the Secretary of State reportinz that the trial judge had asked him 
that same day for the affidavits executed zy the persons on the ship who had 
witnessed the events. Unfortunately, i; =ems that the arrest and examina-. 
tion of Captain Aguayo did not take »<ce immediately. There is corre- 
spondence from the American Consulate addressed to the judge and to the 
Military Commandant of Acapulco reci esting information concerning the 
status of the proceedings and indicating tL> failure to arrest Captain Aguayo. 
The Mexican authorities replied (it aprewrs with some delay because of the 
fact that the communications were wrict=n in English) that they had been 

. this Journan, Vol. 21 (1927), p. 57 . and Vol. 22 (1928), p. 448. 
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unable to effect the arrest of Captain Aguayo for the reason that he had been 
assigned to field service, but that the proceedings were being followed and 
that letters rogatory had. been sent to another judge (probably to examine or 
arrest Captain Aguayo). The fact is that he was not arrested until July 16, 
1913, that is to say, six months after the events, and formally committed to 
prison on the 19th of the same month. The delay is evident and is not suff- 
ciently explained; counsel for Mexico made reference to the then existing 
political disturbances extending throughout the whole Mexican Republic, 
disturbances which are confirmed by history (the overthrow of President. 
Madero by Victoriano Huerta in February of 1913) and corroborated to a 
certain extent by the correspondence of the American Consul addressed to 
the Secretary of State in Washington, which on April 24 states: ‘Govern- 
ment is merely nominal and without adequate authority. The courts are 
paralyzed by fear...” “Anarchy prevails throughout this region.” 

As to the remaining points, it does not appear so clearly that the Mexican: 
authorities were disposed to treat Captain Aguayo with lenity, for although 
it is true that he was not arrested until July 16, 1913, he was not allowed 
his liberty on bail until the following 28rd of August, notwithstanding the 
fact, that under the provision of Mexican law, this could have been allowed 
much earlier. After the arrest of Captain Aguayo the proceedings continued 
their course until the rendering by the judge cf the final decision on October 
2,1913. It does not appear then that there has been in this case a defective 
administration of justice so clear as to give rise to international liability. 

The American Agency complains finally, that the decision rendered in the 
case constitutes a denial of justice, inasmuch as the two persons responsible 
for the physical injury suffered by Gordon were released without the imposi- 
tion of any penalty. The facts proven before the judge and upon which he 
based his decision, are the following: Doctor Avalos and Captain Aguayo 
arranged to try out a small pistol belonging to the former on the covered 
way of Fort San Diego, setting up a target against a wall one meter in height 
which faced the sea; they did not take the precaution of ascertaining whether 
there were vessels of any kind behind the walls; they fired shots the number 
of which cannot be determined since the witnesses and the accused themselves 
do not agree on this point; the latter state that one shot only fired by Captain 
Aguayo passed beyond the wall into the sea; but the inspection of the said 
wall and of the S. S. San Juan shows that several shots passed beyond the 
wall, it not being possible to determine which one of the two accused fired the 
shots which struck the 8S. S. San Juan. The judge drew the conclusion, 
based on the foregoing, that the act of the accused was not intentional, but. 
that there existed carelessness, improvision and lack of reflection or care on 
their part in firing the shots; that the corpus quasi-delictt is proven by the 
physical injury received by Gordon; but as the wound was caused by one 
shot only and being unable in any way to ascertain which one of the two 
accused fired it, neither of them could with certainty be declared to be the 
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author of the physical injury in quest.ce, therefore, basing his action on a. 
provision of the Mexican law which stetes that an accused cannot be con- 
victed unless it is proven that he had inc red in the commission of the crime 
seme of the penal responsibilities fixed by the law, and that in case of doubt 
ies must be acquitted, he absolved the two accused in this case. 

. It is possible that the judge could have 2mposed upon the accused a penalty 
based only on the carelessness of their ¿st of discharging a firearm without 
taking the proper precautions. But it s32ms that the crime of which Avalos 
and Aguayo were accused, that of phys.cal injuries through negligence (por 
mulsa) was a, reasonable and adequate carge, when the events were recent, 
and the judge was restricted to the com Bint as presented. Apart from the 
injuries inflicted, the act of carelessness: or improvision on the part of ape 
accused would have merited a very smal penalty. 

The decision was reviewed by the cometent superior court and an to 
be in accordance with the law. The qu-stion, then, is one of a decision of a 
court of last resort and in view of the zxcumstances, and of the opinions of 
this Commission in analogous cases, ft zannot now be said that the said 
decision amounts to an outrage, or that isis rendered in bad faith, or shows-a 
wilful neglect of duty or insufficiency af governmental action so far short of 
international standards as to constitute cenial of justice. z 

For the reasons stated, the claim of Lzuis B. Gordon must be disalipwed: 


DECIECN 


- The claim of the United States of Ametica on behalf of Louis B. Gordon i is 
disallowed. 
Done in Mexico, D. F., this 8th day «` October, 1930. 
H. F. ALFARO 
Presiding Commissioner ` 
G. FERNÁNDEZ MACGREGOR 
Commissioner ` 


Commissioner NIELSEN, dissenting. 

Contentions with respect to liabilicy are predicated on two grounds: 
(1) direct responsibility for the actioc cf Mexican military authorities in 
connection with the shooting of an engiteer on an American vessel, and a 
ncn-punishment of the offenders. 

I do not find myself in entire harmcry with the conclusions of my asso- 
clates nor with the arguments advancec. zy either Agency in its brief relative 
to the question of responsibility for the acts of soldiers, and specifically in 
this case, for the acts of officers. It s2ems to me that with respect to the 
majority of cases coming before interna;-onal tribunals involving questions 
as to the responsibility for acts or omissicns of agencies or functionaries of a 
government it is convenient and logical to make use of two general classifica- 
ticns. 
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On the ore hand, a nation becomes responsible if there is a failure to live 
up to weil defined obligations of internationallaw. Thus for example, it isa 
requirement of. international law with respect to injuries caused by private 
individuals:to aliens that reasonable care must be taken to prevent such 
injuries in the first instance, and suitable steps must be taken properly to 
punish offenders. When conduct on the part of persons concerned with the 
discharge of governmental functions results in a failure to meet this obliga- 
tion a nation must. bear the responsibility. 

On the other hand, there is what may conveniently be called a direct 
responsibility on the part of a nation for acts of representatives or agencies 
of government, such as liability under certain conditions, for acts of soldiers 
‘or damage caused by public vessels. A nation is not responsible for acts of 
soldiers committed in their private capacity, that is, when the soldiers are 
not under some form of authority. But it seems to me that it may be mis- 
leading to emphasize too much any idea as to reprehensible acts being within 
the competency or scope of duty of those guilty of misdeeds. There are of 
course private acts of malice that do not impose responsibility. But in con- 
nection with the question of direct responsibility it is assuredly important to 
take account of the nature of the agency or functionary that inflicts injury 
and of the element of control which the law presupposes in connection with 
this form’ of responsibility. Thus in the Youmans case, Opinions of the 
Commissioners, Washington, 1927, p. 150,2 the Commission expressed its 
views with respect to an argument made as to responsibility for acts of an 
official committed “outside the scope of his competency, that is to say, if he 
has exceeded his powers.” It was observed in effect by the Commission 
that if there could be no responsibility for an act considered to be ‘‘outside 
the scope of his competency” it would follow that generally speaking no 
‘wrongful acts committed by an official could be considered as acts for which 
his government could be held liable. Cases in which laws enjoin wrongful 
‘action on officials are undoubtedly exceptional. And it was further observed 
that soldiers inflicting personal injuries or committing wanton destruction or 
looting always or practically always act in disobedience of some rules laid 
down by superior authority, and that there could therefore, broadly speaking, 
be no liability whatever for such misdeeds if the view were taken that any 
acts committed by soldiers in contravention of instructions must always be 
‘considered as personal acts. Undoubtedly in the case of soldiers the dis- 
tinction must be made between what have been called private acts and other 
acts. It is therefore proper to take account of conditions under which acts 
are performed. But it is equally important, if not more important, as I 
have suggested to take account of the principle of responsibility which has 
its Justification in that control which a nation must exercise to prevent 
wrongful acts and which takes account specifically of the position of those 
committing such acts. ` p 

2 This JouRNaL, Vol, 21 (1927), p. 571. 
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The element of control was interestingly. emphasized in the case of the, 
Zafiro, decided by the tribunal under #2 special agreement concluded be-- 
tween the United States and Great Britain August 18, 1910, American 
_ Agent’s Report, p. 478.3 In this case tz» United States was held responsible 
for looting committed by certain mem ==:s of the crew of a vessel at a time - 
when they were on shore leave and relie~<d from their duties. This decision 
may perhaps be considered to lose some af its force when account is taken of 
the fact that goods taken were returned 7 the commander of the vessel, and - 
that although the premises looted had sen overrun prior to the arrival of 
the members of the crew, the tribunal held that, since the latter had par-: 
ticipated in the wrongful act, the Unite= States should be held liable for all 
losses sustained. However, the case hes an interesting bearing on the ele~- 
- ment of control that it was considered the POTE DAGI was obliged to exer- - 
cise. 

In the instant case it would seem to ba clear that if private soldiers rere 
engaged in target practice from the for: or from environs belonging to the 
fort there.would be responsibility on the >art of the government. And this 
would be so, even though the soldiers vere engaged in target practice at 
some hour not specifically prescribed, <r in some manner not precisely re- 
quired by army regulations. The soldizss in this situation would be in the 
position in which it is considered respots bility would attach for their acts; 
they would be under some form of contz— or authority of officers.: It there- 
fore seems to me that if officers themse-es engaged in some kind of target 
practice in the same circumstances ther= should be responsibility on the part. 

f the government for their acts. The =stant case seems to me to present.’ 
such a situation. The two accused m=r advanced the defense that they 
were engaged in target practice. The jwe declared that this was in itself a. 
licit act. But he found that the eviden* established imprudence, improvi- 
sian, unskillfulness, negligence or lack at precaution and illicit consequence. 
Of course I do not mean that because of =. man’s official status a government 
must be responsible for every wrongful »«t committed by an officer. 

The element of uncertainty with resp==- to the question of direct responsi- 
- bility does not appear, in my opinion, Èu connection with the phase of the 
ease relating to non-prosecution. The >=cord of course shows much delay.. 
It may seem a little strange that both efficers should be found innocent.. 
But for the purpose of rendering a decon it appears to be unnecessary to - 
quarrel with the decision rendered by th=,1dge. From the standpoint of the- 
Commission it is not a vital point whet- he properly weighed the evidence, 
or whether his decision was erroneous 22 the light of his conclusions, or 
whether ke could reach no other decision ith respect to the particular charge. 
filed against the two. defendants, an insu=cient charge having been made by 
prosecuting authorities. The fact rem=ins that the two men fired, as the 
judge states in his opinion, twelve to seen ‘shots in the direction of the. 

3 * This JOURNAL, Vol 9 (1926), p. 385. 
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vessel. Several bullets struck the ship; the lives of passengers were en- 
dangered; the claimant was seriously wounded and incapacitated for vir- 
tually a month. The judge in his opinion stated that the evidence proved 
“the improvision, the lack of judgment or care on the part of the authors: 
who did not take any precaution, not even the precaution of looking beyond 
the wall which was only one meter high to ascertain that there were no 
vessels in sight, for if they had done so they could not have failed to notice 
that the S. S. San Juan provided such a large target,” and he expressed the 
conclusion that the illicit consequences of the target as was established 
by the evidence before him. 

Such recklessness with such effect on a foreign smi is assuredly nai a 
matter of slight concern. The judge points out in his opinion how indifferent 
the defendants were to the possible consequences of their acts. Indeed if the 
officers had diverted themselves shooting at the ship, it would seem that they 
would not more greatly have endangered lives and property. From a com- 
munication written by the commander of the vessel under date of November 
25, 1912, it appears that he took it for granted at that time that the shots 
were aimed at the vessel. 

There may be and probably is a distinction between the offense of such 
reckless action by itself and the offense of such action coupled with conse- 
quences such as the wounding of Gordon. For the latter the judge declared 
himself unable to inflict punishment, declaring that he could not determine 
from the evidence which of the defendants hit Gordon. But the utter 
recklessness which the judge describes undoubtedly is, and certainly should 
be, punishable under Mexican law, but through either the fault of the 
prosecuting authorities or through fault of the judicial authorities no punish- 
ment was inflicted. 

I understand the reasoning of my associates, and I realize that in all 
countries there are errors and inadequacies at times in connection with the 
administration of criminal jurisprudence. However, it seems to me that, if 
the instant case is to be decided by strict application of law, it is not possible, 
in the light of the delayed and abortive proceedings against the defendants, 
to reject entirely the contentions of the United States with respect to non- 
prosecution. If there may appear to be some doubt on this point, it s2ems to 
me I have support in my view in a precedent furnished by the two govern- 
ments parties to this arbitration. The case interestingly illustrates the 
extent to which the Government of Mexico insisted on an indemnity for 
non-prosecution of an American who wounded a Mexican and the extent to 
which the Government of the United States acquiesced in the justness of 
the request for reparation. 

A- Mexican who had committed a theft in Brownsville in 1904 attempted 
to escape from arrest and was wounded by a Texas police official. It was 
explained that the latter ordered his prisoner to halt; that since the prisoner 
did not do so, the official, a so-called “ranger,” being crippled in one leg, 
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knew that he could not make an arrest, and therefore fired first over the head 
of the fleeing man and later fired shozs which took effect. The ranger sur- 
tendered himself to the authorities, arz his case was investigated by a grand 
jury which, however, did not find a3 indictment against him. Mexico . 
requested an indemnity because the mager was not punished, and an in- 
demnity was paid by the United Stz. Foreign Relations of the United 
States, 1904, p. 478 et seq. | 

Cases of shooting to prevent escape of wrongdoers almost invariably. 
present difficult questions both from «Le standpoint of domestic law and 
from the standpoint of international aw. Whatever may be the precise 
facts in connection with the case just mentioned, it would seem that the 
error of judgment or lack of discretic- of the Texas ranger could certainly 
be no greater, and it appears to me to zave been less, than that described by 
the judge with respect to the conduz of the two Mexican officers under 


consideration in the instant case. i 
l i FERED K. NiEBLSEN 
Commissioner 


"E. R. KELLEY v. Toe T vreo MEXICAN STATES 


(Docket No. 685; Dscision No. 162) 
Opinion renderec. tober 8, 1930 


Claimant was employed under a four year ceatract, dated June 1, 1912, with the National 
Railways of Mexico. On or about May 1, 1014, without fault on his part and in violation 
of the terms of the contract, he was summari” discharged and damages are claimed for the 
breach of she contract. The order of discharge EÈ seems, applied to all American employees 
of the National Railways of Mexico, and wesdrsued by Provisional President Victoriano 
Huerta following the landing of American trc=;- at Vera Cruz, the fighting there between 
the armed forces of the two countries and the ~czupation of the city by the United States. 

In whatever light the landing of American bm »ps at Vera Cruz and the clash of military 
forces that followed may be viewed, it seems wa de clear that when these occurrences took 
place, and when the order for the discharge xf the claimant was given, hostilities of some 
ecnsiderable duration may reasonably have ben anticipated. The discharge of the claim- 
ant and other Americans holding responsible pcaitions with the railroad company was justi- 
fied from <he standpoint of national security zr 2s a measure of defense. . 

Arguments with respect to the operation œ p-inciples of law in relation to the effect of 
war on cantracts, whether contracts betweer. =1emies are annulled or merely suspended, 
heve no relevancy to the issue that is before {Li: Commission. The parties agree that an 
emergency arose in April, 1914, justifying the x2-irement of the claimant at thet time, and 
the question before the Commission is whether ike claimant, having been discharged as the 
result of a reasonable anticipation of a very s-x.cus emergency, should be paid the value of 
the unexpired term of his contract. 

There is a wide range of defensive measures—x. ime of hostilities the justification of which 
must be found in the nature of the emergencr im each given case and of the methods em- 
ployed to meet the situation; but no case has =2a brought to the attention of the Commis- 
sion in which compensation has been made fcr the damages inflicted as a result of the em- 
ployment of this so-called right of self-defence: Claimant was the victim of unfortunate 
occurrences, and in the light of the principles *7hich have been discussed, the Commission 
cannot properly award him compensation. i l 


Commissioner NIELSEN, for the Con-rission: 


This claim made in favor of E. R. Kby, an American citizen, in the sum 
of 11,384 pesos, with interest, is predi i+ed on allegations with respect to a 
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breach of contractual obligations. The case was argued.in May, 1927, in 
conjunction with the cases of J. E. Dennison, Docket No. 2332, Belle M. 
Hendry, Docket No. 2734, and Halifax C. Clark and Olive Clark, joint 
executors of the estate of Alfred Clark, deceased, Docket No. 2155. The 
aggregate of the principal sums of these claims is 177,404.08 pesos. All of 
these cases were reopened to afford the Agencies an opportunity to produce 
certain further evidence. The substance of the allegations set forth in the 
memorial of the United States is as follows: 

On June 1, 1912, claimant entered into a contract with the National Rail- 
ways of Mexico whereby he became an emplcyee of the railroad company. 
The terms of the contract stipulated that he should perform for a period of 
four. years the duties of Division Superintendent of the Interoceanic Kailway 
of. Mexico, a line of railway operated by the National Railways of Mexico, 
and that the compensation for-his services should be the sum of 600 pesos a 
month during the term of the contract. 

On the execution of the contract the claimant entered upon the discharge 
of his duties and faithfully performed them until on or about March 30, 
1914, when: he left Mexico and went to the United States for a period of leave 
of absence of sixty or ninety days which had been granted to him. On or 
about May 1, 1914, he was, without fault on his part, and in violation of the 
terms of the contract, summarily discharged aż the direction and by order of 
General Victoriano Huerta, Provisional President of Mexico. At the time 
of the. discharge of the claimant there remained under the contract a period 
of two years and two months during which his employment should continue. 
‘No compensation was paid to him subsequent to April 1, 1914. The total 
amount of compensation due claimant for the period of time under the terms 
of the contract after his discharge is the sum of 15,600 pesos, Mexican 
currency. | 

As soon as the claimant was discharged from the services of said company 
he endeavored to obtain other employment but he was unsuccessful until on 
or about January 1, 1915, when he entered into an agreement of employment 
at a monthly salary of $124, currency of the United States, with the Texas- 
Mexican Railway which operated a line of railway between Laredo and 
Corpus Christi, Texas. The total amount paid to him as salary under that 
employment up to the date of the expiration of the contract with the Na- 
tional Railways of Mexico was $2,108, currency of the United States, or 
4,216 pesos, Mexican currency, which should be deducted from the above 
Stated sum of 15,600 pesos due to claimant. 

- Among the defenses advanced in behalf of Mexico in this case is the argu- 
ment that the Government of Mexico is not responsible for the acts of General 
Victoriano Huerta. i 

But the contention is also made in the answer that, even if such responsi- 
bility existed “taking into consideration that in April, 1914, American 
troops. were landed in Vera Cruz, Mexico, and that the claimant, E. R. 
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Kelley, says in his affidavit (Annex = cf the memorial) that ‘all American 
employees of the National Railways 22 Mexico’ (including himself) were 
ordered discharged at that time, such <n order, if any, would have been a 


= “necessary and reasonable measure of ccblic policy dictated by a government 


in the exercise of rights of sovereignt~ for the protection and safeguard not . 
‘only of national integrity, which of iss would completely justify the act, 
but for the personal safety of all those American citizens who being engaged 
in the business of public transportaticn n Mexico at a time when there was 
great public excitement over the lancicg of American troops in Vera Cruz, 
were certainly exposed to grave and amminent danger as long as they con- 
-tinued in their respective employments.” The Commission feels constrained 
to take a view of the case in harmeny with the principal point of these 
contentions. l 

Without undertaking to daiat all tzæ incidents of 1914 at Vera Cruż in 
. precise terms of international law pestaning to war, or measures stopping 
short of war, or something else, or to a2ply to such incidents concrete rules 
-of that law, we are of the opinion thx- a proper disposition of the instant 
case may be found in principles of lav to which proper application may be 
given in determining the question of inszrnational responsibility. 

On April 20, 1914, the President of Le United States appeared before the 
two Houses of Congress and detailec what he described as “wrongs and 
annoyances” suffered by representatives of the United States in Mexico, 
and he asked ‘the approval of Congress to “use the armed forces of the 
United States in such-ways and to ‘sucl. 2xtent as may be necessary to obtain 
from General Huerta and his adheren:s the fullest recognition of the rights 
and dignity of the United States.” Hcvsee Document No. 910, 63d Congress, 
‘2d Session. To be sure, the President szoressed a “deep and genuine friend- 
ship” on the part of the American pe»p-e for the people of Mexico, and he 
stated that he earnestly hoped that wa = was not at the time in question. 
However there was fighting between Mexican and American forces, and the 
city of Vera Cruz was occupied. Foreegt Relations of the United States, 1914, 
p- 477, et seg. In whatever light the landing of American troops at Vera 
Cruz and the clash of military forces taaz followed may be viewed, it seems . 
‘to be clear that when these occurrences zook place, and when the order for 
the discharge of the claimant was giv2a, hostilities of some considerable 
duration may reasonably have been axtizipated. 

There are well defined rules of inte-rstional law for the safeguarding of 
Tights of non-combatants. But there <r3 of course many ways in which non= 
combatants may, without being entithJ to compensation, suffer losses in- 
cident to the proper conduct of hostile szerations. And a government has 
recourse to a great many measures oz 3alf-protection distinct from actual 
military operations such as the segregetion or internment of enemy nation- 
als, the elimination of such persons frær. any positions in which they might 
be a source of danger, and their exclus.ct. from prescribed locations. With 
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respect to practices in Europe during the World War, see Oppenheim, Inter- 
national Law, Vol. II, 3rd ed., p. 149, et seg., and as to action taken in the 
United States, see United States Statutes at Large, Vol. 40, Part II, p. 1716, 
et seq. 

With reference to matters more directly connected with actual military 
affairs there are interesting illustrations of property losses for which those 
who have suffered such losses have not been considered to be entitled to 
compensation. 

Thus it was held in the arbitration between the United States and Great 

Britain under the special agreement of August 18, 1910, that under certain 
conditions submarine cables might be cut without compensation being made 
for loss incident to the destruction of the physical property. In that case 
the British Government did not dispute the propriety of cutting the cables, a 
military measure, but argued that compensation should be made for the cost 
of repairing the cables. Cuba Submarine Telegraph Co., Ltd., and the 
Eastern Extension, Australasia and China Telegraph Company, Ltd. cases, 
Report of the American Agent, p. 40.! In the same arbitration it was held 
that in time of war property may be destroyed in the interest of the preserva- 
tion of the health of military forces and that compensation need not be made 
for the property. Case of William Hardman, tbid., p. 495.2 It was said by 
the tribunal in that case that the presence of troops at a certain town where 
the property was located was a necessity of war, and the destruction required 
for their safety was consequently a necessity of war. In this case it was 
similarly argued in behalf of Great Britain that, while property might 
properly be destroyed for the purpose of preserving the health and increasing 
the comfort of troops, the right to destroy should be ist subject to the 
payment of compensation. 
_ It may also be observed that extensive pecuniary losses have of course 
occurred in various ways when the outbreak of hostilities has brought about 
the interruption of contractual relations, although rights established prior to 
such hostilities may in some measure have been preserved. 

We do not agree with the Mexican Government’s contention that the 
existence of a contract between the claimant and the National Railways of 
Mexico has not been proven. From the evidence it appears that the claim- 
ant, had contractual rights and that he was prevented from the continued 
enjoyment of such rights. But in the light of principles which have been 
briefly discussed, the discharge of the claimant, an American citizen, holding 
a responsible position when these occurrences at Vera Cruz took place, could 
not be regarded as an arbitrary invasion of contractual property rights for 
- which compensation should be made by the Mexican Government. 

It was argued in behalf of the United States that if any rule or principle of 
‘international law in relation to war came into operation as a result of the 
situation which brought about the discharge of the claimant it would merely 

1 This JOURNAL, Vol. 18 (1924), pp. 835 and 842. Ibid., Vol. 7 (1918), p. 879. 


392 THE AMERICAN JOURNAL C? INTERNATIONAL LAW 


have the effect of suspending the claimaay’s contract and not of wiping it out 
entirely, and that the utmost that could Lave been justified would have been 
a very short suspension of a long terx. 2ontract. Counsel quoted several 
statemerts from writers on internatiex:l law to the effect that contracts 
between nationals of belligerent states are necessarily suspended during war, 
also that there is a rule of internationel law that war suspends but does not 
annul such contracts. 

When two nations are at war it mey be possible for their respective na- 
tionals to carry on contractual relaticms but as a general rule it is certainly 
not very convenient to do so, even if iz be permitted by the governments. 
In the consideration of the legal effecs o? such contracts it is necessary ac- 
curately to analyze the conditions uniz1 which such agreements are made 
and the nature of the authority that may prohibit or regulate them. And 
these matters can easily be analyzed arc understood, whatever statements of 
various kinds may have emanated frox. authors. 

Belligerent nations at times enact law: -:orbidding or regulating intercourse 
of their nationals with the nationals c enemy countries. A nation may 
deem it proper to put into effect such l2:6lation in one war in which it is en- 
gaged and to refrain from doing so durirg the course of some other war, and 
legislation may be enforced during a part of the period of hostilities. Laws 
of this nature enacted by governments vary in form, scope and legal effect. 
In the light of an analysis of international practice, it seems to be clear that 
there never has been any general consert among the nations of the world 
binding themselves by rules or principles of international law to control the 
acts of their respective nationals in +Ł= making of contracts with enemy 
nationals. Dr. Oppenheim, with his usual clarity and exactness, deals with 
this subject as follows: 

Before the World War, followizg Bynkershoek, most British and 
American writers and cases, and als2 some French and German writers, 
asserted the existence of a rule of Ixzzrnational Law that all intercourse, . 
and especially trading, was ipso fects by the outbreak of war prohibited 
between the subjects of the bellige-ents, unless it was permitted under 
the custom of war (as, for instanc3. ransom bills), or was allowed under 
special licenses, and that all cont-scts concluded between the subjects 
of the belligerents before the outkcveak of war became extinct or sus- 
pended. On the other hand, mos; German, French, and Italian writers 
denied the existence of such a rule, bit asserted the existence of another 
according to which belligererits w27= empowered to prohibit by special . 

` orders all trade between their own and enemy subjects. 

These assertions were remnants 2i the time when the distinction be- 
tween International and Municipe Law was not, or was not clearly, 
drawn. International Law, being = law for the conduct of States only 
and exclusively, has nothing to de cLrectly with the conduct of private 
individuals, and both assertions evs, therefore, nowadays untenable. 
Their place must be taken by the st:rtement that, States being sovereign, 
and the outbreak of war bringing ime peaceful relations between bel- 
ligerents to an end, it is within the competence of every State to enact 
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`” by its Municipal Law such rules as it pleases concerning intercourse, 
and especially trading, between its own and enemy subjects. 

And if we look at the Municipal Laws of the several countries, as they 
stood before the World War, we find that they have to be divided into 
two groups. To the one group belonged those States—such as Austria- 
Hungary, Germany, Holland, and Italy—whose Governments. were 
empowered by their Municipal Laws to prohibit by special order all 
trading with enemy subjects at the outbreak of war. In these countries 
trade with enemy subjects was permitted to continue after the outbreak 
of war unless special prohibitive orders were issued. To the other 
group belonged those States—such as Great Britain, the United States 
of America, and France—whose Municipal Laws declared trade and 
intercourse with enemy subjects tpso facto by the outbreak of war pro- 
hibited, but empowered the Governments to allow by special license 
all or certain kinds of such trade. In Great Britain and the United 

>- States of America, it had been, since the end of the eighteenth century, 

an absolutely settled rule of the Common Law that, certain cases ex- 

. cepted, all intercourse, and especially trading, with alien enemies þe- 

coe ipso facto by the outbreak of war illegal, unless allowed by special 
icense. 

When the World War came, the belligerents by statute or decree sup- 
plemented or varied their Municipal Law relating to trading with the 
enemy. Thus Great Britain, in September 1914, passed the Trading 
with the Enemy Act, 1914, forbidding (except under license) all transac- 
tions during the war which were prohibited by Common Law, statute, 
or proclamation, and among them were all that would improve the 
financial or commercial position of a person trading or residing in an 
enemy country: e.g., paying debts to him, dealing in securities in which 
he was interested, handling goods destined for him or coming from him, 
or contracting with him. By a decree of September 27, 1914, France, 
after a preamble reciting that war of itself prohibited all commerce with 
the enemy, expressly forbade all trade with enemy subjects or persons 
residing in an enemy country, all contracts (tout acte ou contrat) with 
such persons, and the discharge for their benefit of obligations, pecuniary 
or otherwise, resulting from “tout acte ou contrat passé.” Germany, by 

- an ordinance of September 30, 1914, prohibited all payments to persons 

` resident in the British Empire, and the ban was extended later to per- 

sons resident in other enemy countries. But German law admits trad- 

ing with the enemy which is not expressly forbidden, and legislation in 

Germany against such trading seems to have been less rigorous than 

in Great Britain or France. The United States, by the Trading with 

the Enemy Act of October 6, 1917, prohibited all trading or contracting 

with persons resident or doing business in an enemy country, all payments 

to such persons, and all business or commercial communicaticn with 
them. International Law, Vol. II, 8rd ed., pp. 152-156. 


. Finally, it may be noted with respect to this subject that legislation of the 
United States and of Great Britain such as is referred to by Dr. Oppenheim 
was not by its principal provisions concerned with contracts made between 
persons within the territorial Jurisdiction of each country but with intercourse 
across the line, so to speak, or in other words, with contracts made by na- 
ticnals with persons domiciled or resident in the enemy country. Therefore, 
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it is cleer that matters of this kind hzv2 no relevancy to the issue that is 
before this Commission. And furthermore it should be observed that, as 
regards the particular point of defens: under consideration, the argument 
made in behalf of the Mexican Government with respect to the operation of 


. principles of law in relation to war we3 not concerned with such matters. 


The discharge of the claimant and other Americans holding responsible posi- 
tions with the railroad company was , ustified from the standpoint of na- 


tional security, or as might be said, as » measure of defense. 


t 


When all intercourse between nationals of belligerent governments is for- 
bidden, intercourse incident to contracual re_ations is of course suspended. 
Compensation is asked in behalf of the claimant from the date when he was 
discharged, very shortly after the landizz of American troops which gave rise 
to the emergency. In connection wizh the consideration of contentions 
made with respect to the suspension ard annulment of contracts in time of 
hostilities, we are not concerned with questions relative to remedies that may 
or should exist with regard to the preservatior of pecuniary rights that have 
fully accrued under a contract prior to the outbreak of hostilities. See on 
this point Neumond v. Farmers Feed Co. of New York, 244 N. Y. 202. It is 
not contended that a debt due prior to the emergency which arose in April 
1914, has been annulled. The argumect in the instant case with respect to 
suspension of a contract as distinct from an annulment must evidently be 
predicated on the theory that an emergency cculd not justify a suspension of 
contractual relations in a manner that would Lave the effect either of render- 
ing impcssible the renewal of such relat ons azter the cessation of the emer- 
gency or the realization of pecuniary benefits under the contract during the 
period of suspension. 

With respect to the argument made iz behaf of the United States relative 
to the destruction of contractual properzy rights, it was contended on the 
part of Mexico that, even if it were assimed that such rights had been de- 
stroyed, there was no consequent viola-ion of international law. Touching 
this point citation was made of the dictum in the often quoted case of Brown 
v. United States, 8 Cranch 110, that the right t> confiscate property of enemy 
nationals found within the jurisdiction of a belligerent government at the 
beginning of war is not forbidden by -nternational law, even though the 
humane policy of modern times had mt-igated the exercise of the right. 

During the last century there has bezn a wcrld wide effort to mitigate the 
horrors of war. The principle has been acknowledged more and more that 
the unarmed citizen shall be spared in person, property and honor, as much 
as the exigencies of war will permit. There may still be two theories with 
respect to this question: one that confscation is forbidden; the other, that 
while the violation of private enemy property may be an obsolete practice of 
barbarism, the strict legal right of comfiscation still exists. But it is un- 
necessary for us extensively tc deal witt this interesting subject, because the 
conclusion reached by the Commission and its disposition of the issues in the 
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instant case are not at variance with the enlightsned view aptly expressed by 
Dr. Oppenheim that ‘‘there is now a customary rule of International Law in 
existence prohibiting the confiscation of private enemy property and the 
annulment of enemy debts on the territory of a belligerent.” International 
Law, 3rd ed., vol. 2, p. 158. 

A question with respect to the confiscation of property might have arisen 
had the railroad company been forbidden to pay to the claimant any salary 
due to him prior to the occurrences at Vera Cruzin 1914. Evidently noth- 
ing of that kind took place. To be sure it is argued that property rights were 
destroyed or confiscated through the discharge of the claimant, as a result of 
which he lost what he might have earned had he been permitted to fulfill the 
terms of his contract. But in the argument of this case it was finally ad- 
mitted in behalf of the United States that some kind of an emergency did 
exist in 1914 when the American troops landed ai Vera Cruz, and that the 
emergency justified a temporary retirement of the claimant from the im- 


-portant position with the railroad company. It was argued, however, that 


there was no justification for dispensing with his services except during the 
period of the emergency. That period was estimated variously to be for a 
few days, or until the withdrawal of General Huerta from Mexico, or until 
the departure of American troops from Vera Cruz. ‘The troops landed in 
April, 1914, and withdrew in November of that year. It does not appear 


: from the record whether there were any negotiations between the parties 


with respect to reémployment. 

The case becomes simplified when it is seen that it is common ground be- 
tween the parties that an emergency arose in April, 1914, justifying the re- 
tirement of the claimant at that time. The question is then presented: 
What should subsequently be done? In the light of even a meagre knowl- 
edge of the serious occurrences under consideration it is clear that Mexican 
authorities would not reasonably anticipate some slight emergency prompt- 
ing them merely to notify the claimant of a suspension from, but early re- 
sumption of, employment. Of course there could be no logical or indeed 
reasonable speculation at that time as to the future. Another possible 
expedient might have been that the claimant could have been retired from 
service, and that when it was considered that the emergency had ceased, the 
railroad official who took his place could have been discharged and the 
claimant restored. One can imagine still another solution, in effect that 
apparently insisted upon by the claimant government at the present time, 
that the claimant, being permanently discharged, should be paid for what he 
lost, because he was not permitted to fulfill his contract. Happy sugges- 
tions, practical or impractical, may be made in retrospect as to methods by 
which unfortunate occurrences might have been avoided. The Commission 
must deal with the facts before it and apply to conflicting interests proper 
principles of law in the absence of concrete rules. The question before the 
Commission is whether the claimant, having been discharged as the result of 
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a reasonable anticipation of a very seius emergency, should be paid the 
value of the unexpired term of his ccatract. Certainly if this admitted 
emergency had lasted throughout tke period of the contract, the right to 
retire the claimant from service during : kat period being conceded, it is difi- 
cult to perceive the logic of an arguxeri that he should be paid for services 
not rendered, services performed by s>-1= one else who was paid. Yet com- 
pensation is claimed.from the date of -m= discharge of the claimant. 

As is shown by precedents that hare t2en cited and others that might be 
mentioned, there is a wide range of def=-xive measures in time of hostilities. 
Undoubtedly the justification of such mexsures must be found in the nature 
of the emergency in each given case and of the methods employed to meet 
the situation. 

As bearing on this question as to the ea=racter of an emergency in the light 
cf international precedents, citation was made in behalf of the United States 
by counsel in an elaborate argument s2- of an extract from a note written 
by Secretary of State Webster in 1842 xEŁ regard to the so-called interesting 
Caroline incident. But the emergency ~ith which Great Britain and the 
- United States were concerned in the ccruversy with respect to the destruc- 
tion of the Caroline and the incidental ~wcanding and killing of some Ameri- 
cans within American jurisdiction by 2 Canadian force is not one that ap- 
pears to be apposite to the instant cass To be sure, the destruction of the 

Caroline might be regarded as a defensive reasure. Itinvolved hostile oper- 
ations and an invasion of American 3e7=reignty which, however, did not 
prompt the United States to go to wa? The precise question which was 
discussed in connection with these inz cents evidently pertained to the 
justification for a violation of sovereigr:~. Great Britain invoked the so- 
called right of self-defense, and Secreta:7 o7 State Webster, while apparently 
conceding some such right, stated in eft-«3 that its exercise should be con- 
fined to cases in which the “necessity œ zhat self-defense is instant, over- 
whelminz, and leaving no choice of meers, and no moment for deliberation.” 
Moore, International Law Digest, Vol. IZ, m. 409, et seg. 

Moreover, there has not been brought E: our attention any case in which 
this right or so-called right has been exe:3 sed where compensation has been 
made for the damages inflicted as a rest -f the measures employed. This 
interesting historical episode appears to Lave little or no pertinency to the 
instant case even by way of analogy. Ard while the same is doubtless true 
-of another related incident, it may be nct2= that the only case growing out of 
the Caroline incident which was presente= to the Commission in the arbitra- 
ticn between the United States and Gr2as Britain under the treaty of 1853 
was dismissed by the umpire. Case of 1/sLeod, Moore, International Ar- 
bitrations, Vol. 3, p. 2419. 

Payment must be made for property a->ropriated for use by belligerent 
forces... Unnecessary destruction is forbidden. Compensation is due for the 
benefits resulting from ownership or user. In dealing with the precise ques- 
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tion under consideration by such analogous reasoning as we consider it to be 
proper to employ, we must take account of things which in the light of inter- 
national practice have been regarded as proper, strictly defensive measures 
employed in the interest of the public safety. Generally speaking, interna- 
tional law does not require that even nationals of neutral countries be com- 
pensated for losses resulting from such measures. In giving application to 
principles of law it is pertinent to bear in mind that it is rights of such persons 
with which international tribunals have generally been concerned in the dis- 
position of claims arising in the course of hostile operations. Rights secured 
to nationals of enemy governments are generally dealt with in peace ar- 
rangements in a preliminary or final way. However the existence of such 
rights appears to be interestingly recognized in Article III of the Convention 
of The Hague of 1907 respecting the law and customs of war on land. 

The Joss sustained by the claimant is of course regrettable. The record 
reveals the high estimate put upon his services by the president of the rail- 
road company. He was the victim of unfortunate occurrences, and in the 
light of the principles which have been discussed, the Commission is of the 
opinion that it cannot properly award him compensation. 

FERNÁNDEZ MacGregor, Commissioner: 

I agree that this case must be disallowed. The landing of American forces 
in Vera Cruz gave the right to any Government of Mexico to take defensive 
measures for its territory, sanctioned by international law, among which is 
certainly included the right to remove the Norta American citizens employed 
on the Mexican railways which were to be used for strategic purposes. 


DECISION 


The claim of the United States of America on behalf of E. R. Kelley is 
disallowed. 
Done in Mexico, D. F., this 8th day of October, 1930. 
H. F. ALFARO 
Presiding Commissioner 
FreD K. NIELSEN 
Commissioner 
G. FEENÁNDEZ MACOREGOR 
Commissioner 
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Académie de Droit International, Recs: des Cours, 1929. Paris: Librairie 
Hachette, 1930. Vol. I, pp. 693; 7o. II, pp. 627; Vol. III, pp. 625. 
Indexes. . 


These three volumes, being Vols. 2€, 27, and 28 of the collection, contain 
the lectures delivered at the Hague Academy of International Law at its 
session in 1929. Altogether fifteen proc2ssors gave lectures at the 1929 ses- 
sion of the Academy. Ten countries were represented by lecturers as 
follows: Belgium, two (De Visscher acc Hostie); France, three (Goyau, 
Donnedieu de Vabres and Escarra); Ial, three (Cavaglieri, Fedozzi and 
Salvioli}, and the following countries 3n each: Finland (Ehrich), Russia 
(Nolde), Switzerland (Borel), Jugoslaxic (Péritch), Guatemala OR) 

‘Germany (Quidde) and the United Staz#s (Healy). 

As in former years, the lectures dealt with questions of both public and 
private international law, history, ecomcimics, finance, international organi- 
zation and relations, pacific methods fo? tne settlement of international dis- 
putes, and various other matters. Taking up the lectures as they appear in 
the published collection, Professor de  eszher treats the subject of advisory 
opinions by the Permanent Court of Int2mational Justice: the origin of the 
idea, the nature and authority of adviscrv opinions, rules of procedure ap- 
plicable, the attitude of the United Statss, the results obtained and the lines 
of future development. He examines :spassionately the objections that 
have been raised against this function cf tne court, and concludes that they 
are not well founded. He points out thet-the advisory opinions which have 

‘been given up to the present have not caky performed an important service 
in the peaceable settlement of disputes, but that they have also contributed 
to the development of international law. 

M. Goyau deals with the internat:cmel condition of Catholic missions 
from the point of view especially of tke i2erty which international law has _ 
in the past recognized as belonging to trem and which it will accord them in 
the future, the rôle of the Catholic Churek in the protection of Christians in 
pagan countries, the special protection exercised by certain European coun- 
tries and particularly France, over Cetkclic missions in the Orient, provi- 
sions made by treaties for this purpose, tre-effect of the World War upon the 
status of such missions, etc. 

M. Donnedieu de Vabres discusses tLe distinction between what he calls 
the “public” and the “civil” action in toezelations of international criminal 
+ The JOURNAL assumes no responsibility for ts views expressed in book reviews or notes. 
—Ep. E 
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law, evaluates and points out the merits and demerits of the two principal 
theories, the Anglo-American and the continental, and concludes that the 
difficulty of the whole problem is found, on the one hand, in the diversity of 
municipal law among the different states anc, on the other, in the extreme 
particularism which reigns within the domain of international criminal law 
and which constitutes an obstacle to a rational solution of conflicts of 
jurisdiction and laws. 

Tt fell to the lot of M. Cavaglieri to give a course of sixteen lectures in ac- 
cordance with the newly adopted policy of the Academy under which at each 
session there shall be given one comprehensive course on the general princi- 
ples of the international law of peace. He discussed in turn the essential 
differences between the law of peace and of war, between general and particu- 
lar international law, the conception of the state in the manifestations of its 
international personality, its territorial competence, its international activity 
and its rights under the doctrine of the international responsibility of states. 
It involves no disparagement of the value of the lectures of the other pro- 
fessors to say that M. Cavaglieri’s lectures, covering 266 pages of print, are 
characterized by learning and originality, and that altogether they constitute 
a valuable contribution to the literature of international law. 

It is not possible within the compass of a book review to analyze and 
evaluate all the lectures given at the Academy. It must suffice therefore 
merely to mention the topics with which the others deal. M. Ehrich treated 
the subject of demilitarized zones and the rôle which they play or are capable 
of playing in a régime of international security; M. Escarra, the subject of 
foreign concessions in China, their origin, kinds, legal nature, administra- 
tion, jurisdiction, and the problem of their abolition; M. Fedozzi, the subject 
of the extraterritorial efficacy of acts and rules of public law as contra- 
distinguished from rules of private law, such as passports, certificates of 
various kinds, copyrights, patents, trademarks, etc.; Baron Nolde, the sub- 
ject of money in international law, with special reference to the provisions of 
international conventions stipulating for payments of awards and indemni- 
ties, payments in execution of contracts, assumption of debts in cases of 
territorial succession, etc.; Professor Healy, the juridical condition of foreign- 
ers, especially in the United States, including their right of entry and so- 
journ, rights of property, the right to engage in professions, and other mis- 
cellaneous rights; Professor Borel, the General Act of Geneva of September 
26, 1928, relative to mediation, arbitration and security, including an analysis 
of and commentary on its terms; M. Matos, America and the evolution of the 
law of nations, in which he traces the rôle. played by the American republics 
in the development of international law and their participation in the inter- 
national organization of the world, and especially in the League of Nations; 
M. Hostie, the international statute of the Rhine; M. Salvioli, the responsi- 
bility of states and the determination of indermnities and damages by interna- 
tional tribunals, including the rules for the measure of damages, lost profits, 
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prospective earnings, claims for interest ec.; M. Péritch, the conception of 
international private law according tc 32+ doctrine and practice in Jugo- 
slavia; and Herr Quidde, the history ot =2< public peace in Germany during 
the Middle Ages, with particular refererce to the organization of.confedera- 
tions for the maintenance’ of the gemera peace and the employment of 
arbitration as a means for the pacific ses;Ement of disputes. 

What has been said of the previous volames in this notable collection may 
be said of those here reviewed, namely. 1k:t the lectures which they contain 
will prove of varying value to students and teachers of international law. In 
the present volumes the number of lectures dealing with questions of in- 
ternational public law, strictly speaking, 3 somewhat smaller perhaps than 
heretofore, but there are none which do ncthave at least an historical or phil- 
osophical value. The carefully prepared >kliographical lists will be especially 
useful for students of history and intermat-onal law. On the whole, it may 
be said that the high standard set in the psevious volumes of this monumen- 
tal and indispensable collection has bzem fully maintained in the present 


volumes. 
| : JAMES WILFORD GARNER 


La Société Internationale et les Princizes cu Droit Public. By J: T. Delos. 

Paris: A. Pedone, 1929. pp. xx, 38&. 

This study by Professor Delos, of te- faculty of law at the Ecole des 
Sciences sociales et politiques at Lille, % tbe first of the publications of the 
Revue générale de Droit international pudbz. It consists of two parts. Part 
I deals with “The nations and the ozgsric society of nations.” Part II 
deals with “The states and the organic seciety of states.” 

In discussing the nation, the author r2J2-ts the distinction between nation 
and state (which is more familiar to the European than to the American). 
“A nation exists,” says Professor Delcs, “when a complex ensemble of 


objective elements: territory, historical pss, religion, race, acts upon the in-. 
dividuals, stamps a seal upon their perscrel ty and gives them a certain type, - 


French, Yankee, or English” (p. 16). 

Civilization establishes a social lien tetween the different nationalities. 
A synthesis of culture and civilization 5 manifested by the formation of an 
international society which is an organ« body politic. The harmony of 
nationalism and internationalism exhibisa the natural harmony of culture 
and civilization. Drawn together by the itective and coérdinating idea of 
civilization, the international political stitution of national states con- 
stitutes the international political sociesy ©. 121). 

The author reviews several theories. cf the state, quoting freely from 
Duguit and others. An entire chapter is devoted to Victoria’s doctrine of 
international law with its objective bass. Another chapter deals with the 
conflict between the objective and scijastive theories in regard to the 


nature of international law, and the views »- Suarez are analyzed. Victoria, . 


- 
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the author believes, was not appreciated as his significant work warranted. 
The two theories, far from being mutually exclusive, may be harmonized. 

A new field is opened for the internal activities of states by the progress of 
international organization. Asin the domestic field the political and social 
life of the people has advanced with the social structure of the state, so the 
League of Nations will strengthen its bonds and the political participation of 
its members; the development of the common international welfare will be 
enriched with unsuspected functions. 

To limit international law strictly to the safeguarding of individual rights 
is to falsify its true nature, “to deny its quality of social law (droit social) or 
its quality of the law of the group (lot du groupe). “ International law has an 
objective basis; it is of an institutional nature, not consensual, contractual or 
voluntary. It embraces all that is related to the general good” (p. 339). 

The work is notable in emphasizing the broad social possibilities of inter- 
national law as against a too legalistic conception; it shows clearly the service 
of international organization in advancing end strengthening the law of 
nations. 

J. EUGENE HARLEY 


Das Recht der Nationalen Minderheiten. By Georg H. J. Erler. Münster in 
Westfalen: Aschendorffsche, 1931. pp. xxvii, 5380. Index. 19.50 RM. 


In form and contents this stout volume by Dr. Erler on the legal status of 
national minorities is a credit both to German scholarship and to German 
statesmanship. For it is not only a logical analysis of the elements that 
make up the minorities problem, but is a fair and temperate statement of the 
political aspects of the problem and of the possible and desirable lines along 
which it may be worked out. The work is therefore one that will commend 
itself to scholars who are not to be deterred by the somewhat cumbrous style 
of legal German. 

Dr. Erler begins with the usual examination of the legal theory underlying 
the practical issues. What are the elements that constitute a nation, what 
relation does nation bear to state, and what are the general and special 
characteristics of national minorities? This is followed by an historical | 
sketch of the development of the legal status of minorities since the period of 
the Thirty Years War. A special section is devoted to the Jewish minority 
problem as presented in different states of Europe. The situation in Central 
Europe and in Russia on the eve of the World War is surveyed, and the ques- 
- tion of national minorities during the war is presented in detail. 

Parts III, IV and V of the volume are the most valuable, dealing suc- 
cessively with the international treaties for the protection of minorities 
entered into at the close of the war, with the national legislation of the 
several states, and with the present “system” of minority rights in its various 
administrative aspects. Under this last heading are considered such ques- 
tions as the determination of membership-in a4 minority, freedom of person, 
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religious freedom, equality of minoritie=i2. respect to legislative, judicial and 
administrative activities of the state, tke 1 e of minority languages before the 
courts and in public and private schoct., the share of minorities in public 
“appropriations, and the several stages zf procedure in the presentation of 
complaints by minority groups. The cutstanding characteristic of these 
‘three parts is the specific information presented with respect to details of the 
various issues, such as the numbers of tke different national minorities, the 
precise articles of treaties, national coas-Kutions and laws, citations of im- - 
portant texts, analysis of controversial D.17ases in international agreements, 
and the necessary distinctions to be rele in the study of the practical 
aspects of the treatment of minorities. 

Part V deals with the constructive asz=7 s of the minorities problem, show- 
ing the egencies interested in a just sola-ibn of it and the basis upon which 
reforms might be worked out, an importact item of which is the extension of 
the guarantee of the League of Naticcs and the development of the pro- 
cedure for the hearing and adjustment >` zomplaints. 

The volume is accompanied by an ela>orate bibliography of important 
works in the field, though the list contame chiefly German titles. The text 
throughout is documented by referercs to these authorities and oppor- 
tunity is thus given of checking the »curce from which statements that 
might have a political bias are mace. Scholars to whom the German 
language is not an obstacle will welcom=sc careful and thorough a treatment 
of one of the world’s difficult problems 3-1 calling, if an ideal settlement is 
too much to hope for, for an adjustment itat will prevent resort to measures 
of violence. The author’s closing paregmephs contain at once an appeal for 
moderation and objectivity in the irwerational treatment of the prob- 
lem and a warning of the dangers iry«kved in the neglect of its urgent 
demands. | 

C. G. FENWICK _ 


El Panamericanismo y la Opinión Eurdo-a. By Orestes Ferrara. Paris: 
Le Livre Libre, 1930. pp. vii, 295. 


In this valuable little study of intere=mtmnental relations the ER, of 
Machiavelli has approached his subject = 1 spirit of realism that would have 
met the approval of the much misunds7stood political philosopher he has 
done so rauch to rehabilitate. In Dr. Eer ra’s conclusions there is, however, 
little trace of the pessimistic and ruthles Hrmulae generally associated with 
the great Florentine diplomatist. He sains by examples drawn from his 
own wid2 experience as a delegate to ict=national conferences some of the 
fundamental differences of outlook tha- cften separate the views held by - 
statesmen in the old world from those cf their colleagues from the newer 
continents. Ina spirit of conciliation 222=2views the historical development 
of the “European System” and compezes it (without the usual formal 
reservations concerning a “North” and = *‘South” America) with the aims 
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and aspirations cherished by constructive internationalists on this side of 
the Atlantic. 

His thesis, briefly set forth, differentiates the problems of Europe, with its 
long tradition of war and conquest, from the questions facing an America 
which has never resorted to a system of balanced power, or placed its hope 
for peace in dubious military alliances. Happily spared the racial differences 
that checker the map of the old world, American conflicts have ganerally 
been of a revolutionary nature, free from the lust of conquest and enforced 
dominion. The disintegration of political entities that have occurred, like 
that of Bolivar’s “Greater Colombia,” have, he pertinently observes, been 
the result of geographical conditions rather than the outcome of “ nation- 
alist” movements. Dr. Ferrara believes that such an historical back- 
ground not only offers a promise of future international coöperation on 
these continents, but also guarantees the development of a true Pan Ameri- 
canism. Chapters on the history and accomplishments of the Pan American 
Conferences, “Intervention,” American financial and economic problems, 
and the Monroe Doctrine, offer a timely study of these questions, which are 
broadly treated in the light of European opinion. A translation of this 
little work is greatly to be desired. 

; W. P. Cresson 


Patent Rights for Scientific Discoveries. By C. J. Hamson. Indianapolis: 
Bobbs-Merrill Co., 1930. pp. xvii, 286. $5.00. 


This volume is a corrected and recasted form of the monograph submitted 
by the author to the Charles E. Linthicum Foundation competition and 
awarded this Foundation’s prize in 1929. I: deals with the subject of the 
so-called scientific property which has formed the subject of discussion in 
Europe for the last eleven years. The problem with which thinkers there 
have been concerned is how to secure to persons making scientific discoveries 
a part of the economic profits out of the industrial progress based on such 
discoveries. Mr. Hamson’s study, after a short and interesting introductory 
chapter explaining the meaning and purpose of scientific property, gives, 
first, a sketch of the evolution of this problem in discussions of publicists, in 
legislative bills and in drafts and resolutions adopted by various international 
bodies. 

Next, and in particular, in Chapters IV, V and VI, the author enters into 
the discussion of scientific property. His conclusions are embodied in 
Chapters VII and VIII, which give a draft of a statute and the elements of an 
international convention for the protection of scientific property. In this 
part of the study, the ground is not always very solid. The chapter (pp. 91- 
98) dealing with the theoretical possibility of scientific property and the 
foundation thereof gives the impression of a rough sketch. The author 
urges that ‘‘the foundation, in theory, of scientific property is a contract 
implied by operation of law from the act of parties or party.” However, 
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this foundation is not further theoreticaly analyzed. The author’s defini- 
tion of discovery is quite elusive. The at-empt is then made to define the 
right conversely by defining the duty, asxely, by indicating the conditions 
under which the user of a scientific disccv2r7 is liable to the scientist, and by 
limiting the responsibility of manufactur-re using a discovery by a time limit 
and by the necessity of registration of cams in discoveries, both of which 
have been previously proposed, in part-ctlar, by the draft of the experts 
convened at Paris in 1927 by the Interiacional Committee of Intellectual 
Codperation. . The author further devel~ps a suggestion already made by a 
writer! with regard to defining that one mcg many contributory discoveries 
for the use of which alone liability exisis. The proposed procedure for en- 
forcing the liability of manufacturers to sdentists through a trust corpora- 
tion representing the latter and an insuraa2s company insuring the former on 
the payment of a premium, carries forth suzgestions already made in France ` 
and has the merit of a careful analysis. 

- On the whole, the work is a very successi1l effort at presenting with clarity 
- and critical acumen the progress of the movement for protection of scientific 
property. in the world today and at fustler developing useful suggestions 
and making new ones for placing scientific property on a sound and practical 
legal basis. The effort is not yet exbarsted. However, this work will 
challenge the attention of the legal prcf-ssion, which will not abstain from 
taking a hand at the debate for the cny reason that the problem is still 
difficult to solve. This work shows onec more that the attempt to draft an 
international convention on scientific poprty is premature, since thought 
is not yet. crystallized in the different coancries. | 
STEPHEN P. Lapas 


Ten Years of World Coöperation. Focevord by Sir Eric Drummond. 
Geneva: Secretariat of the League o` “Nations, 1930. (Boston: World 
Peace Foundation.) pp. xi, 467. Imcez. $3.50. | 


The student of international affairs vil find this volume an invaluable 
guide to the work of the League. It desor bes concisely the organization of 
that body and the way in which it firctions. Specific references to the 
publishec. documents of the League are :i-en in the footnotes, and the an- 
nexes contain a bibliography of the publiacions of the League and an anno- 
tated bibliography of the principal worl >n the League catalogued in the 
Secretariat Library. The work is divted into fourteen chapters. The 
concludirg one, on the League and Publ:c Coinion, shows the extent to which 
open diplomacy prevails at Geneva. 

No one.can read this simple and singukr-y objective record of the work of 
the League during the first ten years of its existence without being impressed 
by the methods that have been develop21 tor dealing with the international 


1Suzanne Th. Munier, Les Droits des auteurs ce decouvertes ou inventions scientifiques, 
Paris, 1925, 4th Chapter. . F 
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problems that have arisen. We not only have a new agency, but a new 
technique and a new spirit. 

One of the commonest criticisms of the League is that it is a useful agency 
for dealing with humanitarian, social and financial matters, but has failed to 
develop the political power which its founders intended and expected it to 
exercise. The humanitarian work of the League has encountered fewer 
obstacles and is more easily appraised. In the development of political 
power the League has had to proceed more cautiously, but even in this field 
much progress has been made. Asa matter of fact, thirty political disputes 
have come before the League in these ten years and been either settled or 
smoothed out for the time being. In some cases delay makes for peace. In 
others prompt and decisive action is necessary. The promptness with which 
the Council handled the Greco-Bulgarian dispute in 1925 is an impressive 
example of the efficiency of the method employed. The more successful the 
work of the League in such cases the less exciting it is likely to be and the less 
its news value. Had Sir Edward Grey succeeded in getting together the 
great Powers in conference in 1914, and had such a conference succeeded in 
averting a world war, few people would have had the imagination to recog- 
nize the magnitude of the accomplishment. 

Probably the greatest disappointment in regard'to the League is its failure 
so far to bring about a general reduction of armaments. A perusal of 
Chapter. II of this book will give some idea of the amount of time and pre- 
liminary work that has been given to this subject and the value of the 
technical material that has been accumulated as a basis for the discussion and 
ultimate solution of the problem. 

Probably the most valuable work of the League has been along the line of 
developing arbitration and security, for these must come before disarmament 
is possible. Thirty-three states have accepted the compulsory jurisdiction 
of the Permanent Court of International Justice, and scores of bilateral or 
multilateral treaties providing for arbitration or conciliation have been 
signed. The value of these treaties in time of crisis remains to be seen, but 
they at least indicate a strong popular desire for the peaceful adjustment of 
international disputes, and to the League is due the credit for giving this 
desire definite and practical expression. 

JoHN H. LATANÉ 


Le Saint-Siège et le Droit des Gens. By Louis Le Fur. Paris: Recueil 
Sirey, 1930. pp. vii, 294. 


Professor Le Fur has gathered in this volume four essays already published 
in various periodicals during the year 1929, by way of comment upon the 
Lateran agreement between Italy and the Vatican. They deal from differ- 
ent angles with the same subject: the nature and character of Pontifical 
sovereignty. The main contention of the whcle book is that the sovereignty 
of the Pope, though spiritual in character, fulfills all the requirements to be 
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considered as a real sovereignty in the jus yeatium. This sovereignty is not; 
created ky the states through their recognition of it, but exists independently 
from the recognition of the states. Discarding as out of fashion the notion 
of sovereignty on the basis of a drow sutiecif, and substituting for it the 
conception of sovereignty as the possessor of une compétence en dernier 
ressort (p. 176), the author has no diffictlt7 in concluding that the Pope, 
possessing as he does une compétence en dere-ie* ressort in the supreme govern-. 
ment of the Catholic Church, is a sovereign in the full sense of the jus gen- 
tium. Papal sovereignty was not affected by the loss of the temporal power: 
in 1870, and is not affected now by the psrt-.al restoration of it. The only 
usefulness of the creation of an independaat Vatican City is in meeting the 
objection of those who deny the possibility o* a sovereignty existing without. 
a territory; from this point of view the Hcly See, after the Lateran Treaty, 
“se trouve integré en quelque sorte dars le droit international positif” 
(p. 33); but the independent juridical pe-scnality and the sovereignty of 
the Holy See do not depend upon any tertitcrial possession, small or large. 
The author is convinced that “the presumed theoretical impossibility, 
sometimes still affirmed by certain autho:s >r statesmen, to conciliate the. 
two points of view, that of the State and that of the Church, is now generally 
recognized as having ceased to exist with tae adoption of the new conception 
of the nature of sovereignty” (Preface).  >ezhaps it is too early to speak of 
‘general recognition,” and too optimistic to think that an agreement, even 
only a theoretical one, has been reached between the points of view of Church 
and Stete, by merely changing the notion c= sovereignty. Remaining on the 
ground of mere theories, one cannot overl“ok that the spiritual sovereignty 
of the Pope, according to the explicit tezchiag of Catholic theology, and of 
Canon Law, is unique, universal, supra-rmational and based on the jus dt- 
vinum; it has no parallel and is not subje:t io rules and regulations of the 
jus humanum, not even of the jus gentium. To mention only one but signifi- 
cant instance, a concordat, according to th- jes gentium, cannot be otherwise- 
than a bilateral contract obligatory on betk parties; but according to the 
jus poniificium, a concordat is merely a priviege granted by the Pope and may 
be withdrawn any time that the bonum ecc’esice makes it advisable to-do so. 
Even those who are not able to share Erafessor Le Fur’s theoretical op- 
timism will find in this book a clear ani il.uminating analysis of various 
aspects cf the problem of Pontifical soversignty in its relations to modern 


international law. E y 
‘G. La PIANA 


Citizenship. By Charles Hartshorn Maxson. New York: Oxford Univer- 
sity Press, 1930. pp. 483. $3.50. 
The author of this book, who is Professor of Political Science in the Uni- ; 

versity of Pennsylvania, has evidently desgred it primarily for purposes of. 

instruction in universities and colleges, raher than for use by lawyers as a 
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reference book. The title does not give a fair idea of the scope and contents 
of the book, which covers two fields not closely related. The first half of the 
book relates to the status, principally from the standpoint of nationality, of 
the various classes of persons composing the population of the United States 
of America, that is, citizens of the United States, nationals who are not citi- 
zens of the United States, and aliens. Also, there is a chapter devoted to 
American Indians, one to private corporations, and one to public and public 
service corporations. The second part of the book is devoted principally, 
although not entirely, to discussions of the various provisions of the Censtitu- 
tion of the United States concerning the rights of individuals, particularly 
the first ten Amendments to the Constitution, the Thirteenth Amendment, 
Section 1 of the Fourteenth Amendment, and the Fifteenth Amendment. 

The portion of this book relating to acquisition and loss of citizenship and 
the status of aliens indicates wide reading on the part of the author and con- 
tains many interesting suggestions, with some of which, however, the re- 
viewer is unable to agree. Thus Mr. Maxson accepts without question 
certain declarations, made in past years by officials of the Department of 
State, concerning “‘election”’ in cases of persons born with double nationality 
(p. 44) and concerning loss of citizenship by native as well as naturalized 
citizens through the mere acquisition of a permanent residence abroad 
(p. 144), which are without legal foundation. There is nothing in either the 
common law or the written law of the United States providing for loss of 
citizenship through “election of a foreign nationality” or through mere 
abandonment of residence in this country, although the Department of 
State, in the exercise of its lawful discretion, has frequently in the past 
declined to extend protection or grant passports upon the grounds mentioned. 

In his discussion of the very difficult subject of the “right of expatriation,”’ 
the author characterizes the Act of Congress of 1868 (15 Stat. 223) as a 
“sophomoric pronunciamento.” This language is rather too strong, con- 
sidering the importance of the principle involved and the effect of the Act 
toward persuading Great Britain and other countries to enter into treaties of 
naturalization, in which they recognized naturalization as terminating prior 
allegiance. It must be admitted, however, thet, considering the very severe 
restrictions upon immigration and naturalization in the laws of the United 
States, it is unfortunate that the Act contained as one of its premises the 
statement that ‘‘this government has freely received emigrants from all na- 
tions, and invested them with the rights of citizenship.” 

The author (p. 98) very properly draws a distinction between ‘‘nation- 
ality,” which refers to the status of all persons owing allegiance to a state, 
and “‘citizenship,’’ which refers to the status of persons having special civil 
and political rights in the state. The first term relates primarily to the 
status of an individual from the standpoint o7 international law, while the 
second relates primarily to the status of an individual with reference to 
national law. 
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Advanced feminists will read this book with mixed feelings, for, while the 
author seems to approve of women harirg the ballot, separate nationality 
and military training, he observes that tker “are not sui juris because of their 
natural constitution,’ and he considers tkat women, like children, need 
special protective legislation (pp. 75-76). 

It is hardly necessary to observe thay most of the constitutional pro- 
visions discussed in the second part of EroZessor Maxson’s Citizenship are 
applicable equally to nationals and aliens. As indicated above, there is 
basic material in this interesting and suzgeszive work for two books, rather 


than one. 
RicHarp W. FLOURNOY, JR. 


La Protection des Populations Civiles castr3 les Bombardements. Geneva: 
Comité International de la Croix-Rotz, 1930. pp. 253. Fr. 10. 


The International Red Cross asked e e eminent jurists of as many na- 
tionalities for their individual opinions 2s te whether the rules of war pro- 
tecting civil populations against bombardments may be rendered more 
precise and effectual. This book gives ther answers, which are mines of, 
information as to the history and presert-status of the rules. 

As to future development, opinions {ali into two classes. One class 
asserts that the horrors of war are inseparebls from war, that weapons of the 
time dictate methods of war, that rules have never restricted effective weap- 
ons, that nations at war can not fail to meke their utmost efforts to win and 
are unlikely to renounce their sovereign rgkt to free action, that a quickly 
ended war is kindest and that: therefore terrorization of the civil population. 
may prove admissible. In the other cliss are suggestions for making rules 
more precise and for effective sanctions, namely, establishment of neutral 
control of belligerent procedure under prowisions similar to Article 16 of the 
League Covenant, organization of Leagre pclice to take notice of illegal acts 
in aero-chemical warfare, international cortrol of chemical factories and out- 
putin time of peace. Several opinions siggest that civil communities will be 
fully protected only by development of em efective substitute for war in the 
settlement of international disputes. Pendirg this, an increase in the general 
culture of mankind and in weight of ruolis opinion will have restraining 
influence. In this, the Red Cross can ciel ky making the public realize its 
own lack of immunity under present ruEs. 

The ethical question underlying divergent opinions is how far the civil 
population, which sustains the combataats by its industry and its spiritual 
encouragement, may rightly claim its cwn physical immunity, while it 
prolongs the war at the expense of comt:asamts. 
W. L. RODGERS 
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Undiplomatic Memories. The Far East, 1896-1904. By William Franklin 
Sands. New York: Whittlesey House, McGraw-Hill Book Company, 
Ine., 1980. pp. viii, 238. $3.00. 

We are doubtless not warranted in quarrelling with an author who has 
given us a delightful book, on the ground that we would have wished him to 
giveussomethingfurther. Yet wecannot but feel some disappointment that 
these fascinating personal reminiscences, by one who witnessed from the 
wings the development of the drama that reached its climax in the Russo- 
Japanese War, do not include rather more ccncrete detail as to the actual 
involution of that drama. 

The author was for four years Secretary of the American Legation, and 
thereafter, up to the outbreak of the Russo-Japanese War, adviser to the 
Emperor of Korea; and in a broader sense these memories of his have a very 
real historical value as depicting the local atmosphere, and the attitudes of 
mind of the local agencies of contending governments, at a time and place 
when one age was visibly passing and another coming to birth. No genuine 
understanding of the events of that era is possible without a realization of the 
environment and temper of the wonderland behind the looking glass, in 
which realities were so strangely confused with unrealities; where the pro- 
tagonist of the drama was a government that scarcely even pretended to 
govern, and the burden of the choruses was a set of seemingly axiomatic 
truisms which have proved to be unwarranted assumptions; where the 
intrigues of court and foreign diplomacy and concession-hunting involved so 
many things that were concrete but insignificant, so many that were vital 
though unsubstantial. 

There is something very appealing in the rather humorous candor of the 
author in acknowledging the youthful idealism—indeed the quixotism—of 
his endeavor to save the Korean Government from the consequences of its 
own weakness and corruption. In this, as in his other retrospective judg- 
ments of motives and tendencies, the author seems notably free from preju- 
dice or partt pris, and admirably mellow in his willingness to face facts 
without rancor. : 
J. V. A. MacMurray 


Théorie Générale du Droit International. By Jean Spiropoulos. Paris: 
Librairie Générale de Droit et de Jurisprudence. 1930. pp. xiii, 220. 


This is a critique of the fundamental concepts of internationallaw, with the 
purpose of determining their relative value. The book contains litile dis- 
cussion of positive law; it is rather an analysis of current doctrinal construc- 
tions with regard to such bitterly disputed problems as the definition and 
nature of international law, its relation to municipal law, natural law, the 
definition of the state and the nature of sovereignty. There is also a dis- 
cussion of the legal nature of the British Commonwealth and the League of 
Nations, and of the timely question of the place of the individual in interna- 
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tional law. The author’s fundamental taesis is that the “concept ‘inter- 
national law’ is an‘a@ priori judgment cf the observer of the moment.” 
Usually both of two conflicting doctrir=s are equally sound (exactes) from 
the point of view of strict theory. Eac is based upon a hypothesis arbi- 
trarily chosen by the experimenter. Fr example, Austin, in pure theory; 
was as sound in denying to internationa. liw the real character of law as Sir 
Henry Maine was correct in attributire to it that status. One reasoned. . 
from the hypothesis that law must be irsposed by a superior, the other from 
the hypothesis that a rule is law if generally recognized as binding. In pure 
theory both of these- hypotheses are eqailly exactes, both being chosen a 
priori. In the presence of this dilemma the only sure criterion is the 
ý weight of authority,” which author calls the “ fundamental eee 
axiom.’ 

The author applies this thesis to the t25ries of the outstanding saydi 
jurists of the day (although not alwars to his own theories!). Verdross 
above all interests him, but also, inter cs, Kelsen, Krabbe, Politis, Anzi-. 
lotti; and Strupp. The author is most imceresting when attacking theories. 
to. which he is opposed, facit indignatio esum. 

` Dr. Spiropoulos has demonstrated, wiza great clarity and through numer- 
ous examples, the relativity of internatiztal law concepts. While his criti- 
cism is mainly negative, it is valuable = showing that in order to see the: 
- great doctrinal controversies in their wwe light, we should first examine 
carefully the processes of legal reasont¢ ‘The author has thus made a 
useful contribution to the philosophy «7 _nternational law, that branch of 
the droi des gens, waien sa has few acteurs in the United States. 

JOHN B. WHITTON 


I niernational TA A Restatement of E-mciples in Conformity with Actual 
Practice. (American Political Sciens Series.) By Ellery C. Stowell. 
New York: Henry Holt and’Co., 19-1 pp. xxvi, 829. Index... $4.75. 
It is almost never that one can-read «cisically a book as comprehensive as 

` this latest work by Professor Stowell azc give it unqualified praise.. The: 

perfect treatise-has not yet been written. But there is so much to commend, 
especially in respect of its general scher-e and structure, that it smacks of 
pettiness to call attention to some of it defects. When so many. modern 
treatises on-international law are merely nenashes of old materials slightly re- 
arranged, with a.few: recent references ir. jae footnotes added, and the whole 
characterized by carefully mimicked opirions, it is refreshing to find that: 

Proféssor Stowell has broken away from -he traditional type and given ‘Us. 

something: individualistic and yet scholarly. 

As might have been expected from oæ- who has devoted so much of his: 
study to the subject, the general emph=<s is placed on Intervention; and 
_ perhaps one might say that too much sp.c- has been given to this topic for a. 
well-balanced treatise. This, however, = not.necessarily so, as the author is 
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leading to what appears to be his central idea, viz., salvation through Col- 
lective Intervention. . The last 140 pages devoted to this idea is where the 
author breaks free from legalistic interpretations and seeks to place certain 
doctrines on a philosophic basis. He indulges in some distinctly though 
mildly prophetic implications. It is evidently his belief (as it is also that of 
the reviewer) that the juristiec method, even though highly perfected, is not a 
complete solution of the problem of international order. And it is in the 
parts descriptive of abstract ideas, rather than of concrete legal principles, 
that Professor Stowell is at his best. 

The early chapters are devoted to the usual subjects: nature, sources etc., 
treated briefly, as they should be, in a work constructed on his plan. There 
is something about the author’s treatment of Sovereignty that is nct quite 
satisfying; yet perhaps one should not criticize on this score — it is at best so 
frightfully difficult. The word “sovereignty” wanders about in such 
vagabond fashion among the pages and phrases of treatise writers that one 
often wishes the word might be forever banished from the vocabulary of 
international law. ‘This last sentence is not directed against the book under 
review. Professor Stowell’s treatment of the subject is distinctly above 
average, but at the same time, with his characteristic cleverness in weaving 
sentences to express intricate ideas, it is to be regretted that he has not 
devoted more of his skill in performing this operation of linguistic amputa- 
tion. ) 

` There are one or two places where the author states as existing rules of law 
certain principles that, while doubtless valid in the eighteenth century, are 
discredited in the twentieth. For instance, on page 413 the author heads a 
section “The Right of War to Secure Redress,” and then this follows: 

The disregard of a legal right is a legal injury for which the trans- 
gressor is obligated to offer redress.. In a well ordered society such 
redress will generally be offered voluntarily out of a sense of right con- 
duct and a due respect for the law of the community. But when the 
obligation to offer redress is ignored the injured member must have a 
remedy. ... In the society of states organized as it is at present, the 
only (sic) practical remedy is for the injured state itself to enforce its 
right and to redress its injury. It is the failure to fulfil the obligation to 
offer redress that overcomes the presumption against the use of force 
and gives rise to the right to use remedial force. 

Then the author quotes Vattel (1758) with approval: “Vattel,” he says, 
“has well said of a state that has taken up arms to obtain justice which was 
refused, that ‘it is an act of injustice to resist one who is exercising his right.’”’ 

Is it possible that Professor Stowell really means to ignore the Briand- 
Kellogg Pact, the International Court and the Covenant of the League as 
directly applying to this situation? Of course he does deal elsewhere with 
them all, but he slights the Covenant by failure to apply it in modification of 
ancient rules. 

Again, when writing on the same subject on page 557, under the heading of 
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“The Nature of Reasonable Redress,” he quotes Twiss (1863): “When an 
injury has been inflicted the same right of self-preservation authorizes the 
injured nation to obtain complete reparation and to employ force for that 
purpose. This may be termed ‘the right cf indemnity’ (redress).’’ Pro- 
fessor Stowell’s only limitation on the exercise of this “right” (sic) appears 
to be: “the state that has recourse to remedial measures is entitled to use 
only such force as is reasonably necessary to secure adequate, that is 
reasonable, redress.”’ 

It may well be doubted whether in these days, i in view of existing treaties 
and the Covenant, the use o7.armed fcree for any such purpose can be 
justified on any grounds whatever. 

The author will doubtless receive the commendation and thanks of the 
profession for limiting his exposition of the Laws of War (including the 
chapter on Neutrality) to fifty pages. This is as it should be, and is quite in 
line wita post-Covenant opirion thas Hterature on this subject lacks its 
former importance. Those who read tkis book will feel stimulated by the 
chapter aptly headed “The Obligation of Coiperation”’ (p. 289 ff). So too, 
the paragraphs dealing with the “Relativity of Rights” (p. 122 ff). They 
are excellent and might well be exparded. The rule contains a whole 
philosophy in itself and cannot be adequately expounded within eight 
pages. 

Professor Stowell has performed a nozable service to the profession and 
should feel well satisfied. It is a beautifully printed book, and gracefully 
written, as well as being written in the best scholarly style. But perhaps its 
chief merit lies in the indepencence the author has shown in the choice of its 
substance; that is, in its departures retker than in its conformities. He is 


the author of his own book. 
DANIEL C. STANWOOD 


The International City of Tangier. Ey Graham H. Stuart. Stanford 
University: Stanford University >r2ss, 1931. pp. xiii, 323. Index. 
$4.00. E 
There are many volumes on Tangier in Spanish, French, and German; but 

hardly anything has been written abou: is by English and American authors. 

A few scattered articles in various pericdicals and a short list of official docu- 

ments exhaust the literature on this subject. Professor Stuart’s book is 

therefore a welcome addition to works -n international relations. It is nota 
profound legal study, and nowhere does one receive the impression that an 
attempt has been made to make it such. Nevertheless, it is a complete and 
substantial survey of a very important effort at international control. 
Chapters I-III deal with historical material, capitulations, international 
rivalries, and problems of control, not on_y oi Tangier, but also of the whole 
of Morozco. Chapters IV-X consider the international administration of 
Tangier, the ways in which that administ-ation was evolved, and the present 
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rivalries there. In Chapter XI, on conclusions, two points stand out above 
all others. . First, Professor Stuart states that Tangier must remain an 
internationalized port. Secondly, he commends the position the United 
States has taken on the question. 

The book is as impartial as it is possible to makeit. Itis well documented 
and the bibliography shows an excellent grasp of the subject. One becomes 
tired of the frequent use of the editorial “we.? There are only a few errors, 
evidently of a typographical nature, because, Professor Stuart could not have 
stated that Lord Curzon’s note was sent in 1929 (p. 111), nor could he have 
failed to be aware that Gibraltar is no longer the impregnable fortress it was 
once considered to be (p. 109). The way in which the French were advan- 
tageously served by the Statute of 1923, and the jealousies of Spain and Italy 
are excellently depicted. On the whole The International City of Tangier is a 
pleasant and refreshing account of a situation which some authorities have 
chosen to exploit for polemical or partisan purposes. 

T. KALIJARVI 


De Vinfluence du mariage sur la nationalité de la femme. By Trinh Dinh 
Thao. Paris: Recueil Sirey, 1929. pp. xvi, 244. Fr. 35. 


In recent years, especially since the World War, there has been an in- 
creasing demand on the part of the women of the various countries for an 
independent political status of the wife. This has stimulated thought and 
discussion upon the subject. Dr. Thao’s monograph treats of the influence 
of marriage upon the woman’s nationality. The first part of this French 
work deals with the foundation of the systems of the unity and duality of 
nationality in the family. Part two is an analysis of French law upon the 
subject, from feudal days to the recent law of August 10, 1927. Part three 
contains extracts from the laws of some fifty-odd countries (excluding 
France) showing the effect of marriage to an alien upon the wife’s national 
status, classified under five heads as follows: Those which provide for the 
loss of the wife’s nationality without condition, those which do not recognize 
the denationalization of the wife unless she acquires the nationality of the 
husband, those which only allow the loss of nationality of the wife under 
special conditions, those which retain the national status of the wife, and 
those which contain no provisions upon the subject. The author, after his 
examination of the advantages and disadvantages of the two systems, 
declares himself as clearly in favor of the independence of nationality as 
between husband and wife. His timely study should be helpful to those 
interested in this particular field. l | 
Henry B. Hazarp 
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Die Reckisstellung der russischen Hand:lzvertretungen. By Berthold Schenk 
Count von Stauffenberg. Berlin and _—eipzig: Walter de Gruyter & Co., 5 


1930. pp. 94. 

The discussion of the problems in rægard to the recognition of states 
raised by the coming into existence of £criet Russia, bulks large in the post- 
war literature of international law. Ih zomparison, but meagre attention 
has been accorded the equally acute p»ozlems of extraterritoriality and im- 
munity raised by the monopoly in fcr-:gn trade exercised by the Soviet 
Government. Count Stauffenberg sur~2ys these in a book of such ex- 
cellent quality that one can only rege. its shortness. In particular, the 
reader may be pardoned for asking for mre after a reading of the splendidly 
written introductory chapters, those =rposing the economic bases of the 
foreign trade monopoly, the internal strarture of the commercial representa- 
tions, and the Soviet conceptions of -r-ernational law. The last-named 
chapter is of particular interest, not o2> because it represents a valuable 
addition to the scanty literature on the Soviet doctrines of “international 
law of the transitional period,” but also k=cause it constitutes one of the very 
few attempts to explain the pretensiors 2f the Soviet Government on the 
basis of its own viewpoint as to the furc=mentals of international law. 

Extraordinary skill is displayed in ta: handling of Russian decisions to 
explain the internal legal position of the z=»mmercial representations, and of 
decisions of French, German, Italian, anc Anglo-American courts to explain 
their position abroad. American reade’s will find the last chapter, on juris- 
diction over the commercial representat: cus, of special value. The granting 
of immunity in Wulfsohn v. RSFSR? is iticized as unnecessary, the same 
result being possible by holding that ar amrecognized government could no 
more be a proper party defendant than g proper party plaintiff. The denial 
of immunity to state-owned corporations because they form distinct corpo- 
rate entities, laid down in American deri <ons,* is rejected as insufficient in 
regard to the Russian commercial repres<atations. It is at this point that 
the example of the commercial represenzcions becomes most significant for 
American doctrine. If courts persist ix basing the denial of immunity to 
state-owned corporations merely upon tas existence of the corporate entity, 
it is quite apparent that they will find -Lemselves in difficulty when states 
begin to transact their business througn state organs. Has not the time 
come to reéxamine the fundamentals of rmunity of states rather than to 


1 See Mirkine-Guetzevitch, La doctrine soviétig-u Tu droit international, 1925 Rev. de Droit 
Int. Public, 313; Korovine, La République des So-t-s et le droit international, 1925 ibid., 299, - 
and Das Völkerrecht der Uebergangszeit (1929); vor Metzler, Die auswärtige Canes der Sao- 
jetunion (1980). 

2234 N. Y. 372, 138 N. E. 24 (1923). 

` 3 See RSFSR v. Cibrario, 235 N. Y. 255, 139 I. 3. 259 (1923). 

4 Coale v. Société Suisse des Charbons, 21 F. (2de 30; U.S. v. Deutsche PEA Gesell 

schaft, 31 F. (2d) 199 (1929). 
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attempt to solve each case upon some particular minor distinction which it 
happens to possess? Some foreign courts have found the solution in a 
division between the private and public functions of the state. This, per- 
haps, is the direction which our courts must also take. 

The statement that “In regard to juristic persons the rule is generally 
recognized that legal entities recognized as such in their home States enjoy, 
ipso facto, the rights of juristic persons abroad” (p. 43), seems, to the present 
reviewer, too broad. . Some states still impose serious restrictions on the 
recognition of foreign juristie persons, and in others, the rule, if it does exist, 
is so deeply buried under a mass of treaty provisions as to be scarcely recog- 
nizable. But this is a minor point in a work distinguished by care in exam- 


ination and accuracy in interpretation. 
A. H. FELLER 


Interpretations of American Foreign Policy. (Lectures of the Harris Founda- 
tion, 1980.) Quincy Wright, Editor. Chicago: University of Chicago 
Press, 1930. pp. ix, 261. Index. $3.00. 

This volume includes lectures delivered at the seventh of the Harris 
Foundation institutes. Besides the introductory lecture by Frofessor 
George H. Blakeslee, it contains one lecture by Percy Ellwood Corbett on 
“Canada’s Concern in American Foreign Policy,” two by George Young on 
“Europe and the United States,” two by Victor Andres Belaunde on “Latin 
America and the United States, and three by Yusuke Tsurumi on the 
“Far East and the United States.” 

Professor Blakeslee, after summarizing and analyzing the most distinctive 
American regional policies, treats briefly the important general policy of 
preservation of peace, and suggests two further American steps in the cause 
of world peace (to cease trade with a state which begins an aggressive war, 
and to supplement the Kellogg Pact with an agreement for larger interna- 
tional coöperation whenever war is threatened). Dean Corbett discusses 
Canadian interest in the various aspects of general American foreign policy 
andthe American methods of conducting relations with Canada. Very 
clever are the two addresses of Mr. Young, ons treating tariff walls, proposed 
customs truce and customs unions, and relationship of the League of Na- 
tions, and the other treating chiefly the question of freedom of the seas and 
parity in battleships. Professor Belaunde in one lecture traces historically 
American policy on “The Recognition of Revolutionary Governments,” and 
in a lecture on “The Havana and Washington Conferences’ he especially 
considers the problems of intervention and arbitration. 

Mr. Tsurumi presents the Japanese view of American ich policy in 
relations with Japan, the effects of political and economie changes in 
“Japan at the Crossroads” since 1868 (and the search for new orientation), 
and the relation of industrialized and strategically-located Japan to the 
whole problem of the balance of power (or “forces’’) in the Western Pacific, 
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influenced by “the push and pull of seyn countries.” American interests 
he considers -identical with those of Japsa, which he says has no territorial 
designs on the Philippines. With a viw to prevention of the causes of 
future dangers he makes a concrete pract.zal suggestion that America, Great 
Britain and Japan, in order to prevent anticipated drastic changes which 
might culminate in an entirely different lance of power (based on necessity 
and justice), should ‘codrdinate their eff«-ts on the problems of the attain- 
ment of unity and a stable government r China and the free access of Japan 
to needed raw materials. 
J. M. Cran 


L’ Échange Gréco-Bulgare des Minorités Tthniques. By André Wurfbain. 

Lausanne: Libraire Payot & Cie., 193+ pp. 217. Fr. 4.50. 

The problem of national, linguistic G religious minorities has received 
considerable attention since the conclusic:s of the peace treaties. While the 
‘protection of existing minority groups zaced under the guarantee of the 
League of Nations has been the topic > many scientific studies, the other 
method of dealing with this troublesome c Gestion, namely, the suppression of 
minorities by exchange of population, haz been passed over with remarkable 
silence. The book of Dr. Wurfbain, rep-esenting a study of the exchange 
of the Greek and Bulgarian minoritie. therefore, supplies information 
heretofore lacking. The first part of this study is devoted to the history of 
the Greek and Bulgarian minority groupe the explanation of the provisions 
of the Treaty of Neuilly relating to the wluntary exchange of these minori- 
ties, and the execution. of these provisins. The second and third parts 
describe the period of transition for the =nigrants and the problem of their 
indemnification; that is to say, the bu_E of the book studies the human 
element and the social and economic repexcussion brought about by political 
necessities. 

The chief merits of Dr. Wurfbain’s Wook lie in the detached scholarly 
analysis with which he dissects the compcnent parts of this major operation 
intended to better relations between the two nations concerned. His 
criticism of the part played by the mize commission in charge of the ex- 
change of population, by the two goternments whose coöperation was 
essential for the execution of the exchauze agreement; the account of the 
difficulties which these organs encounter-1 in the performance of their obli- 
gations; the description of the hardships and sufferings of the people con- 
cerned; and the indication of the grave scal and economic problems created 
by the exchange of population, form >.ct of this analysis and give alto- 
gether a vivid and comprehensive pictur: of this experience in international 
relations. The facts revealed in the cour of the study seem to warrant the 
author’s skepticism as to the intrinsic mezits of the exchange of populations 
as a painon of a minorities problem. 

. FRANCIS Daik be 
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Italia e Cina. By Ugo Bassi. Modena: E. Bassi & Nipoti, 1929. pp. 105. 

Lire 8. 

This brochure is number four of a Collection of Juridical and Historical 
Monographs, and is made up of a lecture given by Dr. Bassi in April, 1927, at 
the Fascist University of Bologna (pp. 1-35), a note added in 1929 (pp. 
39-44), and an appendix containing eight documents and a bibliography 
(pp. 45-99). The author gives a general sketch of relations between Italy 
and China, noting especially the medieval missionary contacts of such men 
as Carpini and Ricci and the work of Marco Polo. Dr. Bassi supports a 
policy of “white solidarity” in the present situation, and foresees for Italy a 
place in assisting China’s industrial development along technical lines and in 
the management of facilities of distribution. The appendices contain the 
Italo-Chinese treaty of June 31, 1929 and relevant documents, also docu- 
ments declaring Kuomintang principles. 

Haroun S. QUIGLEY 


Chemical Warfare. An abridged report of Frankfurt-on-the-Main Confer- 
ence, 1929, called by the Women’s International League for Peace and 
Freedom. London: Williams & Norgate, 1930. pp. 89. 2s. 


This book is a compilation from the scarecrow’s point of view. It is 
neither accurate, scientific, nor sensible. It belongs in that class of pacifist 
literature which would have us believe that weakness spells safety; that 
knowledge and power are always wrong. It is full of errors and direct mis- 
representations of fact, or erroneous conclusions from twisted facts, or 
insufficient data. A large part of the book is given over to so stating the 
symptoms of fatal cases of gassing, as to give the impression that practically 
all cases of gassing are fatal, and also that gassing is worse than other methods 
of wounding or death. The reverse is absolutely and unqualifiedly the 
truth. The man who was gassed had, on an average, in Germany, France, 
the United States and Great Britain, twelve times the chance to live and 
return home without loss of limbs, sight or without other maiming, than 
those wounded with bullets, shells or bombs. 

Amos A. FRIES 


La Citta del Vaticano Nella Teoria Generale Dello Stato. Donato Donati. 
Casa Editrice Dott. A: Milani Gia Litctipo. Padova 1930. viii, pp. 
76. 


Professor Donati, of the University of Padua, here attempts to formulate 
the precise classification among existing states of the lately created “ Vatican 
City.” The discussion involves finely drawn distinctions; but doubtless the 
question and its solution might under some circumstances acquire practical 
importance. In the terminology of Professor Donati, the “Vatican City” 
is a “patrimonial state” as contrasted with a modern state. It differs from 
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others belonging to the same class in th “act that its sovereignty is primarily. 
territorial and is exercised only seconca~ly over citizens or subjects. It is 
exceptional in that sovereignty resides. zot as usual in an individual mon- 
arch, but in a moral personality, to wii, the head of the Catholic Church, 
who represents the collective intereste £ the Catholic Community rather. 
than those of the citizens or subjects ached to the territory. Professor’ 
Donati further insists on the identity oi the new state with the Holy See, the 
creation of the state constituting the «quisition of a new power by the. 
latter,—the addition of temporal sover2rnty with extension in space to its 
previously existing spiritual authority. . ot 
JAMES BARCLAY 


Race Psychology. A Study of Racial Mer al Differences. By Thomas Russell 
Garth. New York: Whittlesey Ho1i2, McGraw-Hill Book Co., 1981. 
pp. xiv, 260. Index. $2.50. | . 
The popular view with reference to tke -aces of men is to think of them as 

mentally different. Generalizations, a> «mpanied by antipathies more or 

less strong, creep into the attitude of mrs and nations toward each other. 

Lord Bryce found more of race toleramce than of prejudice until the 

present century, when the situation ckacged so as to be a real menace to 

human welfare and happiness. The =t-hor is professor of experimental - 
psychology at the University of Denw=. He has conducted numerous 
tests disclosing that many of our accezwd beliefs resulting in “epithetical 
phrases,” are not supported by the fast. His’ purpose is to analyze the 
concept of race, the mobility of races aad the variances in their traits from 
century to century, due to environmer and nurture. His approach is 
scientific and notably free from preconce-tions. He allows the facts to be 
developed by the best tests which this rs zidly expanding field has thus far 
developed. The author believes that =] races are in a state of flux. No 
race ‘‘is destined to be lord or servant ofæ other.” Many of his conclusions 
bear directly upon questions of interest to fhe student of international affairs, 
such as immigration, minorities, the go7:-nment of colonial and mandated. 

territories. The subject matter may per—aps be regarded as one of the im-. 

ponderables of all international relations. : 

ÅRTHUR K. KUHN 


Bibliographie générale des sciences juridiges politiques, économiques et sociales 
de 1800 à 1925-1926. By A. Grandix. Paris: Recueil Sirey, 1926-1930. 
3 vols. and supplements for 1927, 1923 1929, oo 
M. Grandin and the house of Recueil £i-sy, by whom he is employed, have 
placed the legal profession throughout t= world under great obligation by 
publishing a systematic bibliography ci ~he legal works published in the 
French language (including those of Belz2 m and French Switzerland) since 
1800. The bibliography includes the fe!d of law, political science, and 
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economics. Each main branch of the law is subdivided into topics, and the 
books and theses, including often merely reprints of articles, are listed there- 
under in alphabetical order. Public international law occupies 107 pages,. 
and private international law 19 pages. The third volume is devoted to a 
catalogue of subjects and authors. An annual supplement has been pub- 
lished since 1927 and is expected to continue, so that the investigator may 
keep up-to-date. The notation of each work contains a fairly full title, the 
name of the publisher, the size of the book, and often the price and pagina- 
tion. This valuable work of reference, in conjunction with the Guide to the 
Law and Legal Literature of France, how about to be published by the Library 
of Congress through the Government Printing Office, should greatly facilitate 


research in French law and political science. 
E. M. B. 


Economic Aspects of Sovereignty. By R. G. Hawtrey. London: Longmans, 

Green and Co., 1980. pp. viii, 162. Index. $2.75. 

Essentially the book is an examination of the economic causes of war. 
When states go to war for so-called economic reasons, the purpose is not to - 
improve the welfare of the individual citizens, but rather to increase the 
economic power of the state. Economic power is war potential and consists 
of marketing, manufacturing, and financial machinery and resources. It 
can be increased, in a relative sense at least, by the conquest of new territory. 
Thus the state adds to its military power and prestige. But the World War 
taught the lesson in an emphatic manner that the material welfare of the 
masses cannot be advanced by military conflict. 

The elimination of the so-called economic causes of war would be an im- 
portant step forward in the progress of peace. Arbitration is not sufficient 
for this purpose, because it proceeds along legalistic lines and sanctifies the 
sovereign state in its present possessions. It makes no provision for growth 
or readjustment to meet changes in conditions. Conciliation is more elastic, 
but is apt to bring about settlements in accord with the relative strength of 
the opposing parties. What is needed is some means, other than force, of 
overriding sovereign rights, when necessary, in the same manner that the 
legislature overrides private rights. A super-national procedure similar to 
the method of English private bill legislation or akin to the American manner 
of exercising the right of eminent domain would be appropriate. The book, 
which consists of the Lowell lectures delivered by the author in Boston in 
1929, is a highly intellectual contribution to the literature of the peace 
movement. 

i B. H. WILLIAMS 
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Die Anerkennung neuer Staaten. By Peal Menbozn Berlin: Ferd. Dümm- 
lers Verlag, 1931. pp.19. 2M. 


This is one of the series of addresses znd studies edited by Heinrich Pohl 
and Max Wenzel under the title cf Vélkew echisfragen. It treats of the rights 
and obligations growing out of the reccenition of new states. It discusses 
briefly some new problems in state sucesssion. 


Dominion Autonomy in Practice. By .srthur Berriedale Keith. London: 

Humphrey Milford, 1929. pp. viii, œ=. Index. $2.00. 

The present little volume is in fact a sezond edition of Dominion Home Rule 
in Practice, which appeared from the æn. of the master of all Dominion 
status problems in 1921. It records tk significant decisions taken at the 
conference of 1926, presents succinct anc clear analyses of the chief constitu- 
tional and international aspects of Britsh imperial organization, and pro- 
vides a brief bibliography. The treatment is characterized, beyond the 
obvious mastery of the problem displaxed by the learned author, by that 
species of orthodoxy and even complacezcy which has now become familiar. 
~in British treatments of Commonwealtl problems and which seems to say 
that the treatment actually given to thse problems, or the quasi-solutions 
which have been allowed to drift into b=ing, are without shadow of doubt 
the best possible in the best of all possible worlds. . 


Justice for Hungary. Published on the Zecasion of the 50th Anniversary of 
the Hungarian daily Pesti Hirlap. sudapest: ey Brothers, 1930. 
pp. 164. 


This book, compiled for the fiftieth anx‘iversary of one of Hungary’s sie 
liberal political dailies, is designed to cal. the attention of American public 
opinion to the injustices and hardships inflicted on Hungary by the Peace 
Treaty ot Trianon. Itis frankly an emo:z.onal appeal to the better judgment 
of mankind. ‘The first 27 pages contait. in words and graphic illustrations 
data relating to the gravest territorial, <sonomic, social and‘cultural prob- 
lems created by the dismemberment of Eangary. The rest of the book ¢on- 
tains photographs, reproductions of buildings, monuments, paintings and of 
other artistic accomplishment representizg the most outstanding Hungarian 
contributions to the progress of culture and civilization during a thousand 
years. It is regrettable that the make-1p of the book inevitably gives the 
flavor of propaganda, and thus the value -f the information contained therein 
will be somewhat diminished. It is nos the statement of facts which will 
cause doubt in the reader’s mind,—for the errors committed by the peace 
treaties in general and by the Treaty of Trianon in particular begin to pene- . 
trate the minds of unbiased people— mut the way the facts are stated. 
However, admitting that situaticns or fa2is have been exaggerated, the revé- . 
lations contained in this publication will probably induce its readers to stop 
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to think; after discounting such exaggerations, even a fraction of these reve- 
lations point to difficulties and situations not likely to guarantee the condi- 


tions necessary for the maintenance of a lasting stability. 
F. D. 


World Minerals and World Politics: A factual study of minerals in their 
political and international relations. By ©. K. Leith. New York: 
McGraw-Hill Book Co., 1981. pp. xii, 218. Index. $2.00. 


The author of this timely book has drawn upon a wealth of authoritative 
information and his many previous contributions for the purpose of giving 
to the public a compact and thoroughly readable account of the outstanding 
facts of the present day regarding minerals, their effect upon politics, and 
the effect of politics upon them. The result is one to cheer the world econo- 
mist. It is by no means cosmopolitan in form: “we,” in the sense of “we, 
the people of the United States,” appears frequently as the author presents 
sound learning and wise advice to his fellow countrymen. But, as he himself 
says, the questions outlined in his pages “are by their very nature inter- 
national in scope.” This is true not merely in the field of economics, but in 
polities, for minerals may operate as causes and also as deterrents of war and 
may otherwise profoundly affect relations between nations 

The principal trends in the mineral industry, as the author sees them, are 
(1) an almost unbelievable recent expansion of demand for minerals, which 
can be satisfied only by a comparatively few large deposits controlled chiefly 
by countries bordering the North Atlantic; (2) a growing interdependence 
and specialization among producing countries, some of which are becoming 
recognized purveyors for certain minerals; (3) a simultaneous intensity of 
exploitation by consuming countries in undeveloped countries where mines 
are located; (4) concentration of commercial operation in the hands of few 
and powerful organizations, public or private, some of them taking the form 
of international cartels; (5) recognition on the part of the public of the im- 
portance of minerals to national security and economic welfare, together 
with appreciation of the problems growing out of their scarcity and limited 
distribution; and (6) an increasing governmental control through nationali- 
zation, bounties, embargoes, special taxes, and otherwise. 

Looking into the future, the author does not expect early changes, other 
than of emphasis, either in the trends just outlined or in the policies of gov- 
ernments. Questions of public regulation for the control of monopoly and 
to prevent excessive development will doubtless become more acute, espe- 
cially in their international aspects, such as “world overproducticn.” In- 
creasing insistence on the Open Door may be expected. With reference to 
the special problem of gold, the suggestion is made that reserves might be 
““internationalized as a world yard-stick of values.” There are multiplying 
‘proposals and some action for the solution of mineral questions from the 
international point of view. .The author does not, however, allow himself 
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any illusions as to the probability of national governments themselves 
taking such a point of view. His hope is that, in the light of experience, 
“broader national self-interest may in tce future come to be recognized as 
dependent on the welfare and security -f all nations.” oe 
Wattace McCLURE - 


Bulgaria s Economic Position. By Leo F'asvolsky. Washington: Brookings 
Institution, 1930. pp. xiii, 409. Index. $3.00. 


The author presents in a very readable Jorm the economic facts concerning 
Bulgaria. both in the pre-War and pcat-War periods. Perhaps a more 
extensive use of documentary material was possible, and although the re- 
viewer is not acquainted with the docurmnts issued by the Bulgarian Gov- 
ernment, it seems probablethat much mee official information on budgetary 
and monetary problems is available thar was apparently used. The author 
concluces that an economic reorganizas_on is necessary. The burden of 
foreign debts and reparations requires increased exports. Apparently, the 
budgetary situation is satisfactory. Thisbook on the whole is up to the high 
standard of the Brookings Institute. It -s readable and scholarly. 

S. E. Harris 


Die Beschlagnahme, Liquidation und Fre‘aabe deutschen Vermögens im Aus- 
lande unter Benutzung amtlichen Matečals. Rechtsverfolgung im interna-- 
tionaler, Verkehr. Band VI, Fünfte Teil. Berlin: Carl Heymanns, 
1930. pp. xvi, 201. Index. . 20 M. 

This is a useful compilation of the law=, decrees, agreements and the like 
pertaining to the sequestration, liquidatian and release of-German property 
for the period 1914-30. The announcement of the use of official sources 
‘is scarcely to be taken seriously. An cecasicnal reference to the Oficial 
Journal of France or the R.G.B.L. of th= German Empire is the extent of 
the use of official sources: The English c2crees, laws and the like are taken 
jargely from Armstrong, and no ettempt = made to use the collection of bills. 
‘published in the Sessional Papers, the reports of the Director of the Enemy 
- Banks, or the numerous regulations pubshed in the Oficial Gazette or the 
Board of Trade Journal relating to tradi with the enemy. 

S. E. HARRIS 


Rechtsvergieichendes Handwörterbuch für dæ Zivil— und Handelsrecht des In— 
und Arslandes. Edited by Dr. Frars Schlegelberger. Berlin, Franz’ 
Vahlen, 1928-1930. 3 vols. | 
This substantial legal encyclopedia in ta2 German language manifests the 

growing interest in the study of compae tive law. The work, under the 

general ecitorship of Professor Schlegelserger, with the collaboration of 
numerous professors of civil and commerial law and practitioners, under- 
takes to present a systematic outline for @ch country of the sources of law, 
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with a brief survey of the externa] history and the contents of the civil and 
commercial law, the law of procedure, and the conflict of laws. It is a guide 
to the civil and commercial law of each country, with appropriate biblio- 
graphical references. Volume 1 contains the reports from each country 
under a systematic topical classification set ky the editors. The contribu- 
tion for the United States by Professor Atkinson of Kansas (pp. 672~709) 
will indicate the great scope of the work. Volumes 2 and 3 contain a topical 
treatment under each subject, with references to the law of each country 
under the respective topics. For example, in the case of stock corporations, 
the report for each country is given under the following rubrics: Sources, 
general matters, organization, management, balance sheets, by-laws, and 
dissolution. The work represents an ambitious undertaking, and its per- 
formance is a distinct achievement in legal literature. 
E. M. B. 


Der Versailler Friedensverirag. By Karl Strupp. Off-print from the work 
Die Beamten-Hochschule (Lehr und Handbuch zur hochscehulmässigen 
Fortbildung der Deutschen Beamten). Berlin: Spaeth and Linde, 1930. 
pp. 54. 2.50 RM. 


This is the first version or prospectus for what is intended, evidently, to be 
a comprehensive treatment of the Treaty of Versailles by the able jurist at 
Frankfurt. Bibliography, history of negotiations, going into effect, League 
Covenant, territorial dispositions, military provisions, penalties, reparations, 
economic and labor provisions—such are the sspects of the treaty dealt with 
briefly in this preliminary outline. The author asks for criticism. The re- 
viewer would respond by the opinion that to try to treat the League and the 
Labor Organization and Reparations and War Responsibility and all the 
rest in one commentary on the Treaty of Versailles, even in a hochschul- 
miéssigen manner, or especially in such a manner, must be very unsatisfactory 
and unsuccessful. 


Egypte’s Internationaal Statuut sedert het Begin van de Negentiende Eeuw. By 
H. R. Van Houten. ’S-Gravenhage: V. H. Mouton & Co., 1930. pp. xi, 
171. Index. 


. This thesis, presented at the University of Leyden for the degree of 
Doctor of Jurisprudence, hardly fulfills the promise of its preface to give a 
juridical review of the evolution of the international status of modern Egypt. 
It is at most a historical outline of the changes that have taken place there, 
with a perhaps adequate indication of the diplomatic background. The 
legal questions involved are dealt with so shallowly as to suggest a failure to. 
understand their significance. © 

ELEANOR WYLLYS ALLEN 
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A Refutation of the, Versailles War Gui Thesis. By Alfred von Wegerer. 
Translated from the German by Edwir H. Zeydel. Introduction by Harry 
Elmer Barnes, New York: Alfred K>opf, 1930. pp. xxxii, 386. $8.00. 


The present work was reviewed in Es original German edition in this 
JOURNAL two years ago.! The present « dition contains nothing new except 
certain illustrations, a preface for the Ars2rican edition by the author, and a ° 
characteristic introduction by Professor Barnes. The author has altered or 
revised certain detailed items of minor nportance, but he maintains his 
general position intact, particularly the to the reviewer, unsound position 
that by the Treaty of Versailles German~ is charged with exclusive responsi- 
bility for the World War. His sponsor takes the same position, pushing it to 
an even for him unexpectedly extreme and needless to say false point (p. 
xxi), seeming to attribute to others an irterpretation of Article 231 which is 
certainly his own. He very naturally tes also to present the question at 
issue as of maximum importance, and in Joing so is led to curious extensions 
of the consequences of an article in the Tæaty of Versailles, such as possession 
. of Bessarabia by Roumania. The reviewer has nothing to add beyond what 
he said of the original work in 1929. 

Pitman B. Porrer 


Die Aechtung des Krieges. By Hans Wehberg. Berlin: Franz Vahlen, 

19380. pp. xii, 195. Index. 8 RM. 

The problem of the outlawry of war has engaged public attention for 
many years. But despite the large number of articles on the subject, a 
comprehensive work dealing with the ma~ter as a whole, and with the numer- 
ous steps taken in this direction, has h-therto been lacking. The present 
book, prepared by the well-known autkority, Dr. Hans Wehberg, for the 
German Liga fir Voélkerbund, starts wita an historical survey of the ante- 
cedents of the movement to outlaw war f-m the time of scholasticism down 
to the present age. The contributions cn the American side are given full 
consideration. Webberg’s treatise ther proceeds to a discussion of the 
Kellogg Pact and of the relevant provisioxs of the Covenant of the League of 
Nations. The author presents his own views concerning defects in present- 
day law, discusses the influence of the ous.awry of war upon national consti- 
tutions, ‘and finally offers his own draft o: a model treaty for the outlawry of 
‘warfare. In an appendix he publishes tae most important documents per- 
taining to his subject. Since the prokism is conceived in the broadest 
terms, the Protocol of Geneva and the Lacarno Pact also being discussed at 
length, the book may be looked upon as a compendium of the whole question 
of security. Originally Dr. Wehberg zublished his work in French in 
Recueil des Cours, 1928, of the Académi: de Droit International (Tome 24, ` 
pp. 149 ff.). The German edition has bæn revised and brought up to date. 

_ Epwin H. ZEYDEL 
1 Vol. 28, No. 2 (April, .929), p. 502. 
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International Control of Raw Materials. By Benjamin B. Wallace and Lyns 
R. Edminster. Washington: The Brookings Institution. $3.50. 


Like other Brookings Institute studies, this is a highly competent survey 
of its problem, one of the most difficult problems in the whole realm of com- 
mercial policy. Immediately after the World War there was much concern 
felt over the power of certain nations to control the distribution among cus- 
tomer and competitor nations of vital raw materials. Even earlier the potash 
and nitrate questions, and the analogous coffee question, had troubled the 
peace of the commercial statesman. We have had conferences and plans in 
plenty ever since we have talked world economy, but down to the present 
nothing of im>ortance has been accomplished. For all that the world can 
not go on as it has, with the false assumption of effective laissez fatre, modified 
only by tariffs in exports andimports. The wheat and sugar problems make 
this clear. And so it is a very great service Drs. Wallace and Edminster 
have performed in supplying a detailed and reliable account of the outstand- 
ing examples of raw material control—nitrates, camphor, potash, coffee,’ 
rubber, pulpvood. While in these instances, the authors show, the ad- 
vantage to tbe controlling nation is less than may be popularly supposed, 
there can be ro question that the distortion of the structure of trade is seri- 
ous. In the appendix the authors supply an extremely valuable collection of 
- documents and excerpts, which go far toward enabling the student to make 
an independent study of the situation and its practical and theoretical 
possibilities. \ i 

i ALVIN JOHNSON 


Information an the Reparation Settlement. By J. W. Wheeler-Bennett and 
H. Latimer. London: Allen & Unwin, 1930. pp. 253. Index. 10s. . 


The authors present the background and history of the Young Plan and 
the Hague Agreements, 1929-30, in a clear and concise manner. The occa- 
sion for the verious conferences, the issues, the more important decisions, and 
the attitudes of the various governments are all discussed. This volume is 
adapted to the tastes of the general reader rather than to the expert on repara- 
tions and intarnational debts. Troublesome problems, such as the proper 
adjustments of the balance of payments and of financial and monetary 
policies to the necessity of making large transfers in the next fifty years, are 
not raised. The reviewer is not as optimistic concerning the advantages of 
the commercialization of reparation payments provided by the Young Plan 
as are the authors. Failure to meet international obligations will arouse 
more vehement protests if private bondholders are the losers, than if the 
lethargic taxpayer bears the brunt of the burden of default. 


S. E. Harris 
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Medieval Internationaism. By R. F. Wrigh-. London: Williams and Nor- 
gate, Ltd., 1980. pp. 234. Index. 


This little book, prepared by an English clergyman, is really more accu- 
rately described by its sub-title,-“‘The Coatripution of the Medieval Church 
to International Law and Peace.” It cannot be regarded as an adequate 
consideration of medieval international:sm siace such important institutions 
as Roman law and feudalism are not considered. It consists of assorted 
notes and interesting observations by a scholar who has pursued his investi- 
gations in a broad humanitarian spirit xitho1t giving any very professional 
or thorough consideration of the bear.rg of what he sets down upon the 
development of international law as suxh mong the topics indicated are 
the soverzignty of the papacy, arbitration. in-ervention, diplomacy, treaties, 
temperamenta bellz, the crusades, commer or the high seas, and an interest- 
ing but somewhat far-fetched comparisen bstween the League of Nations - 
Covenant and the Medieval Church anid Hts ommon law. Of the Medieval 
Church he says, “In spite of its failings end kuman weakness, it contributed 
to peace and law in no small measure ... .” The first reason is “. . . that 
reasonable and lasting peace is based om mcral or spiritual grounds rather 
than on that of material force.” The secord reason, which also points a 
moral, is stated to be that the Medievel Church possessed a unity which is 
lacking in the Christian Churches today. TLe author deplores this because 
“a very large share... of founding worlc-peace is in the hands of the 
Christian Churches. Peace,” he believes “vill come, not by a system of a 
“balance of power,’ but by the power of matual good-will and unselfishness.”’ 
The hope is expressed that these medi2al studies may help in that great 
cause. : 

ELLERY C. STOWELL 
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THE AMENDED RULES OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE | 


By MANLEY O. HUDSON 


Bemis Professor of International Law, Harvard Law School 


Various changes in the organization of the Permanent Court of Interna- 
tional Justice, particularly in the arrangements for its sessions, were en- 
visaged in the amendments to the Statute of the Court annexed to the Proto- 
col for the Revision of the Statute, of September 14, 1929. This protocol 
failed to come into force in September, 1930, as planned. While it may yet 
= come into force, that event may be postponed for several years. It would 
_ seem to require ratification by each of the forty-five states which have ratified 
the Protocol of Signature of December 16, 1920, as well as ratification by 
the United States of America. Only thirty-five states members of the 
League of Nations have now (May 1, 1931) ratified the protocol of Sep- 
tember 14, 1929, and it may prove to be a diticult task to persuade the 
remaining eleven states to ratify promptly. Meanwhile, it has seemed 
desirable that the court itself should revise its rules in the direction of some 
of the changes which would have been effected by the amendments to the 
statute. 


* REASONS FOR THE AMENDMENTS 


Confronted with this situation, on September 25, 1930, the Eleventh 
Assembly of the League of Nations adopted the following resolution: ! 


The Assembly requests the Permanent Court of International Justice 
to examine the suggestions contained in Part II, paragraphs 1 and 2 of 
the report of the Committee of Jurists (dacument A.45.1930.V) which 
was submitted to and approved by the Council of the League of Nations 
on September 12th, 1930, and expresses the hope that the Court will 
give consideration to the possibility of regulating, pending the coming 
into force of the Protocol of September 14th, 1929, concerning the re- 
vision of the Statute of the Court, the questions of the sessions of the 
Court and the attendance of the Judges, on the basis of Article 30 of the 
Statute as annexed to the Protocol of December 16th, 1920. 


The relevant parts of the report of the Committee of Jurists, submitted to 
the Council of the League of Nations on September 12, 1930, are as follows:? 


It would be desirable to call the attention of the Court to the possi- 
bilities in regard to determining the conditions and duration of the leave 
to be accorded to its members which are offered by the power to regulate 


1 League of Nations Official Journal, Special Supplement No. 83, p. 9. 
2 League of Nations Document A.45.1930.V. 
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its procedure conferred on it by article 30 of the 1920 Statute. If 
applied in this manner, the Court’s power to regulate its procedure also 
enables it to take account of the generally accepted principle that persons 
from distant countries are granted bong leaves at regular intervals.. 

As regards the permanent functioning of the Court, the Committee 
considered that Article 23 of th2 1920 Statute, according to which, 
unless otherwise provided by Rules of Court, the annual session begins 
on June 15th, is capable of givinz zhe Court itself a means of largely 
achieving the obj ect of Article 23 cf fhe revised Statute, which laid down 
that the Court shall remain permanently in session except during the 
*judicial vacations. 

Article 23 of the 1920 Statute in no way prevents the Court from - 
itself adopting, by the enactment cf appropriate rules, the system of 

. permanent sessions. The Assembly and the Council might express a 
desire that the Court would incorporate this solution in, its Rules of 
Court. In any case, it would be perfectly permissible for the Court to 
bring the opening of its annual session into relation with the system of 
annual leave for the Judges so as to make the functioning of the Court 
possible during the whole period necessitated by the amount of work to 
be performed. 


‘The new court as constituted following the election of 1930 held its first 
session from January 15 to February 21, 1931. Except for the organization 
of the newly elected bench and the election of officers, all of this session was 
devoted to a consideration of the amendment of the rules. It is to be re- 
gretzed that three of the judges—Judges Bustamante, Kellogg and Wang— 
were absent from this session, and therefore took no part in framing the 
amendments. The original rules promulgated on March 24, 1922,3 had 
been subjected to a thoroughgoing revis‘on in 1926, and the revised rules 
promulgated on July 31, 19264 were amended (in Article 71) on September 
7, 127.5 At the recent session, the court seems to have concluded that the 
present situation did not call for a seccnd revision of its rules, but on Feb- 
ruary 21, 1981, it promulgated amended -ules, by which amendments were 
effected in eighteen of the seventy-five rules.’ r 


AMENDMENTS EIFECTED 


The articles of the rules which have now been amended are as follows: 

Article 2. The concluding paragrapk cf the 1926 rules, as to the seating 
of the retiring President on the right of the President, has been omitted, © 
thus abolishing the distinction between the former Presidents and other 
judges. 

z Originally published in a pamphlet, Distr. 11%, 1922, later printed in Publications of 
the Court, Series D, No. 1. For the minutes cf the meetings at which the rules were 
prepared, see Series D, No. 2, 

Series D, No. 1. For the minutes of the meet:ngs at which the rules were revised, see 
nes D, No. 2,addendum. See also, A. Hammacskjéld, “Le Règlement Revisé de la Cour 
permanente de J. ustice Internationale,” 8 Revue de D-oit International et de Législation Com- 
parée (1927), p. 322. 5 Series D, No. 1, addendum. 8 Ibid., (second edition). 
Reprinted in Supplement to this JOURNAL, p. 152 
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Article 3. -The concluding paragraph, as to the summoning of deputy 
judges to sit as national judges, has been amended to include that possibility 
in connection vith, advisory procedure, already envisaged by the 1927 
amendment to Article 71. 

Article 9. Tae first paragraph of the 1926 rules provided for the election . 
of the Presidert and Vice-President ‘‘at the end of the ordinary session 
immediately be‘ore the normal termination of the period of office of the re- 
tiring President and Vice-President.” This has now been changed to read, 
“in the last quarter of the last year of office” of the retiring officers. The 
new third paragraph of this article omits a reference to extraordinary sassions 
for filling vacaacies in these offices. These changes indicate a desire to 
avoid the calling of extraordinary sessions for the transaction of routine 
business. 

Article 11. The 1926 rules provided that the Vice-President should take 
the place of tke President, “should the latter be unable to be present.” 
This is now amended to read, “should the latter be unable to fulfill his 
duties.” 

Article 12. The 1926 rules required the President to reside within ten 
kilometers of tLe Peace Palace, and provided that his “main annual vaca- 
tion” should mot exceed three months. This is now replaced by a new 
article which is as follows: 


The discnaarge of the duties of the President shall always be assured 
at the seat of the Court, either by the President himself or by the Vice- 
President. 

If at the same time both the President and the Vice-President are un- 
able to fulfill their duties, or if both appointments are vacant at the same 
time, the cuties of President are discharged by the oldest among the 
judges whc have been longest on the bench. 

After a rew election of the whole Court, and until the election of the 
President end the Vice-President, the duties of President are discharged 
by the old=st Judge. 


While the former text had not worked badly, the new text is a clear improve- 
ment in the direction of the permanent sessions of the court. 

Article 18. In form, this article is new, though a somewhat similar 
provision previously found place in the 1926 rules. It now provides: 


If the President is a national of one of the Parties to the case, the 
functions cf President pass in respect of that case to the Vice-President, 
or if he is similarly prevented from presiding, to the oldest among the 
judges whet have been longest on the bench and a is not for the same 
reason prevented from presiding. 


As the Presidert has numerous administrative duties, this provision consti- 
tutes no depa-ture from the provision in Article 31 of the Statute that 
“Judges of the nationality of each contesting party shall retain their right 
to sit in the ca:e before the Court.” 
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Article 14. The amendment to {his article resembles that to the first 
paragraph of Article 9. 

Article 17. The court has amplified ~he provisions concerning the election 
of its registrar and deputy-registrar. The procedure remains the same, 
except that the President no longer has a casting vote. But new provisions 
as to the nominations are added:.the members of the court “shall receive 
adequate notice of the date on which tue list of candidates will be closed so 
as to enable nominations and informaticn concerning the nationals of distant 
countries to be received in sufficient time.” This affords basis for a fixed 
list of candidates. -Moreover, 


Nominations must give the n=cessary particulars regarding age, 
nationality, university degrees and linguistic attainments of candidates, 
as also regarding their judicial end diplomatic qualifications, their 
experience in connection with the work of the League of Nations and 
their present profession. 


The indication that “experience in coniection with the work of the League 
of Nations” is to be considered a qualifi:ation for these posts, is very inter- 
esting. In the present state of internacional affairs, such experience ought 
to be very valuable to the court. 

Article 19. This omits a former requ. r2ment that the Registrar and Dep- 
uty Registrar reside within ten kilometers of the Peace Palace. 

Article 21. The 1926 rules providec shat ‘‘the regulations for the staff 
of the Registry shall be adopted by tLe President on the proposal of the 
Court.” This provision remains; it is added however, that “the Court 
shall determine or modify the organizacion of the Registry upon proposals 
submitted by the Registrar,” this prov-sion being lifted from Article 22 of 
the 1926 rules. A new provision is added, also, that the regulations with 
“regard to the organization decided upon by the Court and to the provisions 
of the Regulations for the staff of the Sseretariat of the League of Nations, 
to which they shall, as far as possible, zonform.” The regulations for the 
staff of tae Secretariat of the League of “ations, of the International Labor 
Office and of the court itself were studied at some length by a committee of 
thirteen, set up as a consequence of a solution of the Tenth Assembly of 
the League of Nations.” The report of -his committee’ contained proposals 
of numerous amendments to the existinz staff regulations of the Secretariat 
of the League of Nations, as well as an elaborate pensions scheme. The 
committee expressed the opinion, sharec. by the Registrar of the court, that 
“its proposals in regard to the Secretarat could be adopted, in their main 
features, to the services” of the court, ard it recommended that “regulations ` 
of a very general character should be irawn up for the Registry” of the 
court, “on the basis of those at presen: in force, regard being paid in the 


7 League of Nations Official Journal, Special Supplement No. 74, p. 32, 
8 League of Nations Document A.16.1¢30. 
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fullest possible measure to the principles adopted for the Secretariat.” 
This report was carefully studied by the Eleventh Assembly,’ which acopted 
a resolution |° noting certain statements by-the Registrar and approving 
the new staff pensions regulations | applicable to some of the staff of the 


Registry of the court. | 
Article 22. The new text omits the first sentence of the 1926 rules, which 
now finds place in Article 21; no change of sukstance has been made in the 


remaining text. 

Article 27. The amendments to this article are significant. The Statute 
- of the Court (Article 23) provides for an annual session, to begin on June 15th 
“unless otherwise provided by Rules of Court.” Heretofore the rules have 
not otherwise provided, except for the provision that in the year following 
a new election of the whole court the ordinary session should commence on 
January 15th. But the new rules now provide: 


1. The ordinary session of the Court opens on February 1st in each 
year. 

2. The session continues until the session list referred to in Article 
28 is finished. The President declares the session closed when the 
agenda is exhausted. 

3. The President may summon an extraordinary session of the Court 
whenever he thinks it desirable, as, for instance, when a case submitted 
to the Court is ready for hearing or to deal with urgent administrative 
matters. 

4, Judges are bound to be present at the ordinary session of the Court 
and at all sessions to which they are summoned by the President, unless 
they are on leave or are prevented by illness or other serious reasons 
duly explained to the President and communicated by him to the Court. 

Deputy-judges are bound to be present. at all sessions to which they 
are summoned by the President unless they are prevented by some 
reason duly explained to the President and communicated by him to 
the Court. 

5. Judges whose homes are situated at more than five days’ normal 
journey from The Hague and who by reason of the fulfillment of their 
duties in the Court are obliged to live away from their own country are 
entitled in the course of each period of three years of duty to leave for 
six months in addition to the time spent on traveling. 

The order in which these leaves are to be taken shall be laid down in 
a list drawn up by the Court according to the seniority in age of the 
persons entitled. This order can only be departed from for serious 

‘reasons duly admitted by the Court. 

The number of judges on leave at any one time must not exceed two. 

The President and the Vice-President must not take their leave at 
the same time. 

6. If the day fixed for the opening of a session is regarded as a holiday 
at the place where the Court is sitting, the session shall be opened on 
the working day following. 


‘For the report of the Fourth Committee of the Eleventh Assembly, see A.86.1980.X. 
10 League of Nations Official Journal, Special Supplement No. 83, p. 41. 
u A.25,1980.X. 
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This is in line with the proposed amendment to Article 23 of the statute which 
reads as follows: 


The Court shall remain permanently in session except during the 
judicial vacations, the dates and uration of which shall be fixed by 
the Court. ' i 

. Members of the Court whose homes are situated at more than five 
days’ normal journey frm The Hegue shall be entitled, apart from the 
judicial vacations, to six months’ eave every three years, not including 
the time spent traveling. 

Members of the Court shall b> bound, unless they are on regular 
leave or prevented from attendims by illness or other serious reason 
duly explained to the President, to hold themselves permanently at the 
disposal of the Court. 


As to the date of the ordinary sess on, it seems of no great importance 
whether it is set for June 15th or Febrvary Ist; but the change may be sig- 
nificant as indicating that the work of te judges should not be viewed as the 
summer vacation of otherwise busy man. This is further emphasized by a 
resolution adopted by the court at its recent session that “the Court con- 
siders it desirable that it should not be zonvened between July Ist and Oc- 
tober lst except for urgent cases.” 2, f 

The distinction still remains between ordinary and extraordinary sessions; 
indeed, it is fixed by the Statute. But she new rules make a very desirable 
departure, by indicating clearly that Jadges have a duty to attend sessions 
of the court, unless they are on leave oz prevented by serious reasons. It is 
no secret that there was need for suck a rule during the court’s first nine- 
year period. On one occasion, the comt met with a bare qucrum of nine 
members present, of whom-three were ce puty-judges; and when one member 
fell ill the court was forced to close its session." The attendance record of 
some of the judges during this pericd wes hardly satisfactory, as the tabula- 
tion on the opposite page would tend to indicate (though some of the ab- 
sences were due to illness). 


u See the communiqué issued by the Registry, No. 496, February 25, 1931. 

2 This was at the court’s fifteenth session, wach b2gan on Nov. 12, 1928, and which was 
declared to be closed by the President’s order of Nov. 21, 1928. See Series C, No. 16, ITI, 
p. 851; Series E, No. 5, p. 207. 


AMENDED RULES OF PERMANENT COURT OF INTERNATIONAL JUSTICZ 433 


SESSIONS 1922-1930—Attendance of the judges 
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P—present; A—absent; PA--present at part of session omiy; dots indicate that a person was not a member of the Court 
at the time. 


It remains to be seen whether the new rule will accomplish the desired 
result of securirg the attendance of all of the judges at every session. 
Although it came into force on February 21, 1981, three of the judges 
were absent when the court opened its twenty-first session on April 14, 
1931, though one of them was absent because of disqualification. 


Article 28. The text of this article was formerly as follows: 


The list of cases shall be prepared and kept up to date by the Registrar 
under the responsibility of the President. The list for each session shall 
contain all questions submitted to the Court for an advisory opinion 
and all cases in regard to which the written proceedings are concluded, 
in the order in which the documents submitting each question or case 
have been received by the Registrar. If in the course of a session, a 
question is submitted to the Court or the written proceedings in regard 
to any case are concluded, the Court shall decide whether such question 
or case shal. be added to the list for that session. 

The Registrar shall prepare and keep up to date extracts from the 
above list showing the cases to be dealt with by the respective Chambers. 

The Registrar shall also prepare and keep a list of cases for revision. 


This has now bean replaced by the following: 


The general list of cases submitted to tne Court for decision or for 
advisory opinion shall be prepared and kept up to date by the Registrar 
on the instructions and subject to the authority of the President. Cases 
shall be entered in the list and numbered successively according to the 
date of the receipt of the document submitting the case to the Court. 

For each session of the Court a session list shall be prepared in the 
same way, indicating the contentious cases and the cases for advisory 
opinion which are ready for haaring, whether submitted to the full 
Court or to the Special Chambers or the Chamber for Summary 
Procedure. Cases shall be entered in the order which they occupy in 
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the general list, but subject to zh- priority resulting from Article 57 
or accorded by the Court to a particular case in exceptional circum- 


stences. 
When the list includes no cases other than those submitted to the 


Special Chambers or the Chamber Zor Summary Procedure, the session 
shall only continue as a session ol tae Special Chamber or of the Cham- 
bez for Summary Procedure, as the case may be. 

If in the course of the session a case submitted to the Court, either 
for decision or for an advisory cp<nion, becomes ready for hearing, it 
shall be entered in the session list, inless the Court decides to the con- 


trary. 
Adjournments which are applizd for in cases which are submitted to 


the Court for decision or for adviso~y opinion and are ready for hearing- 
mey be granted by the Court in csse of need. If the Court is not sit- 
ting, adjournments may in such cases be granted by the President. 


The amendments indicate a desire to expedite the work of the court, and to 
insist more strictly on ordering its heaving of cases. The distinction between 
the general list and the session list is p: rhaps not new, but it is to be more 
sharply drawn. The numbering of ceses is new, as is the provision for 
“adjournments.” 

Article 41. Previously it was for tae President to fix a date for the com- 
mencement of the oral proceedings. Tais is now the function of the court 
in the first instance, and of the Presicert only when the court is not sitting. 

Article 42. To the former article, a new paragraph is added, providing 
that the court, or the President if the zoart is not sitting, may, with the con- 
sent of the parties, authorize docum2nzs of the written proceadings to be 
made azcessible to the public, even b=fcre the termination of a case. 


Article 57. The new article reads as follows: 


An application made to the Cout by one or both of the parties, for 
the indication of interim measure: of protection, shall have priority 
over all other cases. The decisicn zhereon shall be treated as a matter 
of urgency, and if the Court is not sitting it shall be convened without 


delay by the President for the purpose. 
If no application is made, and i: tae Court is not sitting, the President 


may convene the Court to submi to it the question whether such 


measures are expedient. 
In all cases, the Court shall only mdicate measures of protection after 


giving the parties an opportunity of presenting their observations on 
the subject. 


This effects important changes. By sricle 41 of the Statute, the court has 
power, if it considers that circumstances so require, to indicate “any pro- 
visional measures which ought to be ialen to reserve (preserve) the respec- 
tive rights of either party.” Under the 1926 rules, the President was com- 
petent to make this indication when the court was not sitting. Clearly the 
new rule more closely conforms to the Statute; it indicates a determination 
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to have the court itself ready to discharge court functions. The former rules 
did not speak of applications for the indication, of interim measures of pro- 
tection; but in practise such applications have been made.“ The Statute 
envisages such indication without application, also, and this is clearly 
mentioned in the new rule. Formerly, the indication might have been given 
ex parte; 5 now the parties must first have opportunity to present their 
“observations. The 1926 rules envisaged a possibility that parties might 
refuse to conform to the suggestions of the court, and provided that such 
refusal should be “placed on record”; fortunately, this hint of disokedience 
has now disappeared from the rules. 

Article 65. This article formerly provided that “a collection of the judg- 
ments of the Court shall be printed and published under the responsibility 
of the Registrar” ; and Article 74 formerly provided for a “special collection” 
of advisory opinions. The amended text envisages a combination cf Series 
A of the court’s publications, in which the judgments and certain orders have 
been published, with Series B, in which the advisory opinions have heretofore 
been published. In the combined series, all issues will be numbered ‘con- 
secutively, whether they contain judgments or orders or advisory opinions, 
and will be arranged for binding by calendar years. The change will necessi- 
tate some adjustment by libraries and other collectors of the court's docu- 
ments. In the long run it may prove to be more convenient, though the 
court’s publications have been so satisfactory that the change does not seem 
to have been very necessary. 

Article74. The last paragraph in the 1926 rules, providing for the publica- 
tion of a “special collection” of the advisory opinions, has been omitted. 
This omission is consequent to the amendment to Article 65. 


CONCLUSIONS 


Since these amendments to the rules have been promulgated, the following 
conclusions seem to be possible: (1) the court is quite properly sensitive to 
suggestions concerning its organization expressed by the Assembly of the 
League of Nations; (2) the difficulties experienced as a consequence of the 
failure of some judges to attend sessions of the court can very largely be 
met by rules, so that it becomes less important to proceed with the revision 
of the Statute; (3) the new rules concerning sessions, and concerning dis- 
charge by the court itself of various functions previously committed to its 
president, effect desirable changes which should make the functioning of 
the court more effective; (4) the procedure in contested cases and with re- 
spect to advisory opinions is so satisfactory that it has seemed to call for 
no amendment. 

u See, for example, Series A, No. 12. 


15 Interim measures have been indicated by the court in anly one instance. Series A, 
No. 8. In one instance, the request for such an indication was denied. Series A, No. 12. 


THE PROPOSED TERMINATION OF THE IRAQ MANDATE 


By Quincy WRIsHT - 
Of the Board of Ectiors 


The announcement on November 4, 192", that Great Britain intended 
to recommend Iraq for admission to membecship in the League of Nations 
in 19321 has presented some interesting Cnstitutional questions to the 
Permanent Mandates Commission, as well as the unusual spectacle of a 
great Power seeking to convince a skepti2al o 1tside body that its dependency 
is ripe for independence. Heretofore derendencies that wanted inde- 
pender.ce have usually had to fight for it. as cid the United States, the Latin 
American States, Belgium, and the varinus ruccessors to the Ottoman, Ro- 
manoft and Hapsburg Empires. It is trie, Colombia and Panama, Sweden 
and Norway, Denmark and Iceland have separated without war but with 
some Leartburnings.“ British statesmen exDerienced in the loss of colonies 
by violence, talked freely in the mid-nineteen.h century of the natural destiny 
of colonies to drop from the mother tree woen ripe, and in the twentieth 
century they have acquiesced in a status œ virtual independence for the 
dominions, soon to include India. They heve rationalized this “climbing 
process” as one “common to all the ecmmanities which form part of the 
Empire. Each of them, whether the pcpuletion is predominantly white or 
predominantly colored, is gradually, as is develops in strength and capacity, 
passing upward from the stage in which the sommunity is wholly subject to 
control exercised from London to that in which the measure of control 
diminishes, and so on to that in which the control has ceased entirely.” ? 
But this was after the event. Before it, hist ry records military episodes in 
Ireland, India, South Africa, and even Canada, ` 

Formal international preparation for delivering a new state has been as 
rare as maternal joy at the event. Ther hae been some instances of inter- 
nationel supervision. The great Powers, or most of them, met in concert 
and imposed conditions of guaranty, neutral zation, minority protection or 
disarmament, upon the recognition as independent states of Greece (1830), 
Belgium (1831), Luxemburg (1867), Sarbic (1878), Montenegro (1878), 
Bulgaria (1878), Roumania (1878), Congo Free State (1885), Norway (1907), 
Albanis (1913), Hungary (1920), Austria (1913), Yugoslavia (1919), Czecho- 
slovakia (1919), Poland (1919), Lithuaria (.922), Estonia (1923), Latvia 

l! League of Nations, Permanent Mandates Cor mission, Minutes (hereafter cited 


P. M. C.), XVI, 183, 203. 

1a See R. Erich, “La Naissance et la Reconnaisance. des Etats,’’ Académie de Droit In- 
ternational, 1926, XIII, p. 442 et seg. 

2 Sir Cecil Hurst, Great Britain and the Domixions, Chicago, 1928, p. 12. 
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(1923) and Finland (1921).? These conferences were, however, assembled 
ad hoc usually in the presence of a fait accompli. Never before the creation 
of the League of Nations has an international body considered deliberately 
under an established procedure and long in advance the conditions under 
which a community could be admitted to statehood. 

If the British Empire has become a ladder for the gradual self-determina- 
tion of its parts, the League of Nations Empire was this from its very origin. 
According to M. Palacios, of the Permanent Mandates Commission, ‘“‘the 
emancipation of the territories under mandate was, or ought to be, the 
normal goal of their development.” Lord Lugard emphasized the point by 
insisting that, “it was not merely the right, but the duty of the Mandatory 
Power to recommend the termination of its mandate when it considered that 
the people for which it was exercised had attained a sufficient degree of 
maturity.” 4 

The Covenant makes it clear that all the mandates under the League are 
for territories, “inhabited by peoples not yet able to stand by themselves,” 
and the implication is made express in the case of A Mandates “which have 
reached a stage of development where their existence as independent nations 
can be provisionally recognized subject to the rendering of administrative 
advice and assistance by a mandatory until such time as they are able to 
stand alone.” Of the A Mandates, that for Iraq, conferred by the Council 
on September 27, 1924, accepted an Anglo-Irag alliance in which Great Brit- 
ain recognized the Kingdom of Iraq as defining the mandate. Termination 
of this treaty and complete independence of Iraq was contemplated in twenty 
_ years by Article 18 of the treaty. However, before it was acceptec. by the 
Council resolution, this article had been modified by a protocol of April 30, 
1923, reducing the time to four years from the ratification of peace with 
Turkey. Following settlement of the Mosul controversy, the League ac- 
cepted a new amendment agreed to by Great Britain and Iraq on January 
13, 1926, extending the treaty to “twenty-five years from the sixteenth day 
of December, 1925, unless before the expiration of that period Iraq shall 
have become a member of the League of Nations.” 

The British announcement of November 4, 1929, was made in considera- 

3 Most of the texts containing the terms of these conditions can be conveniently consulted 
in Holland, The European Concert in the Eastern Question, Oxford, 1885; Dickinson, The 
Equality of States in International Law, Cambridge, 1920, Chap. 7; League of Nations, 
Protection of Linguistic, Racial, and Religious Minorities by the League of Nations, Provi- 
sions contained in the various International Instruments at Present in Force (C. L. 110, 
1927, I. B. 2). 

4P, M. C., XVI, 18, 19. 

See also statement by M. Kastl, the German member of the commission, ibiz., p. 18, 
and report of M. Procopé, accepted by the League of Nations Council, Jan. 13, 1930:‘‘The 
council will, of course, be most gratified when circumstances permit of the recognition of 
the-full independence of a territory under mandate, which would mark the final stage in the 


process of evolution contemplated by Article 22 of the Covenant” (League of Nations 
Official Journal XI, 58th Sess. of Council, item 2553), and Erich, op. cit., p. 449. 


438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion of the proviso of this treaty. In fact, it seems to have been contem- 
plated explicitly by Article 3 of that treaty, which stated that at the time 
when the treaty of 1922 would have exp.red under the protocol of 1928, and: 
at subsequent successive intervals of Sour years, His Britannic Majesty 
“will take into active.consideration .°. the question whether it is possible 
for him to press for the admission of Ireg into the League of Nations.” ® 

The Permanent Mandates Commission first considered the problem of 
the independence of Iraq in its 16th sess on when it had before it the British 
communication of November 4, 1929, to she Secretary-General of the League 
expressing the government’s intent ‘‘tc recommend Iraq for admission to 
membership of the League of Nationsin 19832.” During elaborate considera- 
tion of its competence in the matter, secme members expressed the opinion 
that the question was entirely political and so within the exclusive compe- 
tence of the Council and Assembly, but tae majority thought the commission 
should advise the Council on this as or all matters concerning mandates. 
As a result, the commission included tke following statement in its report, 
on Iraq: 


The Commission realizes the extreme importance of this communi- 
cation. It would welcome the entr~ of Iraq into the League of Nations 
if and when certain conditions werz fulfilled, in particular that it be- 
comes apparent that Iraq is able to stand alone, and that effective guar- 
antees be secured for the observamee of all treaty obligations in Iraq 
for the benefit of racial and religious minorities and of the states mem- 
bers of the League of Nations. Tae Commission considers, however, 
that it would be premature to express any opinions at the present time 
on the proposal of the Mandatory Power which will not take effect until 

"1932. Inthe meantime, it has taken the opportunity, while examining 

the report for 1928—and will do so in examining subsequent, reports— 
‘to ask the accredited representative such questions as relate to the 
two foregoing conditions. Its questions, therefore, deal particularly 
with Iraq’s ability effectively to gevern itself, with its relations with 
states members of the League of Nations, as for instance, the position 
of foreign nationals as regards judicial matters, religious liberty and 
economic equality, and also with the guarantee of the rights of racial 
and religious minorities.’ 


The policy here envisaged was carried ouz in the cross-examination of British . 
accredited representatives during the 16th and 19th sessions when the 
reports on Iraq were before the commission. 
The League Council considered this report of the commission at its 58th . 
session and on January 13, 1930, resolved: 
Being anxious to determine what general conditions must be fulfilled 


before the mandate régime can be brought to an end in respect of a 
country placed under that régime, and with a view to such decisions 


5 These texts are brought together in Wright, Mandates under the League of Nations, 
Chicago, 1930, pp. 593-599, and in the U. S. Treaty Series, No. 835. 
e P. M: C., XVI, 203. 
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as it may be called upon to take on this matter, the Council, subject 
to any other inquiries it may think necessary, requests the Mandates 
Commission to submit any suggestions that may assist the Council in 
coming to a conclusion. 


This resolution was discussed by the commission at its 18th and 19th sessions, 
and extensive memoranda on the subject was submitted by M. Van Rees 
and M. Penha Garcia, but the commission found it difficult to discuss the 
conditions under which any mandate might terminate because of the great 
differences in their terms and in the situations of the territory which they 
concerned. Thus, in its 19th session it asked whether the Council did not 
wish it to confine its observations to the case of Iraq.” The discussions and 
memoranda, however, indicate that the commission will examine. carefully 
(1) the procedure by which the mandates may legally be terminated, (2) the 
conditions which should prevail in the region before that occurs (3) she guar- 
anties which the government of the territory should make before that occurs, 
and (4) the responsibility of the Tariner mandatory and the League for ful- 
fillment of these guaranties. 

(1) It has been suggested in the commission that one or all of the following 
acts are necessary to terminate the Iraq Mandate: (a) “a unanimous decision ` 
of the Council to relieve Great Britain of its responsibility,” 8 (b) “a decision 
of the Assembly by a two-thirds majority to admit Iraq to the League,” ° 
(c) “the agreement of the Mandatory Power is required before deciding on 
terminating the mandate.” 4 

Undoubtedly, modification of the terms of a mandate, or transfer of a 
mandate from one mandatory to another, requires action of the Council. 
Article 4 of the mandate for Iraq states specifically “no modification of the 
terms of the treaty of alliance will be agreed to by his Britannic Majesty’s 
Government without the consent of the Council of the League.” Further- 
more, paragraph 8 of Article 22 of the Covenant states that “‘the degree of 
authority, control or administration exercised by the mandatory shall, if 
not previously agreed upon by the members of the League, be explicitly 
defined in each case by the Council.” The change of the status of a man- 


T P. M. C., XVII, 11, 170-174, 200; XIX, 1538-156, 173-176, 205. 

8 M. Rappard, ibid., XVI, 20. M. Procopé’s report, accepted by the Council on Jan. 13, 
1980, stated: ‘‘In view of its responsibility in the matter, the Council will doubtless have at 
the proper moment to ascertain whether the provisions of Article 22 of the Covenant should 
cease to be applicable to Iraq. On the other hand, the admission of Iraq to the League of 
Nations is a question for which the Assembly is competent. From the point of view of the 
mandate’s régime, only the first of these two aspects calls for the consideration of the Council 
and consequently of the Permanent Mandates Commission which acts as its expert in the 
matter” (O. J. XI, 58th Sess. of Council, item 2553). 

° M. Rappard, P. M. C., XVI, 20; M. Van Rees stated: ‘‘It is, I think, in the final resort, 
the League Assembly whioh, with the Council’s advice, should decide the question (when 
Iraq is able to stand alone) in agreement with the Mandatory Power.” Ibid., XVIL, 171. 
See also his statement, tbid., XVI, 17. 

10M. Penha Garcia, bide XIX, 175. 
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dated territory is, however, an entirely diferent thing. Thisis not á modifi- 
cation or transfer of a mandate, but fulfilment of a mandate. By Article 22 
of the Covenant, the status of mandatec territory can apply only to terri- 
-tories “mhabited by peoples not yet able to stand by themselves under the 
strenuous conditions of the modern world.” More specifically, A Mandated 
territories are “‘subject to the rendering of administrative advice and 

assistance by a mandatory” only “until sich time as they are able to stand 
alone.” Most specifically of all, the mandate for Iraq declares (Art. 6) 
that ‘“in-the event of Iraq being admitted into the League of Nations, the 
= obligations hereby incurred by his Britannic Majesty’s Government shall 
terminate,” and by Article 7, on the con -lusion cf the Anglo-Iraq alliance, 
the Council of the League is to “be invited to decide what further measures 


_ _are required to give effect to Article 22 oi the Covenant” only “if Iraq has 


not been admitted to the League.” These provisions all seem to contem- 
plate the automatic termination of the sta-us of Iraq as a mandated territory | 
when it in fact is able to stand alone, and admission to the League is specifi- 
cally referred to as adequate evidence o` that fact. The need of Council 
- concurrence seems to be definitely excladed by the terms of Article 7, 
quoted above." ` 

Nor is it clear that the Mandatory Pover’s consent is essential. Doubt- 
less the mandatory, as well as the Councd, must agree to a modification or 
transfer of a mandate, except in the extreme case of forfeiture for violation 
of the terms of the instrument by the mindatory, and in the case of Iraq 
doubtless British consent is necessary far termination of the Anglo-Iraq 
treaty of alliance until the 25-year perisd has expired, or Iraq has been 
admitted to the League, but neither Aricle 22 of the Covenant, nor the | 
Iraq mandate, nor the treaty of alliance Ontain any suggestion that formal 
consent of the mandatory is necessary for termination of the status of Iraq 
as mandated,territory. Doubtless, in prectice the League Assembly would 
be unlikely to admit Iraq or any other maidated community to membership 
without the mandatory’s recommendation. Doubtless, states would be 
reluctant to recognize the full independere of such a territory if the man- 
datory objected, and doubtless, in reason, & would be difficult to prove that a 
territory was in fact “able to stand alme” if the mandatory were still 
advising it and refused to give up its position; but these are questions of 


11 See Wright, op. cit., pp. 504-506, 519-522. The Council, however, resolved on Sept. 
15, 1925, in connection with the question of loans te- mandated territories: “The cessation or 
transfer of a mandate cannot take place unless tie Council has been assured in advance 
that the obligations regularly assumed by the former Mandatory Power will be carried out, 
and that all rights regularly acquired under the =iministration of the former Mandatory 
Power shall be respected. When this change has seen effected, the Council will continue 
to use all its influence to ensure the fulfilment of the-e obligations.” O.J., VI,510;P.M.C., 
XIX, 176; Wright, op. cit., p. 449. See also Prcopé report accepted by the Council in 
1930, suprc, note 8, and report of M. Penha Garzia to the Mandates Commission, infra, 
note 13. 


THE PROPOSED TERMINATION OF THE IRAQ MANDATE 441 


policy and evidence. In law it would seem that, if the Assembly by a two- 
thirds vote, even over the mandatory’s protest, admitted a former mendated 
territory, the territory would be, so far as the League is concerned, “able to 
stand alone.” Under Article 1 of the Covenant, a state, dominion or colony 
can become a member of the League only if “it is fully self-governing.” 
Thus, actual admission would seem for the League and its 54 members" 
the best possible evidence that the entity is “self-governing,” which it is 
submitted means the same as “able to stand alone.” 14> 

(2) Assuming that the Assembly has authority by a two-thirds vote to 
admit Iraq and thereby to terminate automatically its status as a mendated 
‘territory, doubtless, it will wish the advice of the Council, the mandatory and 
` the Permanent Mandates Commission on whether conditions exist warrant- 
ing such action. What are these conditions? According to Article 1 of the 
Covenant, they are that the community is “fully self-governing”; that it 
“vives effective guarantees of its sincere intention to observe its international 
obligations”; and that it “accepts such regulations as may be prescribed by 
the League in regard to its military, naval and air forces and armaments.” 
M. Van Rees, of the Mandates Commission, pointed out that the Constitu- 
tion of Iraq and the terms of the Anglo-Iraq treaty both recognize the 
national sovereignty of Iraq and that she has been formally recognized by 
Great Britain, France, Germany, Italy, Turkey, Norway, Sweden, Greece, 
Persia, the Netherlands and the United States." Although the formal 
existence of the mandate might seem a limitation of independence, yet Arti- 


tla Admission to the League does not imply de jure recognition of the new member by all 
members of the League (though it might be evidence of such recognition by the states which 
voted favorably for admission), but it does seem sufficient evidence of de facto recognition by 
all members, since they are obliged to deal with the new member in all relations considered 
by League organs. (See Erich, op. cit., pp. 486, 497) 

ub On the assumption that “the birth of a new state presupposes a national will as an 
indispensable factor” (p. 450), and that “in international law sovereign states are, in the 
present organization of the world, persons as a result of their very nature” (p. 463), Erich 
ascribes to “recognition only a declaratory effect” (p. 461), and argues that “the Assembly 
(in admitting a member to the League) does not pronounce on the question whether an 
ethnic entity is worthy or capable of self-government, but only on the existence or non- 
existence of that quality which the Covenant designates by the words ‘fullyself-governing.’”’ 
For the present discussion it is immaterial whether or not we regard the status of “full self- 
government” as equivalent to statehood, though the words “dominion or colony” in Article 
1, and the practice in regard to the British Dominions, suggest that itis not. In any case it 
seems incompatible with the status of mandated territory. (See, however, Woolf, Interna- 
tional Law Association, 29th Conference, 1920, p. 136.) It is also immaterial whether we 
regard the Assembly’s vote as creative of the status or as merely evidence of it. In either 
ease it is conclusive so far as the League is concerned. Evidential facts become equivalent in 
effect to operative facts as they become conclusive; thus, while recognition by a few is merely 
evidence of status, general recognition, in effect, creates status. (See Wright, op. cit., pp. 
288, 304; Erich, op. ctt., p. 451) 

2 P, M. C., XVIII, 170-171. The United States accorded recognition in the treaty be- 
tween the United States, Iraq, and Great Britain, signed Jan. 9, 1930, U. S. Dept. of State, 
Treaty Information Bulletin, No. 4, p. 5; Treaty Series, No. 835, p. 2. 
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_ cle 7 of that instrument contemplates that it nsed not prevent the Assembly 
from action.’ The commission, however, hes not been content with formal 
documents and recognitions. They kesve considered that, whatever may 
be the theory, in fact there may be not cnly ‘degrees of independence” but 
“degrees of complete independence.” = Trey have sought to ascertain ` 
whether Iraq is really capable of self-government, and in their report on 
their 16th:and 19th sessions ‘repeated the desire that the ‘‘ Mandatory 
Power endeavor in future reports to meke clear how much of the result is. 
due to British officials in the Iraq goveramett service and how much to the 
efforts of the Iraq government itself. 2t wuld be well that the extent to 
- which the Iraq authorities are dependet.t upon British support, the efforts 
made, the opposition encountered and the results achieved in each sphere, 
the difficulties which have been settlec anc. those which have still to be 
overcome, should be described as far as poss ble.” 15 

The cross-examination of the British offi: ial representatives during the 
19th session by no means satisfied the 2omncssion that Iraq was capable of 
standing alone in 1930, and they were in dow>t as to the evidence necessary 
to convince them that it would be able to co so in 1932. In spite of the. 
British accredited representatives’ insistence on the rapid progress of Iraq 
in the art of self-government, on the prozess >y which British advisors were 
-~ reducing their functions, leaving responzibiliy more and more to Iraq off- 
cials, and on the willingness of Iraq to azcep advisors when necessary even 
after full independence,* the commission drew attention to passages in the 
mandatory’s report itself noting instances of extravagance, lack of adminis- 
trative discipline, unwillingness to take advize, intolerance and injustice in 
the Iraq administration.” M. Palacios. of the commission, suggested that 
the advent of the labor government in Eaglard, the stimulus to nationalistic 
aspirations in Iraq through that fact, end -he discussion of admission of 
Egypt to the League may have had as much influence on the British policy 
as the progress made by Iraq towards 3«lf-g»verning capacity.8 M. Pala- 
cios and other members were clearly concerned lest Iraq should merely 
change from a mandated territory to a Britizh protectorate “thus escaping 
from the international control existing under the present system.” ®© M. 
Rappard pointed out the danger that, in view of her commitments to recom- 


13 M. Penha Garcia, however, thought that, accordiag to Article 1 of the Covenant “the 
cessation of the mandate should be pronouncec irst cf all (t.¢., before the new state is ad- 
mitted to the League), and that the obligations cr guerantees which will ensure a régime of 
complete independence must be recognized by the responsible authorities. of the territory 
at the time when such full sovereignty is about to beestablished.” P. M. C., XIX, 176. 
See also Council resolutions, supra, notes 8, 11 

14 Statement of British accredited representative (P M. C., XVI, 38) who said “his gov- 
ernment believed that Iraq was already on an equal fcoting in this regard with some states 
-which were already members of the League.” 

1 P, M. C., XVI, 204; XTX, 207. 4 Ibid., XIX, 76. 

17 Tbid., 81, 82. - 18 Ibid., 86. 19 Thid., 87. 
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mend Iraq in 1932, future British reports might degenerate intc special 
pleadings to justify such a recommendation.” The discussion makes it 
clear that in advising the political organs of the League, the Permanent 
Mandates Commission will look below form to realities. 

(8) Not only must the reality of independence exist, but to be eligible 
to membership in the League a state must give adequate guarantees of good 
intentions for the future. While Article 1 of the Covenant mentions spe- 
cifically willingness to abide by international obligations and League resolu- 
tions on armaments, the Assembly has actually required other declarations 
on admitting certain states. Thus, Abyssinia was required to observe the 
Geneva Arms Trade Convention of 1925 and to be prepared ‘‘to furnish the 
Council with any information on, and to give consideration to, any recom- 
mendations the Council may make regarding the execution of undertakings 
of importance to the League.” ? This had special reference to the situation 
in respect to slavery in Abyssinia. Albania and other countries were 
required to make minority guarantees. 

In the case of Iraq, the situation of minorities has given the commission 
special concern. Petitions from the Assyrians and the Kurds indicating 
alarm at the prospect of Ira y independence were before the commission, and 
it recalled the report of the special commission for investigating the Mosul 
boundary that, unless the British mandate would continue, the inhabitants 
of Mosul would prefer Turkey to Iraq. The final report of this special com- 
mission, which recommended that the area be given to Iraq only if the man- 
date be continued 25 years and if adequate protection be assured the 
minorities, was approved by the Council and given effect by a British treaty 
with Iraq which, however, recognized the possibility of the 25 year period 
being reduced by admission of Iraq to the League. The commission has 
also had before it a new judicial agreement assuring adequate protection to 
foreigners of all nationalities on equal terms,” and the complicated prob- 
lem of opening: Iraq’s oil resources to general competition on the expiration 
~ of the priority right of staking claims by the British-dominated Iraq 
Petroleum Company. Thus, M. VanRees suggested the requiring of 
guarantees assuring protection of foreign interests in judicial, religious, and 
economic matters, and protection of racial linguistics and religious minorities 
among Iraq nationals.” 

The commission has not taken any action in regard to the requirements of 
such guarantees. In the Council discussions in January, 1930, Mr. Hender- 
son, of Great Britain, insisted that the question of the conditions under which 
Iraq should be admitted to the League was a question solely for the Assem- 
bly, and doubted whether economic equality could properly be included 


20P, M. C., XTX, 93-94. 4 Ibid., XVIII, 171. 
7 Tbid., XTX, 192-193; Wright, The Mosul Dispute, this JOURNAL, XX, 453-456. 
s P, M. C., XIX, 169-173, 206. 24 Ibid., 182-184, 212. 


25 Ibid., XVIII, 171-174. 
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among such conditions. M. Grandi, ef Itaky, on the other hand, empha- 
sized, in this discussion, the importanse of - onsidering the ‘‘ consequences 
which would result upon termination of the mandate” upon “whole systems 
of rights whose peaceful enjoyment wes insured by the Mandatory Power 
to all states members of the League.” Ta sirsilar vein, M. von Schubert, of 
Germany, thought it ‘‘desirable that fhe competent bodies of the engue 
should study the procedure to be applied” on the admission of Iraq, and 
that the study of “certain provisions” be -indertaken in a liberal spirit 
taking into account the interests of the p20pl of Iraq to the largest possible 
extent. Thus, it seems clear that, while withority to emancipate Iraq 
from the mandate rests in the Assembd-y, the Commission and Council will 
thoroughly examine that country’s eligibility from the standpoint both of 
capacity and intentions, and will thus be in a position to advise the Assembly 
when the time for decision arrives.”" l 
(4) After emancipation of a mandated territory, are the “associates in 
the mandate régime,” principally the Leazue ~f Nations and the mandatory 
still under special responsibilities for its fulfilment of its guarantees? M. 
Penha Garcia asserted that they are. The mandatory, he said, must give 
its consent to the termination of the xand»tory régime ‘“‘since it will in 
reality be morally responsible for the zenset uences of the termination of 
the mandate.”?8 M. VanRees, on the cther hand, thought it “impossible 
to invoke previous relations between I-eq ard Great Britain and to insist 
that, notwithstanding Iraq’s full and «cmpl:te emancipation, the former 
Mandatory Power should still remain respons-ble for the Iraq Government’s 
acts. Once the former state of affairs cr.sing out of treaties, including any 
undertakings given by Great Britain, termin:te, Iraq and Iraq alone must 


2 O. J., XI, 58th Sess. of Council, item 2553, 

27 M. Penha Garcia thought consideration mut be given to the following 13 points in 
deciding the conditions governing emancipatior, thou; h he recognized that some of them 
involved political aspects outside the competere xf the commission: 


The conditions of internal and external security, iccluding frontier questions; 
otis sien aa spd ono. of the popw-ation; j eraon 
e political and administrative organizatior. and-the ability shown i 
authorities; T by the governing 
The spirit of existing legislation; 
Economic and financial conditions; 
Obligations resulting from particular and g-reral conventions; 
evleeeen arising out of agreements betwe=r the Clandatory Power and the mandated 
` territory ; 
Obligations assumed towards members of the Leag-.e of Nations; 
ae a a of SR E and reLgious institutions; 
uarantees for the protection of minorities o? race, lan e and religion, i 
_ exist in the territory; sai gion, if any such 
Seles ae poten a pag o 
uarantees for safeguarding under the nəv régire the moral and material i 
developed in the territory during the mar cates ~égime; PERA ET 
The way in which the principle of economic equali-y, which is at the basis of the man- 
dates régime, can be adapted to the new si-uatica created by the termination of the 


mandate. (P. M. ©., XIX, 176). 
28 Ibid., 175. See also M. Orts, ibid., XVI, 1-6 
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be fully responsible for the discharge of the undertakings with the object of 
being admitted a member of the League.” ?°? This opinion seems to be justi- 
fied by Article 6 of the Iraq mandate and by the report of the commission 
in 1925 on the subject of loans. This report asserted that, in the event of 
the termination of a mandate or of its transfer, the new government under- 
taking the administration of the territory will accept responsibility for the 
fulfillment of financial obligations regularly assumed. by the former Man- 
datory Power, and will engage that all rights regularly acquired under the 
administration of the latter shall be respected.2° When the mandate has 
ceased, the responsibilities, as well as the powers of the former mandatory, 
have ceased also so far as the mandatory relation is concerned. The former 
mandatory might, of course, continue to enjoy special powers and to be 
_ burdened by special responsibilities under treaties which it has made with 
the new state. 

M. Penha Garcia also emphasized the responsibilities of the League of 
Nations after termination of the mandate. ‘‘ Mandates,” he said, “are 
held on behalf of the League of Nations, and it is for the latter to make sure 
that the benefits and results achieved continue under the régime of full inde- 
pendence.” *! This responsibility is suggested by the Council’s resolution 
on loans already referred to,** and doubtless the League would insist on ade- 
quate guaranties being given by the mandated territory before its emanci- 
pation. After the new state is admitted to the League, will that organiza- 
tion have any responsibilities with respect to it, other than that of utilizing 
` the machinery applicable to all members for assuring compliance with their 
international obligations? The terms of the Palestine (Art. 28), Syrian 
(Art. 19) and less precisely the Iraq (Art. 7) mandates suggest a possible 
financial obligation of the League itself in case the new state defaults obliga- 
tions legally acquired during the mandatory régime. Such a responsibility 
is also vaguely implied by the Council’s resolution of September 15, 1925, 
on loans.* . 

Such a financial responsibility of the League, is, however, quite different 
from a duty to exercise special powers over the emancipated state. The 
possession of such powers by the League would hardly be compatible with 
the independence of the new state. It is believed that neither the manda- 
tory nor the League have any power to control the emancipated state, other 


29 P, M. C., XVIL, 174. See also bid., XVI, 147. 

30 bid., VI, 172. This was approved in principle by the Council on Sept. 15, 1925, but 
the phraseology made less specific reference to the responsibility of the new government; 
supra, note 11. See Wright, Mandates under the League of Nations, pp. 449, 513-514. 

a2 P, M. C., XIX, 176. 

32 Supra, note 11. Commenting on this, M. Penha Garcia observed: “The way in which 
it has been laid down that the Council will continue to take an interest in the cbligations 
contracted under the mandates régime proves that it still reserves a certain right of action 
after the cessation of the actual mandate.” P. M. C., XIX, 176. 

33 Ibid. 
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than tkose arising from special treaties to which it has consented or from 
principles generally applicable to Leagu: members. 

We may conclude that, while the maadates system ETE self-deter- 
minaticn of the areas as its goal, and p-ovices a regular international pro- 
cedure for achieving this goal, yet the acHievenent is not easy. The require- 
ments for statehood may be somewhat sigh-r than those actually achieved 
by some states now members of the League. As summarized by M. Penha 
Garcia, the country should not only possess the necessary qualifications 
enabling it to stand alone, but terminacion of the mandate should not be 
detrimental to the maintenance of peace exiting rights of League members 
must be guaranteed, and the populaticm mu t be guaranteed the well-being 
and development which the mandate régime aas secured for it. Asa condi- | 
tion to emancipation, the new state may be -equired to sign declarations or ° 
agreements on these subjects; but, once emencipated through admission to 
the League of Nations, the meeting of these requirements is its own responsi- 
bility, subject only to the normal san:-tiors of international law, to the 
general sanctions of the League of Naticns, +nd to such special sanctions as 
it may have accepted by treaty. 
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We are witnessing today a remarkable evolution toward organized inter- 
national justice. Such an evolution is inevitable in any permanent society of 
states, just as much as the growth of law and the establishment of organs of 
justice are inevitable in any lasting society of individuals. Our immediate 
and pressing interest in relation to this great development of international 
justice is this: What should be the rôle of our country? Shall the United 
States, faithful to the liberal arbitration policy which characterized her earlier 
history, adopt obligatory arbitration for the peaceful settlement of interna- 
tional disputes? This question may soon be determined when the Senate 
comes to consider the new Pan American Arbitration Treaty. 

The present treaty owes its origin to the Sixth Conference of American 
States, held at Havana in January and February, 1928, when steps were 
taken to secure a multilateral treaty of obligatory arbitration for the 
American States.2 Until that time, while the states of this continent often 
had recourse to arbitration for the solution of their differences and had con- | 
cluded a number of notable bilateral treaties for peaceful settlement of dis- 
putes, progress toward multilateral arbitration conventions had been ex- 
ceedingly slow. The path was marked by unratified treaties and resolutions, 
not to mention the ill-fated Central. American Court of Justice, which after 
some years of precarious existence ended in disaster.’ 

At Havana, an arbitration conference of the American States was con- 
voked for the winter of 1928-1929. A resolution for this purpose was passed 
expressing the desire of the states to “condemn war as an instrument of 
national policy in their mutual relations,” and resolving: 

That the American republics adopt obligatory arbitration as the means 


which they will employ for the pacific solution of their international 
differences of a judicial character.* 


1 Hereafter mentioned as the Pan American Arbitration Treaty. 

2 Report of the Delegates of the United States of America to the Sixth International 
Conference of American States, Washington, 1928, p. 20 et seg. 

3 J. H. Ralston, International Arbitration from Athens to Locarno, 1929, pp. 46, 240-245; 
N. S. Politis, La Justice International, 1924, pp. 139-155. 

‘Report, supra, p. 26, Sec. 1. l 
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Notwithstanding such well-sounding phreses, varitable obligatory arbitra- 

tion was not envisaged: important reservet ons were made, as is evident from 
these words of the resolution: 

.. with the minimum exceptions which they may consider indis- 

pensable to safeguard the independerse aad sovereignty of the States, 

as well as matters of a domestic consern, and to the exclusion also of 


matters involving the interest or referring 30 the action of a State not a 
party to the convention.’ 


Acting in accordance with this Havana rsolction, representatives from 20 
out of 21 American Republics (Argentina aostaming), met at Washington, in 
December, 1928, with the codperation cf the Government of the United 
States. Between December 10th and Janaary 5th, the delegates succeeded 
in hammering together two notable treati--s, a treaty of conciliation and a 
treaty of arbitration. Both of these doctment:. were signed, without reser- 
vation, by the delegates of the United Stat2s,6 end the treaty of conciliation 
has since been ratified by the United States.” The arbitration treaty, how- 
ever, is still before that body, and promisesto b2 the oples> of prolonged and 
intensive deliberation. 

In order to determine whether the Unized States is to adopt the cause of 
obligatory arbitration, as so many states el ead; nave done,’ it will be neces- 
sary to consider carefully certain importar prehlems raised by the present 
arbitration treaty. Yt is the aim of this ar icle to analyze and discuss these 
questions, the most important of which a> ear to be the following: (1) the 
interpretation of the reference to “‘justicianle disputes”; (2) the nature of 
domestic questions; (3) the problem of. jurisdiction in interpreting the 
treaty; (4) the formation of the compromia. 


I. JUSTICIABLE TI3PUTS 


The Pan American Arbitration Treaty zont2roplates the submission to 
arbitration of justiciable disputes only. In common with the recent United 
States arbitration treaties with France, Ge-maty, and other non-American 
Powers, a justiciable dispute is defined as a difference of an international 
character based on a claim of right made by ene party against the other 
under treaty or otherwise, which is juricical ir nature by reason of being 
susceptible of decision by the applicatior. >f the principles of law.? Spe- 
cifically mentioned as examples of juridical q_test:ons, the following categories 

5 [bid., p. 26, Sec. 2. 

€ Proceedings of the International Conference cf Ame ican States on Conciliation and 
Arbitration, 1929, pp. 653 and 675. 

1 U: S. Treaty Series No. 780. 

8 The acceptance by Great Britain of the Optional Slaus> of the Statute of the Permanent 
Court of International Justice is striking proof cf the 2r2sent trend toward obligatory. 
arbitration. ; 

® General Treaty of Inter-American Arbitration, this JournaL, Supplement, Vol. 23, 
April, 1929, pp. 82-90, Art. 1. 


THE GENERAL TREATY OF INTER-AMERICAN ARBITRATION 449 


of disputes are set out in the treaty: (a) the interpretation of a treaty; (b) 
any question of international law; (c) the existence of any fact which, if 
established, would constitute a breach of an international obligation; (d) the 
nature and extent of the reparation to be made for the breach of an inter- 
national obligation. ` 

Just what is meant by the term “justiciable disputes” has been a knotty 
problem in international law and has received much attention from the 
jurists. The Institut de Droit International has devoted considerable effort to 
this problem. The Brown-Politis report, presented at the Vienna session in 
1922, with the discussion which it provoked, is sufficient to demonstrate the 
amount of interest which this subject commands among the authorities. 
The question, moreover, is a most important one. The terms “legal dis- 
putes,” “justiciable disputes,” or ‘‘juridical differences,” appear more and 
more frequently in important arbitration treaties, particularly since the war, 
and this is due largely to the fact that it is now customary to omit from such 
accords those vague, general exceptions to arbitration which aim to cover 
“national honor” or “vital interests,” and which, therefore, leave to the 
parties much latitude for a unilateral interpretation of their obligations.” 

The framers of the Pan American Arbitration Treaty did not leave the 
term “justiciable disputes” undefined. They proceeded to explain that 
the word meant disputes “susceptible of decision by the application of the 
principles of law.” In short they adopted, to meet the difficult problem of 
the nature of a justiciable dispute, a solution which appears to us to be most 
in conformity with reason and with the present stage in the evolution of in- 
ternational society. In order to appreciate the value and significance of the 
solution adopted, it would seem to be necessary to examine the various con- 
ceptions proposed in this matter, which may be divided into three groups: 
(1) the etymological view; (2) the categorical view; (8) the positive 
view. 

(1) The Etymological View. The first and most obvious method of inter- 
preting the phrase “justiciable disputes” is to adopt its etymological 
meaning. This treatment will lead to the widest use of arbitration, and is, 
therefore, the most acceptable to those who desire little or no check upon arbi- 
tration. Takenin such asense, ajusticiable dispute, generally speaking, is one 


10 General Treaty of Inter-American Arbitration, this JOURNAL, Supplement, Vol. 23, 
April, 1929, pp. 82-90, Art. 1. 

11 Institut de Droit International, Annuaire (hereafter referred to as “ Annuaire”), 1922, 
Vol. 29, p. 23 ef seq. 

12 For discussion of the pre-war use of the term “vital interests.” ete., see H. Wehberg, 
“Restrictive Clauses in International Arbitration Treaties,” this Journau, 1913, Vol. 7, 
p. 308 et seqg.; also A. Cavalcanti, “ Restrictive Clauses in International Arbitration Treaties,” 
tbid., 1914, Vol. 8, pp. 726-728. Fora later view, see N. H. Hill, “International Jurisdiction 
and Domestic Questions,” Southwestern Political and Social Science Quarterly, 1929, Vol. 
10, p. 22.. l 

1 Article 1. 
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which is ‘‘proper to be examined in a court of justice,” “ and therefore in 
international law it might be said to be cre wLich is susceptible of settlement 
by arbitral or judicial proceedings.’ Massre. Brown and Politis, reporting 
for the Institut de Droit International, ix clin» tcward this view when they 
assert that a justiciable dispute is broader zhan a legal (juridique) one. 
Ralston, when he emphasizes fundamental international law as distinguished 
from its temporary manifestations, is virtuall; adopting such an interpreta- 
tion.” These men are so impressed with what Garner calls the “legal 
core” of all disputes, that they center taeir attention upon the claim that 
all disputes are inherently suited to pesceful, impartial solution rather than 
the fact that present judicial or arbitral machiery is more or less inadequate 
for the purpose of securing the end in-viaw, =r that a conflict is awakened 
between their proposition and the legitimate -equirements of national sov- 
ereignty. Indeed, we submit, it is possible to =gree with the Institut de Droit 
International, in the proposition which ¿te efforts have produced, viz., ‘‘ Tous 
les conflits—sont en règle générale—suscentibEs C'un réglement judiciaire ou 
dune solution arbitrale,” © without feelinz tht we have come much nearer 
to the settlement of the problem. 

In connection with this etymological v ew, it is appropriate to notice, in 
passing, the discussions that have arisen aver -he advisability of recognizing 
an international equity. This interpratatior. almost requires the recogni- 
tion of such jurisdiction, for under it the accezted rules of international law 
scarcely cover the wide field of disputes whicl are alleged to be justiciable. 
Nevertheless, the obvious difficulties and daxgers of international equity 
arouse opposition from many critics.” 

(2) The Categorical View. From the aushor vies who attempt to solve the 


4 Funk and Wagnall’s, New Standard Dictiorary, 1623. According to the New English 
Dictionary (Oxford), Vol. 5, 1901, “justiciable” :nearz “liable to be tried in a court of 
Justice; subject to jurisdiction.” 

C. G. Fenwick, “The Distinction between Legal e.d Political Questions,” American 
Society of International Law Proceedings (hereaftar cid es “Proceedings’’), 1924, p. 45. 

16 Annuaire, supra, p. 26. 

17 Ralston, op. cit., p. 31 et seq.; also his article “flow Cundamental International Law Is 
to Be Discovered, ” American Law Review, 1922, Yol. £, p. 236 et seq. 

18 J, W. Garner, Proceedings, supra, p. 74. 

13 Annuaire, supra, p. 258. The quotation is a part c the final resolution of the Institut 
on the matter of the classification of justiciable disputes. 

20 See the remarks of H. T. Kingsbury, et al., Frozeedi-gs, supra, p. 134 et seg.; Decamps, 
Permanent Court of International Justice, Adviscry Corcanittee of Jurists, Procès Verbauz of 
the proceedings of the committee, 1920, pp. 46-48. 

21 P. M. Brown, Proceedings, supra, p. 186. (See als: his article “The Classification of 
Justiciable Disputes,” this Journav, 1922, Vol. 13, 9.25 ) This authority asserts that the 
Permanent Court of International Justice should zonfir.2 itself strictly to matters of law. 
J. B. Scott, ibid., p. 140, thinks that if judges are ellcwed æ decide questions ex aequo et bono, 
a confusion regarding their functions is likely to reswlt. ©. A. Jelf, ‘‘Justiciable Disputes,” 
Grotius Society Transactions, 1921, Vol. 7, p. 6€, says: ' No dispute is justiciable in’ which 
the claimant can appeal to nothing but morality.” (AL:> itid., 1922, Vol. 8, p. 67.); 
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problem by accepting the etymological sense of the term “‘justiciable,” let us 
turn to those who attempt to classify all disputes into two categories, those 
which are justiciable and those which are not. This mode of approaching 
the problem would involve the Herculean task of examining the nature of 
all disputes, whether individually or by classes. The liberals of this school 
look forward to the day when conflicts now recognized to be political in 
character, by some tour de force of the juridical conscience of mankind, may 
become inherently justiciable.” The conservatives, on the other hand, 
regard international conflicts as already established in more or less rigid and 
concrete classes. In the latter group we naturally find all the old “vital 
interests” proponents,” as well as the more modern theorists who worry 
about the “consent” of the sovereign nation, or its objective attitude 
toward some questions—its subjective outlook upon others. Even the 
Institut de Droit International, realizing vaguely the impracticability of its 
etymological theory, tries to reinforce it with lip-service to this subjective- 
objective idea, the results of which are found in its recommendation for 
special procedure in subjective cases.” 

It is inevitable that the categorical view, which involves an examination of 
the character of all disputes, should involve its adherents in the controversial 
question of codification.“ Very briefly, a few objections to codification are: 
(1) that it would check the natural process of gradual growth of international 
law ;27 (2) that it would entail an almost prohibitive amount of research and 
labor; (3) that it would be almost impossible to persuade the nations. to 
adopt a code.”8 

(3) The Positive View. This last suggestion brings us to a third method of 
attacking the problem of interpreting the phrase “justiciable disputes,” 
namely, on the basis of positive law. Such a method enables us to turn our 

22 Annuaire, supra, p. 31: “La notion du conflit politique est essentiellement relative. . . . 
. Elle est conditionée par les progrès de la légalité, comme par la nature des rapports établis enire 
les états en litige.” And see p. 32: “ Elle est soustraite à la justice parce qu'il s'agit d'un do- 
maine ou la notion des droits et des devoirs des états wa pas encore pénéirée.”’ 

3E. Giraud, ‘‘De la Valeur et des Rapports des Notions de Droit et de Politique dans 
l'Ordre International,” Revue Générale de Droit International Publique, 1922, Vol. 29, 
p. 502. 

% Annuaire, supra, p. 25 et seq., esp. p. 34. The test suggested is that justiciable disputes 
be classified according to the degree of objectivity with which a state can regard the several 
problems presented by international law. It is apt to be great when there is a well-estab- 
lished rule on the matter in question, but it is small when the only solution is a compromise 
of interests. ` 

2 Ibid., p.259. If any state objected to the jurisdiction of the court, the latter was to be 
obliged to uphold, by a three-fourths majority, its right to decide the controversy in question 
before proceeding to examine it upon the merits. 

2 Tbid., pp. 25 and 30. 

2 F, Gahan, “The Codification of Law,” Grotius Society Transactions, 1922, Vol. 8, 
p. 109 et seg. 


28 Annuaire, supra, p. 25. See also Webberg’s discussion of the classification attempted at 
the Second Hague Conference, op. cit., p. 311. 


452 THE AMERICAN JOURNAL O7 INTERNATIONAL LAW 


backs upon the pitfalls of the two praczdinz systems, and to use the word 
“justiciable” as a term of art. Viewed in tLis light, there seems to be little 
or no difference. between it and the ward ‘‘lsgal” as employed in Article 36 
of the Statute of the Permanent Court of International Justice. What the 
authors of the respective terms seem to Lavecin mind is-a classification of dis- 
putes which are susceptible of decision -y ile application of rules of positive 
international law? As already remarked, tais is the solution which is indi- 
cated by the Pan American Arbitraticn Tre sty. 

This definition does not leave us free from all of the practical difficulties 
which have been noticed under the precedirz ones, yet it is submitted that 
the foundation is more stable, the prob.em more concrete. We are forced 
neither to declare that all disputes ar2 at present justiciable, a statement ` 
which for practical purposes we know -~o b- untrue, nor are we obliged to 
preéxamine every class of dispute to see -vhether or not it is inherently suited 
for arbitral solution. The Institut de Droi: International claims that this 
positive view merely puts off the final <ecisim without solving it, and urges 
that it will still be necessary to deterrnine what these international rules of 
positive law really are. This we may admit without foregoing our assertion 
that such a problem is far simpler than thos: presented by the other two in- 
terpretations. ‘To decide whether or not thelaw covers a given case is one of 
the most elementary functions of a corri of law. There has been a typical 
example of such a decision in the Tunis-Mozocco Nationality Decrees Case 
where the Permanent Court of Internationa. Justice met the difficulty with 
telling effect by using its normal powers # 

Westlake was one of the first authorities to acknowledge the positive 
view of international law. He says: “By a _egal difference between states, 
one is meant which can be settled by refsrence to known rules... .”* 
Hyde, in discussing justiciable disputer, states that the decisive ‘test is 
whether the principles of international law are sufficiently broad and well- 
understood to mark clearly the lawiu nese or unlawfulness of a nation’s 
conduct. 


22 J. S. Reeves, “International Society and In erna-ional Law,” this JOURNAL 1921, Vol. 
15, p. 372, says: “A justiciable controversy is oce in vhich the external action of a state is 
challenged upon the ground that it does not conform to an established rule of action.” 
Giraud, supra, note 23.. R. Y. Hedges, “ Justiciasle Disputes,” this JOURNAL, 1928, Vol. 22, 
pp. 564-565, says: “the range of justiciability is €tercined primarily by the extent to which 
international life may be brought within the leza ordar.” J.P. Chamberlain, ‘The Settle- 
ment of Justiciable Disputes by Arbitration and Dterrational Courts,” Academy of Political 
Science, Proceedings, 1929, Vol. 13, p. 275, aleo 3. 282 et seg. 

3 Annuaire, supra, p. 25. 

31 Advisory Opinions, Series B, No. 4. France prot=sted that the question was domestic, 
and, therefore, outside the Council’s jurisdictim; tke court decided against the French 
contention. l 

32 J. Westlake, International Law, Ist ed., 1301, Vc. 1, pp. 339-340. 

3 C, C. Hyde, International Law Chiefly £s Apräed and Interpreted by the United 
. States, 1922, Vol. 2, p. 113. 
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Of course, many will object that the known rules of international law are 
too few to make it possible for efficient arbitral bodies to limit themselves to 
positive law,* but the validity of the protest is more apparent than real. 
At least two answers may be made to it: First, it is better to be safe and to 
make progress slowly, than to hope by some brilliant piece of legislation 
to reach in a moment the goal to which centuries of effort have rot yet 
brought the nations:> Such temporary gain may be swept away in an 
instant by the intransigeance of the great Powers, while every advance that 
is made upon the basis of positive law is so well grounded on the consent of 
international society as to be of enduring value.** In spite of the modern 
_ ery for peace, and the exigencies of effective inter-state coöperation, the world 
is not quite ready to abandon the advantages of so-called national sover- 
eignty for unlimited arbitration. Second, according to the positive view, 
the limitations of the positive law are placed only upon courts and similar 
arbitral tribunals, and then only in eases of involuntary, obligatory arbitra- 
tion. Where the parties are willing to submit political questions, the 
Statute of the Permanent Court of International Justice definitely states 
that the court may take jurisdiction.” Although the Pan American Arbi- 
tration Treaty is silent on this point, it is unthinkable that its members 
would assert a less liberal view. Moreover, let us not forget that diplomacy, 
mediation, conciliation, and the older forms of arbitration are still available 
(or even compulsory, in some cases) for the solution of political disputes. 
From these methods, equity is not excluded, nor the right to judge ex 
aequo et bono;® here are means for the creation of new principles to fill 
the gaps of our present international law. In addition, conventions may 
be convoked, from time to time, to create rules for. the regulation of new 
interests. 

To aid us in interpreting the term “‘justiciable disputes,” no matter which 
of the three above-mentioned systems we adopt, two sources of help exist. 
One, already noted, is such a general classification as appears in Article 36 of 
the Statute of the Permanent Court of International Justice, and Article 1 
of the recent Pan American Arbitration Treaty, in which appears the state- 
ment (generally admitted today) that the interpretation of a treaty is a subject 
of judicial settlement. This fact opens an ever-widening field to the 
scrutiny of arbitration. Another source of information is found in the deci- 
sions of courts empowered to determine the extent of their own jurisdiction, 

#Q. Wright, Proceedings, supra, p. 142; Garner, ibid., p. 74. | 

3 Hedges, op. cit., p. 568; Jelf, op. cit., p. 69; Gahan, op. cit., p. 109, et seg. 

36 Reeves, op. cit., p. 372, says: “the change from a dynamic [political] to a static [legal] 
relationship can come about only gradually and by the agreement of its members. . . .” 

37 Statute, Art. 38, Sec. 4. 

38 Brown, this JOURNAL, 1922, Vol. 16, p. 259; Hill, op. cit., pp. 30-31. 

39 Scott, Proceedings, supra, p. 139; Brown, ibid., p. 136. 

‘0 Hill, op. cit., p. 23, says:‘‘It is clear that a dispute involving either international law or a 
treaty is subject to international jurisdiction.” (See also p. 28.) 
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particularly by interpreting the terms “egal” or “justiciable.” 4 Finally, 
with the decline of the “vital interests” exception, it is generally agreed that 
the importance of the interests at stake is nc a valid criterion of the term in 
question.” 

Along these lines considerable progress has been made, but without 
weakening our conviction that the positive theory indicated by the framers 
of the Pan American Arbitration Treaty renains the best and most logical 
basis for the further development of inie=netional law. 


II. DOMESTIT QUESTIONS 


The treaty under review exempts from the obligation to arbitrate those 
disputes which are of a domestic nature These differences are defined as 
“those which are within the domestic -urisd ction of any of the parties to the 
dispute and are not controlled by interneti nal law.’’* 

In spite of the growing interest divolay ec by statesmen in the pacific set- 
tlement of international differences, thay have shown far more anxiety 
about protecting the interests of national sovereignty than about broadening 
the scope of arbitration. To avoid sacrifice ng the political prestige of their 
respective states, they originally resorted to reservations of questions in- 
volving “national honor,” “vital intersts” and the like, whenever they 
drew up an arbitration treaty. Not :nfrequently a treaty would contain as 
many as eight of these important reservations, although most of them 
might have been implied from the categorizs Just mentioned.“ 

It was, of course, apparent that under such exceptions a recalcitrant state 
might readily nullify an arbitration treaty even in perfect good faith, and 
the practical results of this nullification vere sadly apparent. In an en- 
deavor to put obligatory arbitration on a firmer footing, without sacrificing a 
proper respect for national interests, the pest-war statesmen have made use 
of the term ‘‘ domestic dispute,” which appears to be the correct correlative 
of the expression ‘‘justiciable dispute” Jus. discussed.* 

In considering the interpretation of tae: words “domestic dispute,” it is 
necessary to avoid (as in the case of justi<ziable disputes) the errors of the 
etymological and the categorical explanatbns. This term is used in inter- 
national law as a word of art, with = leza meaning foreign to its ordinary 


41 As, for example, the Permanent Court of Intenational Justice in the Tunis-Morocco 
Nationality Decrees Case. (Supra, note 31.) 

42 Hyde, op. cit., Vol. 2, p. 113, satya: ‘‘ Thal a cisyruie between states is justiciable . . . is 
not dependent upon the magnitude of the issue or upon the attachment of one state to a 
policy decisive of its conduct.” Sez also Jeli, 07. ct., p. 60; and Giraud, op. cit., p. 502. ` 

4 Article 2. i 

“ Wehberg, op. cit., pp. 306-307, menticns: coastitutional provisions, national honor, 
vital interests, independence, integrity of territory, autonomy, sovereignty, and rights of 
third states. Also, Merignhac, Trcité del Arbit-ae International, 1895, p. 186 et seg. 

45 J. L. Brierly, “Matters of Domestic Jurisdict-on,”’ British Yearbook of International 
Law, 1925, p. 8. i 


THE GENERAL TREATY OF INTER-AMERICAN ARBITRATION 455 


connotations. To úse Fenwick’s apt definition, domestic disputes are “all 
questions upon which the members of the international community have not 
agreed to accept the regulation of a principle or rule of law. They are, in 
respect to their objects, the sum total of national interests minus the inter- 
ests governed by international law.’* Of course, if the method used by the 
Institut de Droit International: (its subjective-objective test) should be 
adopted, it is clear that many controversies covered by international law or 
treaties could be taken as domestic questions, with much resultant confu- 
sion.47 It is probably to avoid just such a dilemma that the Pan American 
Arbitration Treaty excepts from arbitration only those domestic contro- 
versies that ‘are not controlled by international law,” a modifying phrase 
which, from a strictly legal point of view, is tautological, since legally there 
can be no domestic dispute that ts covered by international law.*® 

This fact was made clear by the discussions centering around the use of 
the word “domestic” in the Covenant of the League of Nations.*® It was 
there employed to exempt certain questions from undue interference by the 
Council, and, since its effect was to reduce the League’s Jurisdiction in im- 
portant questions, a correct interpretation of the word was of vital moment. 
Fortunately, a good deal has been done to clarify the problem, not only by 
commentators, including Brierly, Fenwick, and others, but also by decisions 
handed down by the Permanent Court of International Justice. 

The well known Tunis-Morocco Nationality Decrees Case is particularly 
informative.°* Ktymologically considered, there can be no clearer example 
of a domestic dispute than one which involves nationality, for it is a primary 
right of a sovereign society to decide upon those who shall constitute its 
membership. However, the court refused to look at the affair from this 
viewpoint. It said: 


The words “solely within the domestic jurisdiction” seem to con- 
template certain matters which, though they may very closely concern 
the interest of more than one state, are not in principle reguiated by 
international law. ... It may well happen that in a matter, which, 
like nationality, is not, in principle, regulated by international law, the 
right of a state to use its discretion is, nevertheless, restricted by the 
obligations which it may have undertaken toward other states.™ 


t Fenwick, “The Scope of Domestic Questions in International Law,” this JOURNAL, 
1925, Vol. 19, p. 144; Accord: L. Oppenheim, International Law, 4th ed., 1926, Vol. 2, p. 71. 

t Supra, note 24. For example, although a question of immigration might be covered by 
a treaty, a state might have a subjective view of the problem, and so claim that it was 
domestic. . 

18 M. Gonsiorowski, Société des Nations et Problème de la Paiz, 1927, Vol. 2, p. 376; Sir 
J. F. Williams, ‘‘The Pan American and League of Nations Treaties of Arbitration and 
Conciliation,” British Yearbook of International Law, 1929, p. 17; Brierly, op. cit., p. 10. 

u Gonsiorowski, op. cit., p. 368 et seg. 2 

6° Brierly, Fenwick, supra, notes 45 and 46; Permanent Court of International Justice 
(hereafter cited as P. C. I. J.), Advisory Opinions, Series B, No. 4. 

šī Advisory Opinions, supra, pp. 23-24. 
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It appears, therefore, that the Perxanent Court of International Justice 
accepts in practice what is advanced tere in theory, viz., the interpretation of 
the word ‘‘domestic” on the basis of positive law. The court is not blind 
to the fact that this attitude leaves unprotected a wide field of international 
interests, but, nevertheless, prefers ta adhere closely to juridical realities, 
rather than to experiment with principles of equity which international 
society has never accepted. Immigration, armaments, misgovernment. 
producing repercussions in other states, treatment of minorities, and many . 
other questions wholly or in part unccvered by positive rules, may lead to 
innumerable complications before international society submits them to its 
courts; but this is due to the youth of international law, and not to the 
positive approach to the problem. 

Is it possible that there exists between justiciable and domestic disputes a 
“middle ground ’’—a field that is covered by neither term?® . If the posi- 
tive theory of justiciable and domesti> disputes is accepted, such a concep- 
tion (especially in the Pan American Arbitration Treaty, where both jus- 
ticiable and domestic disputes are mentioned} becomes relatively academic, 
for a court would not be able to invade this ‘‘middle ground.” Since, 
by hypothesis, the middle ground is not covered by international law (for it 
does not include justiciable disputes, ard only those matters are covered by 
international law which are also justizable), the court could not claim to 
have jurisdiction over it. The great danger would be that some persons 
might imagine that the domestic field p-oper could never be brought within , 
the reach of international law. Such en attitude undoubtedly is unfortu- 
nate, but it seems improbable that it would persist in the face of the plain 
meaning of Article 2 of the treaty, and tae constant increase in positive rules 
through bilateral agreements, convent:ons, ete. Moreover, even if the - 
positive view of justiciable disputes is excluded, we can fall back upon the 
positive view of domestic matters which arises out of its use (without corre- 
lative term) in the Covenant of the League of Nations, and hence is sup- 
ported by independent evidence.* 

An excellent argument for the acceptzr.ce of the positive view is its suprem- 
acy in practical application. Any other conception would lead inevitably to © 
gaps between justiciable and domestic d:sputes, such as that represented by 
the ‘‘middle ground” theory. Worse still it leads to overlapping as, for 
example, in the case of a dispute over an international agreement for the 
return of freight cars, justiciable because based on the provisions of a treaty, 
which suddenly becomes domestic, it is claimed, because of the outbreak of 
war. As a result the arbitral judges must be careful students of current 


82 Brierly, op. cit., p. 9, discusses the possible existence of a type of problem which is not 
inherently domestic, yet which is not covered by positive international law. Such prob- 
. lems, if any, would compose the ‘‘middle ground ” 

53 Giraud, op. cil., p. 502; Hedges, op. cit., p. 363. 
4 Gonsiorowski, op. cit., p. 368 et seg.; Brierly, op. cit., pp. 8-19. 
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events in order to dismiss a case, for want of jurisdiction, on Tuesday, over 
which they properly took jurisdiction the preceding Monday.® Such an 
anomalous situation is bound to lead us back to an acceptance of the com- 
mon sense conception of two mutually exclusive but extremely elastic cate- 
gories, which together cover the whole field of international interests. 
Brierly, discussing this idea, says: 


Thus the view suggested is that international law can adopt only one 
of two alternatives toward any action by a state out of which an inter- 
national dispute has arisen; it may say that the action in question falls 
under some rule of law by which its legitimacy ought to be tested; or it 
may say that no rule of law is applicable, and this, it is submitted, is 
equivalent to saying that the matter is one which it leaves solely within 
the domestic jurisdiction of the state concerned." 


At present, international law does not claim to extend to a multitude of 
questions, among which are naturalization, tariffs, ete., that accordingly 
remain to be regulated by the state, and are properly considered domestic 
questions. On other matters the law is uncertain, e.g., the right of a state 
to exclude certain classes of immigrants while admitting others.” But to 
say that it is uncertain is ordinarily to say, in effect, that there is at present 
no rule of international law on the subject; hence the state remains the sole 
judge of it, whether the matter be one of internal regulation, or of foreign 
affairs. The need today would seem to be, not so much an improvement of 
international machinery for the settlement of disputes, although this 
matter is of first importance, as progress in extending the jurisdiction of 
international law. The League of Nations, the Permanent Court of Inter- 
national Justice, and the various courts set up by arbitration treaties are 
probably adequate for handling those cases where international law does 
apply. <A real forward movement would seem to lie in the further develop- 
ment of international law, as already suggested, both by court decisions and 
by conventions among the states. 

Our opinion concerning the definition of domestic questions written into 
the present treaty is similar to our view of its definition of justiciable dis- 
putes. Both seem to represent the best possible solution of these difficult 
problems, particularly if, as practical jurists, we consider their significance 


55 The dangers inherent in such gaps are evident. States could evade the obligation to 
arbitrate merely by claiming that the dispute lay within some sacrosanct zone. The positive 
view would lessen this danger by compelling the state in each instance, in order to make good 
its position, to prove the absence of a rule of international law to cover the case. It must be 
admitted, however, that even if the positive ccnception be accepted, so long as no impartial 
body is provided to settle the preliminary question of jurisdiction, a signatory state, being 
final judge in its own cause in this matter (infra), may too readily find a loophole. The Pan 
American Arbitration Treaty, of course, contains no express provision for this matter. 

6 Brierly, op. cit., pp. 10-11. 

§7 Fenwick, “The Elimination of Loopholes in Arbitration Treaties,” this JOURNAL, 1927, 
Vol. 21, p. 502. 
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in relation to the present tendencies in international society. At the same 
time, the absence of any impartial body empowered to decide whether a 
dispute is justiciable or not, or domestic cr not, constitutes a vital defect 
which may, unfortunately, compromise solutions of these problems which 
otherwise might be wholly setisfactory. 


III. JUR-SDICTION 


A very practical question remains to be considered, no matter what inter- 
pretation of justiciable and domestic disputes is accepted, viz., “Who is to 
decide whether a given controversy fails within one class or the other?” It 
is notin this treaty alone that the difficulty arises, for most attempts to secure 
the peaceful settlement of internaticnal disputes have suffered from this 
lack of adequate machinery for determining jurisdiction. Nevertheless, in 
spite of the growing objecticn to the spectacle of a nation acting as sole 
judge in its own cause, and in spite of she remedies which have been adopted 
(by the League of Nations and the Permanent Court of International 
Justice, for example), the international community still lags far behind 
municipal society, where Jurisdiction is disposed of by the ordinary courts 
in the normal discharge of their ordinary functions. 

Due to the incomparably greater cevelopment of municipal law, it has 
become a matter of course for individuals to submit to a court for decision 
not only their disputes proper, but th2 question of whether or not the con- 
troversy may be settled by judicial methods. Discounting, then, a possible 
conflict between two or more municipal courts (a matter which is foreign to 
the present discussion), we may agree with Harriman when he says that in 
‘municipal affairs the question is not s) much whether a court has jurisdic- 
tion, as it is whether the plaintiff has a cause of action.°® In other words, 
jurisdiction is almost automatically assumed by one municipal court or 
another. -Of course, this condition B one of the greatest factors in the 
peaceful settlement of individual dispttes. 

Why has it not been developed in tke case of international controversies? 
In the first place, as already intimatec, modern arbitration, dating its rise 
from the Jay Treaty of 1794, ras only a background of less than a century 
and a half in comparison wizh the rumerous centuries of uninterrupted- 
growth enjoyed by the civil and the conmon law. In the second place, the 
individual has become increasingly sukject to the state and to the organs of 
its government, whereas the state is jus commencing to endure the restraint 
of international checks upon its vaunted sovereignty. In the third place, — 
the state feels, rightly or not, that an uncontrolled grant of Jurisdiction to 
a court would draw internatianal attention to its private affairs in such a 
way as to stir dormant hostility amorg the nations, even when the court 
decides that there is no cause o- action .gainstit. Finally, the state has not 


58 Harriman, Proceediigs, supra, p. 71. 
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been able to rely, until recently, upon a permanent non-partisan court— 
another fact which has kept alive its distrust of arbitration. 

In the face of this lack of a general rule for solving the jurisdictional ne 
lem, it is unfortunate that neither the Pan American Arbitration Treaty, nor _ 
other recent pacts negotiated by the United States, include any provisions 
for its settlement. Such a state of affairs impresses the advocate of the 
Permanent Court of International Justice with the necessity of our joining 
that organization, and adhering to the Optional Clause, which is specific on 
the subject in question.®® Professor Hudson, for example, points out the 
difficulties of the United States’ position in failing to take advantage of the 
new machinery set up at The Hague. 

According to the Statute,” the nations signing the Optional Clause “ de- 
clare that they recognize as compulsory, ipso facto, and without special 
agreement in relation to any other member or state accepting the 
same obligation, the jurisdiction of the court in all or any of certain 
classes of legal disputes... . In the event of a dispute as to whether 
the court has jurisdiction, the matter shall be settled by the decision of the 
court.” 8 

In respect to the problem of obligatory arbitration, therefore, the Statute 
of the Court seems to have at least three advantages over the Pan American 
Arbitration Treaty: (1) it provides for a stable established tribunal; (2) it 
provides for the handling of the compromis by ordinary judicial methods 
(see infra); (3) it provides a non-partisan umpire to decide the questicn of 
jurisdiction within the limits of Article 36. 

It may be true that to invest a court with such wide powers as those just 
noticed is likely to give rise to grave dangers, both for the court itself and for 
the parties involved in a controversial question. E. M. Borchard, discussing 
the similar difficulties presented by the General Pact for the Renunciation of 
War (hereinafter mentioned as the Paris Pact), fears that an attempt to 
undertake the task of interpreting it would awaken such animosities as 
would prove disastrous to the very existence of any tribunal. The faze of 
the Central American Court, when it attempted to solve a delicate problem, 
affords evidence for his position. Others fear that a court would not dare 
to be impartial in a grave.crisis where nations of the first class were involved. 
History, however, shows that through courage and tact a tribunal can prove 
its worth in difficult circumstances. The United States Supreme Court in 
its infancy did not hesitate to assume jurisdiction when it thought proper,® 

5 E.g., the arbitration treaty between the United States and France, which is typical of 
the so-called “Kellogg Treaties.” U. S. Treaty Series, No. 785. 

oP, C. I. J. Statute, Art. 36. i 

& Hudson, “The New Arbitration Treaty with France,” this JOURNAL, 1928, Vol. 22, 

373. 

i 62 Article 36. 63 Italics ours. 


“E. M. Borchard, The World Tomorrow, 1929, Vol. 12, p. 441. 
& Supra, note 3. 66 Cohens v. Virginia, 6 Wheat. 264. 
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nor to refuse it in contrary circumstzrces.’ The Permanent Court of Inter- 
national Justice, although confrontec w-wh a far more difficult task, has al- 
ready shown a disposition to follow tae 2zample set by the Supreme Court. 
n Sa the Tunis-Morocco Nationality Cispzte** and in the Chorzow Factory 
Ca, — example, it did not hestate to, decide controversies between 
major ers in a dispassiocate merner, and with a judicial outlook. 

Having noticed how the Permarent Court of International Justice has 
been or might be used to fill in the gaps of arbitration treaties, let us con- 
sider the Pan American Arbitration Treacy as it stands, unaided by a per- 
manent tribunal. As we have seen, i- pacvides for submission to arbitration 
of all disputes of an international charecter arising by virtue of a claim of 
right, under a treaty or otherwise, wiich aze judicial in their nature by reason 
of their being susceptible o? decision b~ the application of international 
law.” It then proceeds to except Jomsstic disputes and controversies in- 
volving the interests of non-signatory ~Lird parties.“ Certain of the ad- 
hering Powers made further reservatiors.”* Who is to decide when these 
reservations apply? There are at leas three alternatives other than the 
possible use, already discussed, of tae Permanent Court of International 
Justice. 

(1) It has been suggested that the m ter of jurisdiction, which involves 
the interpretation of reservations, is self a question for arbitration.” 
This is a possible solution, but several objections to its validity may be 
suggested. In the first place, such ¢ secondary arbitration greatly adds to 
the cumbersome character of interretiozal procedure (which in the case of 

‘the initial dispute is complicated erougl , and may lead to tertiary arbitra- 

- tion involving still further de_ays. Lf na ons are to arbitrate the question of 
whether they are to arbitrate or not, xhy rot an arbitration to decide whether 
they are obliged to arbitrate the q.i2sticn of whether or not arbitration is 
required by the treaty? For examrp2, s-ppose Salvador wishes to arbitrate 
with Nicaragua a dispute over a lease br the latter to Japan of a naval base 
on the Gulf of Fonseca. Nicaragus zefu es to do so on the ground that the 
controversy involves a non-signatory thacl party. Salvador denies that the 

“third party reservation” applies, snd suggests that the point be left to 
arbitration. Nicaragua replies that th: interpretation of reservations is a 
domestic question, but is willing to acbi-mate its position. The implications 
of this demonstration speak for thex seles. 

The first objection naturally le.cs 1: to the consideration of another 
difficulty, which is likewise of a prasticalmature. The Pan American Arbi- 
tration Treaty makes no concrete 2rovi ions for the settlement of contro- 
versies involving jurisdiction; theref>re, az best, they can rest upon no higher 


8” Marbury v. Madison, 1 Cranch, 137. 64 Advisory Opinions, Series B, No. 4. 
69 P, ©, I. J. Decisions, Series A, No. 8. 70 Article 1. 
7 Article 2. na Supra, note 6, p. 670 et seq. 


7% Williams, op. cit., p. 18; Hill, op. ctt., >. 27. 
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sanctions than other disputes alleged to be justiciable”? Now, by hypothe- 
sis, arbitration in a given primary dispute is resisted by one of the parties on 
the ground that it falls within the reservations of the treaty. Why will the 
state submit to secondary arbitration in these circumstances? Of course, it 
is possible that the party in question would still be open to persuasion upon 
the jurisdictional issue, and so would submit to arbitration on that point; 
however, it is far more usual for a state, convinced in the primary case, to 
adopt an intransigent attitude toward the whole affair. If this turns out to 
be the fact, there is, as we have noticed, nothing stronger than public 
opinion to require the secondary arbitration. 

The final objection is based on the claim that the problem of jurisdiction 
rests simply upon the interpretation of a treaty, namely, the Pan American 
Arbitration Treaty itself, and, therefore, falls under the scope of its provi- 
sions. Now it has been admitted already that matters of domestic jurisdic- 
tion can be, and are, transferred from such a realm to that of international 
law by means of a treaty; but it is submitted that the given treaty must be 
made with this concrete problem in view of the parties, who by common 
consent agree to abandon their former right of domestic determination. 
The Permanent Court of International Justice, discussing a similar situa- 
tion, recognized the fact that the bare claim of an international engagement 
is not sufficient to remove a dispute from the protection of a reservation.” 
To accomplish this, the treaty must present prima facie evidence that the 
parties intended such a result. 

Is this the case with secondary arbitration? Have we here a valid inter- 
national contract which takes the problem out of the hands of the parties? 
The opinion of the United States in an analogous situation, as evinced by a 
note sent to the proposed signers of the Paris Pact, should be valuable in 
studying the problem. That document was as silent as the Pan American 
Arbitration Treaty upon the question of interpretation, yet in referring to it 
the Secretary of State did not hesitate to assert that each nation “and it 
alone is competent to decide whether circumstances require recourse to war _ 
in self-defense,” “ which was the fundamental ambiguity in the Paris Pact. 
Unfortunately, we can quote no similar pronouncement relative to the treaty 
in hand, but the quotation given indicates an obvicus and persuasive state of 
fact, namely, that neither instrument has provided expressly for self-inter- 
pretation, and, therefore, that the parties have made no express agreement 
for delegating this power to an external authority.” 

73 In other words, the dispute over jurisdiction could at most be considered one of the 
ordinary justiciable questions of which the court might take jurisdiction because it required 
the interpretation of a treaty, viz., the Pan American Arbitration Treaty itself, as explained 
infra. 74 Advisory Opinions, Series B, No. 4, p. 26. 

75 See discussion of this quotation in The World Tomorrow, 1929, Vol. 12, p. 387. 

76 Of course the Paris Pact contains no provision for arbitration, but that fact is not de- 


cisive, since, as we have shown, the general provision for arbitration in the Pan American 
Arbitration Treaty is of no weight in this matter. 
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Having indicated that there is no express contract in the Pan American 
Arbitration ‘Treaty for secondary arbitration, can we discover an implied 
contract to this effect? The thought is tempting. The purpose of the 
treaty being judicial settlement, the fact that reservations exist, and that no 
special machinery is provided for their interpretation, lead us to simplify 
matters by submitting this problem with others to the ordinary procedure 
established by the treaty. It is trce that a court by specific agreement 
may be given the power of interpreting the document which created it. 
For example, the Supreme Court of the United States” and the Permanent 
Court of International Justice?’ have this power, but it is given directly and 
not by implication. Even in the comparatively clear case of the former, its 
prerogative was not established conclusively without a great deal of opposi- 
tion on the part of the court’s enemies. Hence it is submitted that some 
sort of concrete provision is needed to create the anomalous situation of the 
river rising above its source—the court above its constitution. This fact is 
recognized by Murdock, who calls to our attention the absence from the 
Pan American Arbitration Treaty of a provision similar to that of the Op- 
tional Clause, and says that “‘this omission would seem to fail specifically 
to confer upon the tribunal the right to determine whether or not a question 
is of a political-domestic or international-Juridical nature.” "° Therefore, as 
it appears that the power of determining its jurisdiction is not normally 
given to an international court by implication of the document which estab- 
lishes it, and that no special provision for so doing has been included in this 
treaty, we submit that the burden of proving the existence of such a power 
lies upon those who would allege the implied contract. To do so they must 
show the intent of the parties to grant this faculty to the court—a suff- 
ciently difficult task, since none of the commentators establish its historicity. 

(2) Instead of attempting to establish a right of secondary arbitration, it 
might be possible to claim for the primary tribunal all the jurisdictional 
powers which a municipal court would have, viz., the right to determine the 
preliminary question as an incident cf the principal issue. Again, the ob- 
. jection is that this system, however eficient it might be, has not been men- 
tioned in the treaty. When it comes to implying such a right, we are faced . 
a fortiori with the same difficulties as in section one. 

(3) The remaining solution is that the question of jurisdiction be left to 
the parties. Such an idea is contrary to all our theories of municipal justice, 
and not unnaturally awakens the critisism of the internationalists. Garner, 
speaking of the Paris Pact, asserts that the old notion that each state is, in 
the final analysis, the sole judge of its international obligations, has been 
abandoned definitely, and wants the Permanent Court of International 


7 Constitution of the United States, Art. 3, Sec. 2; Marbury v. Madison, supra. 

78 Statute, Art. 36. , 

7¢ J. O. Murdock, “Arbitration and Concil:ation in Pan America,” this JOURNAL, 1929, 
Vol. 23, p. 282. 
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Justice to handle the problem.® Angell poir.ts out that for a nation to 
reserve the right of self-defense is to give it the power not only to judge its 
own rights, but those of others as well. Garner admits that ‘‘The principle 
that each state shall be sole and exclusive judge of the expediency of policies 
which are purely and admittedly domestic is sound,” but that grave difficul- 
ties may arise as to what is purely domestic. He points out, as we also have 
endeavored to show, that recent United States treaties provide no solution 
for the difficulties, and that the results may be serious. ‘‘It is easily con- 
ceivable,” he says, “in the absence of a common judge, that either party 

. may claim that the dispute is one involving a domestic policy, and from 
its decision there is no appeal.” He thinks that the inclusion of the Monroe 
Doctrine in certain United States treaties shows a disposition to leave 
America as the sole judge in a large class of controversies. At another point, 
he warns of the danger of leaving the third party clauses to interested 
interpretation.* 

Now all these objections may be readily admitted, together with the funda- 
mental dislike of seeing any party, be it man or nation, a judge in its own 
cause. Nevertheless, it is a fact that, barring such supplementary agree- 
ments as mutual adherence to the Optional Clause of the Permanent Court 
of International Justice, or special treaties on the subject inter se, the indi- 
vidual parties to the treaty are the sole judges of such general reservations as 
bind all, and of such particular reservations as involve them individually. 


IV. THE COMPROMIS 


Having examined the problem of jurisdiction from an international point 
of view, with the resulting decision that the individual state is the judge in 
such matters, it now becomes important to decide which particular organ of 
a state’s government is charged with the important task of drawing up and 
approving the compromis. Especially important is the case of the United 
States, where the principle of a jealous separation of powers makes the 
question peculiarly dificult. This difficulty is not obviated by the fact that 
. constitutional lawyers, always alert for nice points concerning the organiza- - 
tion of our government, have so thoroughly examined the subject that the 
present survey will be rather a brief digest of their views than an independent 
contribution to the subject. 

Tt is well known that the Constitution confers on the President a wide 
discretion in regard to the conduct of foreign relations.“ In part, his pow- 
ers are checked by the definite provision of the treaty clause,™ but, as not all 
international compacts are treaties,® the clause does not curtail the ex- 


80 Garner, The World Tomorrow, 1929, Vol. 12, p. 441. 

8 N. Angell, ibid., p. 442. 82 Garner, this JOURNAL, 1929, Vol. 23, p. 598. 

83 Art. 2, Sec. 1. 4 Art. 2, Sec. 2. 

s W. W. Willoughby, The Constitutional Law of the United States, 2nd ed., 1929, Vol. 1, 
p. 537, says: “Not all agreements entered into by the United States with foreign powers are 
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ecutive’s right to negotiate many subsidiary agreements with foreign 
nations. l 

The simplest category of informal arrangements is comprised of those 
made in pursuance of general authority granted by an act of Congress.® 
Employed at an early date in our history by President Jefferson under the 
Embargo Act, these arrangements were unquestionably validated many 
years later when their use on another occasion was upheld by the important 
decision in Field v. Clark.87 The latter case involved customs revisions of 
international importance made by tae President by authority of the Tariff _ 
Act of 1890, yet the Supreme Court held that the act was not a delegation of 
legislative power, nor an attempt to side-step the provisions of the treaty- 
making clause. Others whose validity was almost equally obvious were the 
agreements made by the executive with certain Indian tribes after Congress 
had declared that they were not of sufficient dignity to be treated as foreign 
nations.*8 It would be absurd to regard such arrangements as ane 
cumbersome machinery of the treaty-making clause. 

When, together with his general executive power, the President's duties as 
commander-in-chief of the Army and Navy are considered, it is not difficult 
to understand other examples of infcrmal arrangements which are properly 
made by him without consulting the Senate. Such are military protocols, 
preliminary agreements for treaties, and modi vivendi, in which arrangements 
the time element is so important that it is necessary to conclude them on the 
spot, leaving more formal arrangements until a later date.** Instances of 
the use of this power are the protocols at the end of the Spanish War and 
following the Boxer troubles. Even more striking are agreements negotiated 
by the President alone, such as those with Mexico for the pursuit of Indians 
across the border, or with Great Britain for the reduction of naval forces on 
the Great Lakes.%° 

Last, in this brief summary, may be mentioned agreements based solely 
on the President’s control, as chief executive, over foreign relations.” 
Among them are claims of United States citizens against foreign nations, 
- which are frequently settled without any reference to the Senate.” Still 
more important are negotiations effected by means of identic notes which 
have regulated such major problems es Japanese immigration and the Open 


held to be treaties in the sense in which that zerm is used in the treaty clause of the Consti- 
tution.” 

æ Q. Wright, The Control of American Foreign Relations, 1922, p. 236; E. S. Corwin, The 
President’s Control of Foreign Relations, 1917, p. 116 et seg. 

87 143 U.S. 649; Murdock, op. cit., pp. 286-287. 

83 J. B. Moore, ‘‘ Treaties and Executive Azreements,” Political Science Quarterly, 1905, 
Vol. 20, p. 396. 

89 Willoughby, op. cit., pp. 539-540; C. K. Burdick, The Law of the American Constitu- 
tion, Its Origin and Development, 1922, p. 73. 

9 Willoughby, op. cit., p. 589; Corwin, op. sit., pp. 117-118. 

1 Wright, op. cit., p. 237. a2 bia aa op. cit.; p. 543. 
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Door policy. These various examples of a power exercised by the Presi- 
dent from the beginning of the republic should leave us with two very 
definite conceptions. | 

(1) In spite of doubts in the Constitutional Convention as to which 
branch of the government should exercise it, the power to deal with foreign 
relations is primarily an executive function. This view was held by Hamil- 
ton,™ who, together with Jay, suggests, in the Federalist, the proper relation 
between the legislative and executive branches of a government.” 

The Senate in consenting to true treaties may go so far as to accept them 
subject to amendments,® but even so it is acting as a check on the President 
rather than as an initiating body. Any other method of dealing with 
subsidiary negotiations would reduce the secrecy and dispatch necessary to 
their conduct. 

(2) As has been said before, not all international agreements are treaties; 
this point, if no other, should be established by the various instances of inde- 
pendent action taken by the President, which have been sketched above. 
The executive has claimed sole power in many casas, and his contention has 
been supported not only by decisions and dicta of the Supreme Court,*’ but 
by Congress itself when it has made general laws with provisions for execu- 
tive administration of details. Finally, common sense, based on practical 
experience, shows that the State Department alone is capable of dealing with 
the multifarious subordinate problems presented by the needs for interna- 
tional intercourse, which, if they were obliged to await legislative action 
(especially when a tariff act is pending), would become antiquated before 
passage. Therefore, the word “treaty” as used in the Constitution must be 
strictly construed so as to include only those international agreements which 
are of major importance in defining our relations with foreign Powers. 

How do these general statements affect the compromis or the Pan American 
Arbitration Treaty? Their applicability rests upon the fact that the word- 
ing of the treaty refers to the compromis as “a special agreement,” °° thus indi- 
cating (and indeed Mr. Hughes, the chief American delegate, appears to 
support this indication),°® that the Senate is to have no part in ratifying it. 
Now the omission of the Senate from general arbitration treaties has caused 
trouble before. It should be unnecessary to do more than mention the 
difficulties which Roosevelt encountered in placing the Hay treaties before 
the Senate, or the corresponding misfortunes of his successors. Enough to 
say that the Senate, not unnaturally stung by the aggressive encroachments 
of Roosevelt, set a precedent dangerous to the future of all general arbitra- 


8 Wright, op. cit., p. 243. 

84 See discussion of Hamilton’s position in Corwin, op. cit., p. 7 et seq. 

*% The Federalist, Nos. 46 and 75. 

% Corwin, op. cit., p. 92; Wright, op. cit., p. 253. 

3? Field v. Clark, 143 U. S. 649; B. Altman v. U. S., 224 U. S. 583. 98 Article 4. 
69 ©, E. Hughes, “Pan American Peace,” Yale Review, Summer 1929, p. 657. 
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tion treaties by insisting on having a hard in the formation of each separate 
compromis.” It becomes important, tuerefore, to decide just what is the 
nature of this ‘special agreement,” and how it should be dealt with by the 
Senate when it comes to examine the Pen American Arbitration Treaty. 

Murdock, writing in this JOURNAL, rezognizes two different views of the 
compromis: according to the first, it is ‘ar executive arrangement of details” ; 
according to the second, it is an indesenc=nt treaty. ‘This latter view,” he 
says, ‘‘would find legal support if the com-»romis were not prepared pursuant 
to a general arbitration treaty. In the absence of a general arbitration 
treaty, there. being no binding inteznatonal agreement to arbitrate, each 
arbitral arrangement ordinarily conztituces an independent agreement,” 1°! 
In other words, the two views are not a all times mutually exclusive, but 
may be adopted in the alternative, depeading upon the attendant circum- 
stances. The reason is obvious: wher there is no general arbitration 
treaty, the more vital problems, such ae the type of questions to be con- 
sidered and the court which is to decide them, are apt to be left to the com- 
promis or clause compromissoire” anc it i: the positive duty of the Senate to 
advise the executive with regard to tlem. When, however, a general 
treaty, similar to the one which we sre considering, is ratified, the process 
secures in advance of the special case the requisite advice of the Senate, as 
well as its consent to the more important aspects of arbitration.” 

We have already shown thet the Pan American Arbitration Treaty defines - 
the type of question to be submitted to Hternational justice, and that the 
United States is expressly protected from raving its domestic problems sub- 
mitted to any examination. Furthermor:, the Monroe Doctrine is doubly 
defended by the reservation of domestic disputes and the “third party” 
exception. Itis patent on the face of tLe treaty that adequate provisions 
for selecting the court are made! Wha- then, remains to be done by the 
Senate, as guardian of the rights of the American citizen and of the several 
United States? Is it to follow an Unde-Secretdry of State as he grubs 
about for the petty factual details of a given case, or some other technical 
_ procedure? Surely not! The Senate might equally well attempt to follow 
the endless phases of the ordinary laws wh ch it helps to pass, or the treaties 
to which it consents, yet in such malters it unhesitatingly recognizes the 
- constitutional functions of the execttive or the-judiciary, reserving its 
efforts for the matters which are strictly within the scope of its duties. 


100 W, T. Stone, Foreign Policy Association, Inforrsation Service, 1929, Vol. 5, pp. 322-323. 

101 Murdock, op. cit., pp. 285-286. 

102 Ralston, International Arbitration from Athers to Locarno, 1929, Sec. 33; also p. 49. 

103 Hughes, op. cit, p. 657, says: ‘‘it has been so-ght by the present treaty to limit this 
agreement to mere matters of detail .. .” 

19% Hughes, ibid.; Article 2 of the treaty excepts from jurisdiction disputes which affect 
the interest or refer to the action of a state not s part= to the treaty. Williams, op. ctt., p. 17, 
says: ‘This reservation is in fact intended not to protect third States, but to safeguard the 
Monroe Doctrine.” 105 Article 3. 
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In the case of the Pan American Arbitration Treaty, the matter of the 
compromis is far clearer than it was in regard to the Taft treaties.1% There, 
the Senate’s constitutional argument may have been “untenable” (es Taft 
asserts), but it was strengthened by a not unnatural fear of seeing the 
compromis drawn up by a predominantly alien commission.’ Here, on the 
contrary, the task is to be performed by the-executive department of the 
United States without foreign interference; '°* therefore the 1911 precedent is 
not altogether applicable to the Pan American Treaty. 

After these considerations, it is something of an anti-climax to discuss the 
suggestion that the Senate weuld feel itself under a moral obligation to ratify 
each compromis, but wishes to do so as a mere matter of procedure.’°? Dis- 
missing with a word the fact that such a system would immensely increase 
the already cumbersome process of arbitration, let us assert unhesitatingly 
that the Senate should not claim so empty an honor. Far from increasing 
the prestige of that body, such an unnecessary attitude toward its preroga- 
tives would tend to attract the just rebuke of the nation. As a last means of 
saving the treaty, the suggestion might be accepted, but it is unworthy of the 
great traditions of our Senate. Moreover, the provision that after three 
months the compromis shall be formulated by the court (unless eventually 
deleted), would make the Senate’s participation in its ratification still more 
illusory, amounting often to a mere suspensive veto. 

W. T. Stone, on the other hand, finds an important precedent in the fact 
that the recent liquor treaties with European Powers made no provision for 
submitting the compromis to the Senate" Citing the recent “Pm Alone” 
case, involving the sinking of a Canadian vessel in the Gulf of Mexico by the 
United States Coast Guard, he emphasizes that the compromis was prepared 
by the State Department without consulting the Senate. Although we may 
admit the importance of the case, it is well to consider that the treaty in 
question provided only for the arbitration of “claims” for compensation due 
to a failure to observe the restrictions of the treaty,"? and that (as has been 
mentioned), the executive has always enjoyed a very wide freedom of action 
in claims cases. So definitely are these questions earmarked as “claims,” 
that the treaty provided for their submission to the ordinary United States- 
British claims procedure in case the special commission, established by the 


108 Murdock, op. cit., p. 288, says: ‘* The treaties which ex-President Taft was discussing 
probably conferred broader jurisdictional powers on the tribunal than does the arbitration 
treaty signed at the recent conference,” 

107 W, H. Taft, The Presidency, 1916, p. 102 et seq. 

108 Unless, of course, we delayed the matter, thus giving the arbitral tribunal the right to 
draft the compromis. (Art. 4.) 

109 Stone, op. cit., p. 323. 

10 Art. 4, par. 2. 

Stone, op. cit., p. 324. 
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treaty, cannot settle them.“* Apparently, therefore, we have no absolute 
precedents, either in United States Federal decisions or political practice; 
thus we shall have to adopt that bane of every lawyer, “a decision of the 
problem upon its merits, according to right end justice.” Of course, we are 
not precluded from using the generel consklerations and practice in anal- 
ogous situations developed in the eaclier pert of our survey, all of which 
should be most instructive. 

The provisions in the Pan American Arbitration Treaty, which leave the - 
compromis in the hands of the Presidant, weuld seem to be extremely wise 
and beneficial. In fact to those who accept she principle of effective obliga- 
tory arbitration, this plan appears to be ess2ntial. To insist that for each 
case the Senate must pass upon the sompremis is in effect to deprive the 
treaty of its obligatory features. It would aullify our many professions of 
adherence to obligatory international justice The fact is that in the entire 
world we stand practically alone in putting such provisions in our treaties. 
Of sixty treaties of arbitration registered wi-h the League of Nations, only 
two require the submission of the coczprom-s to a legislative body“ To 
both of these treaties the United States is a party. When President Roose- 
velt withdrew from the Senate the Eay arditation treaties, to which the 
Senate had added an amendment of tais natare, he said: 


I think that this amendment makes tke treaties shams, and my pres-. 
ent impression is that we had better abaadon the whole business rather 
than give the impression of trickiness and insincerity which would be 
produced by solemnly promulgating a skam. 


. The same opinion was voiced by Presidens Taft in a similar situation,“ 
and Mr. Hughes, in a recent article, adopted the same point of view: - 


broad provisions for the contpromiz, or the special agreement for 
each particular submission to arzitration, would render a treaty for 
obligatory arbitration illusory, so easy vould it be to defeat the sub- 
mission by the failure to make the special agreement in the prescribed 
manner. 


Referring to the Washington Arbitraticn Conference, Mr. Hughes wrote that 
the ‘‘insistence on a plan of that sort would have been fatal to the con- 
ference and would have been regarded as evmncing a desire to provide for. 
obligatory arbitration merely in form while rejecting it in fact.” "8 

These quotations speak for themselves. The compromis provision con- 
tained in the Pan American Arbitration Treasy is not only most expedient; 
it might almost be said that it is absolutely essential if the treaty is to give us 
effective obligatory arbitration. 


183 Article 4 of the treaty, loc. cit. u Murdock, op. cit., p. 285. 
116 Correspondence of Theodore Roosevelt ard Henry Cabot Lodge, 1925, Vol. 2, p. 111. 
6 Taft, op. cit., p. 102 et seq. 4? Hughes, op. cit., p. 657. 
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CLAUSES RELATING TO REFERENCE OF DISPUTES 
IN OBLIGATORY ARBITRATION TREATIES 


By Rosert R. WILSON 
Professor of Political Science, Duke University 


The shaping of agreements which are to impose new obligations upon 
states requires regard for political experience as weil as high technical skill. 
The record of past effort seems to show that this is particularly true of treaties 
for pacific settlement. Among the problems incident to the construction of 
treaties for the arbitral settlement of future disputes, perhaps none is more 
central than that of the form in which the right actually to initiate arbitral 
proceedings is set forth. It is obvious that academic schemes which would 
disregard the dignity of public entities and suddenly abolish the distinction 
between states and individuals as parties litigant, leave much to be desired. 
On the other hand, the object of a treaty may be defeated by subtle preserva- 
tives of the full freedom of action by the parties, or by what has been called a 
‘‘misguided passion for juristic definition”! on the part of draftsmen. It 
has long been recognized that unless the part of a general agreement covering 
the method of referring disputes is adequate, a‘strict construction of the 
instrument may leave it little more than the expression of a noble wish. 
Evasion or frank disregard may easily follow. 

The second article of the Pact for the Renunciation of War as an Instru- 
ment of National Policy embodies ‘‘a pledge, positive and comprehensive.” ? 
If action under this article is to usher in a period of making arbitration 
treaties of a type which President Taft once referred to as “something that . 
really binds somebody,’’? it seems likely that the problem of constructing 
such agreements will increasingly demand attention. In the matter of 


1 Lauterpacht, “The British Reservations to the Optional Clause,” Economica, No. 29 
(June, 1930), p. 142. 

2 Charles Evans Hughes, “Pan American Peace,” Yale Review, Vol. XVIII, No. 
(June, 1929), p. 646. 

But that “the Paris Pact . . . is far from complete from the standpoint of the organiza- 
tion of peace” was emphasized at the Ninth Assembly of the League of Nations. The Pact 
“sneaks of submitting disputes to pacific procedure, but it does not provide for the organiza- 
tion of such procedure, nor does it stipulate any obligation to have recoursé to it...” 
(remarks of M. Politis, Rapporteur for the Third Committee (League of Nations Official 
Journal, Special Supplement No. 64 (1928), p. 171.) 

Cf. N. Ito, “Le vacte de Paris et le pacte de la Société des Nations,” Revue Politique et Parlia- 
mentaire, Vol. CXLIV, No. 428 (July 10, 1980), pp. 22, 27. 

3 The United States and Peace, p. 115. 
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clauses relating to reference of contzcve:ses, the period since 1919 has al- 

ready seen definite departures from forner practice.t Many of the newer 

treaties contain clauses which seem designed to simplify procedure ‘and 

provide against obstacles in the way of th= nitiation of action by the arbitral 

agencies. Collectively they afford a fair-y accurate index to the progress of 

the current movement for legally-ascurec. »eaceful settlement. The extent 

of this movement may perhaps be seen ftom a comparison ‘of old forms with 

new, after an examination of author-tati~e views on the nature and effect of 
clauses in general arbitration treaties 20v e-ing methods of actually referring 
disputes. Finally, the manner in whick the limited obligatory jurisdiction 
of the Permanent Court of Intermmatisral Justice has been established 
under treaties, and expressed views of tne court itself as to the way in. 
which this jurisdiction may be invoEec, afford evidence of a new proced- 
ural method. 


I. NATURE OF CLAUSES PROVITING FOR REFERENCE OF DISPUTES 


The present discussion has to do orly with agreements for the arbitration 
of disputes which have not arisen at tre zine the general agreement is made. 
It therefore applies only to arbitraticn waich is from a legal point of view 
actually (and not merely in terms) oolizetory. This kind is in contrast to 
voluntary arbitration, for under the latter. either the “isputes to be referred 
antedate the arrangement for pacific setdement, or, if future disputes are 
provided for, it is in fact left to each of k= parties to refer or not to refer to 
arbitrators, as they may freely casos: after a particular dispute does 
occur.6 It is obvious that a so-calke1 coigatory arbitration treaty may be 


4 See the statement by a Norwegian repre-entasive at the Ninth Assembly of the League 
of Nations (League of Nations Official Journal, Soecial Supplement No. 64 (1928), p. 180.) 
See also discussion of reservation formulae emol-yed in recent treaties, in this JOURNAL, 
Vol. XXII. pp. 68-93. 

The general movement during the post-War dcade has been covered in an instructive 
manner in Professor Dietrich Schindler’s stacy, * Ees Progrès de l Arbitrage Obligatoire depuis 
la création de la Société des Nations,” Recuet des Dours de Vacadémie de Droit international, 
1928, V. 

$ Obligatory Jurisdiction with particular relrtion to the competence of the Permanent 
Court of International Justice is treated i ir the zomprehensive report of MM. Borel and 
Politis to the Institute of International - ew .t its session in 1927 (Annuaire, XX XIII, 
Pt. II, pp. 669-759). 

A conservative point of view as-to the state »f compulsory arbitration is set forth in the 

Observations of His Majesty’s Governmert -n Cr at Britain on the Program of Work of the 
Committee on Arbitration and Security League of Nations Official Journal, May, 1928, 
pp. 694-704}. 

5 It has sometimes been thought necessary to<-stinguish between arbitration stricto sensu 
and arbitration lato sensu, the latter comp-enerdiag any form of settlement where the parties 
are bound to accept the resulting award. The term “obligatory” seems preferable to 
“compulsory” (the usual translation of the Fr=nch obligatoire), in order to emphasize that 
legally obligatory arbitration is meant, anc rot h- availability of sanctions to force states to 


accept awards. ` 
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in fact only a commitment to voluntary arbitration, if one party may block 
litigation in a given case through mere inaction.’ . | 

The compromis is ‘‘the instrument commonly laying the foundation for 
any international tribunal.’’® If witout this element there can be no actual 
functioning of machinery for pacific settlement, no plan for an obligatory 
jurisdiction can be perfect from the legal point of view which does not assure 
its conclusion. There is as yet no general obligation for states to submit 
disputes to amicable settlement; specific assent is necessary. In the past 
the compromis has frequently been regarded as an international contract, 
requiring for its validity essentially the same conditions which any other 
treaty requires. In the language of publicists and negotiators, it is usually 
kept quite distinct from the general commitment to arbitrate, the latter 
being made in advance of and without direct reference to particular contro- 
versies ultimately referred. However, this clear separation of the general 
arbitration agreement and agreements to refer specific disputes has not al- 
ways been maintained. Thus the Institute of International Law, when rec- 
ommending rules on arbitral procedure in 1874, referred to the compromis 
as something which might be concluded (by means of a treaty) in advance 


7“ Le but ainst poursuivi est de réaitser une intervention de la justice internationale qui, une — 
fois stipulée d'avance par les États en cause, ne dépendra plus, pour se produire dans un confit 
concret, d’un accord uliérieur ad hoc des Parties. Voila ce que caractérise la juridiction veri- 
tablement ‘obligatoire’ en droit international. 

“. , . ily a juridiction internationale obligatoire dans le cas où, en vertu d'un accord initial 
entre les Etats, l'intervention de la justice internarionale, lors d'un confit, est assurée de telle sorte 
qu'elle ne puisse plus être exclue, ou varalysée ultérieurement par la résistance de l'un d eug ou 
par un désaccord entre eux” (Report of MM. Borel and Politis, Annuaire de [Institut, 
XXXIII, Pt. II, pp. 674, 675). 

If arbitration lato sensu is being considered, it seems preferable to use the expression 
“juridiction internationale” in preference to “justice internationale” in the first sentence 
quoted above. See the observations of M. Eammarskjéld, Annuaire, XX XIII, Pt. II, 
p. 818, and Schindler, loc. cit., pp. 238, 239. 

The weakness of an arbitration treaty which does not contsin within it the elements of a 
compromis and which leaves the parties to make another accord when the time comes for 
them to carry out their original agreement, is discussed, with reference to actual treaties 
made before 1908, by Pillet, La cause de la Paiz et les deux Conférences de la Haye, pp. 42 
et seq. 

8 Ralston, International Arbitration from Athens to Locarno, p. 49. The same writer 
observes that “a word of explanation should be made with regard to the compromis . 
the word itself being derived from the French civil law governing private arbitrations. ‘The 
compromis may be so designated in its title, although often given the name of convention, 
treaty or protocol. It may be a document complete in itself, or it may form part or the en- 
tirety of a preceding general treaty or special treaty providing for the invocation of an 
arbitral tribunal whenever the occasion should arise. When forming part of a former 
treaty and couched in general terms, the portion providing for the formation of an arbitral 
tribunal is known as the clause comoromissoire.” . | x 

See also Langlade, De la Clause compromissoi-e, passim. 

° Merignhac, Traité theorique et pratique de l'arbitrage international, p. 157; Acremant, La 
procédure dans les arbiirages internaticnauz, p. 37; Kamarowsky, Le tribunal international, 
p. 315; Audry, La Revision de la sentence arbttrele, pp. 15, 16. 
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(for all or certain kinds of controversie: which might arise between the 
parties) or for disputes which might keve arisen prior to its conclusi )n.'° 

At its next session the Institute suppl<mented this with further articles 
on arbitral procedure, which do not ¢22m_to preclude the making of the so- 
called compromis in advance." In 1€77 there was adopted a resolution rec- 
ommending to states the inclusion it. fumure treaties of clauses compromis- 
soires,” and thereafter the two terms weze regularly used in designation of 
quite different things. A clause comprorissotre seems to have been consid- 
ered binding in a sense without a supplem -ntary agreement to give it effect," 
and the reference agreement for a spezific dispute was kept distinct from the 
general commitment to arbitrate by i2sisnating it as a compromis ad hoc.“ 
Subsequently, the question of wheth2> tais agreement for reference should 
be regarded as an additional treaty, zo ce-nclude or reject which the parties 
to a general arbitration treaty were enirdy free, was raised. 

As early as the First Hague Confer enc (1899) the difficulty which might 
attend the application of a general 21rgegement to arbitrate was realized. 
It was pointed out that what was reed-d was a mechanism which would 
operate automatically, so as to put tae party states in position of having to 
declare openly their intention to live up -o the arbitral obligation, or not to 
do so, instead of letting the matter erd vith the plea of failure to agree on 
terms of reference. It remained fer th= second Hague Conference (1907) 
to meet the question of the exact natare sf the compromis and its relation to 
the previously concluded arbitratior convention. According to one view, 
the making of the reference instrument was only a procedural act in execu- 
tion of the original treaty. It was shaight by some that it would be no 
departure from principle to include im -he general arbitration convention 
some plan whereby the conditions cf rezerence might be. arranged without 
any further formal agreement betw22n the parties themselves.?’? In sup- 


10 Annuaire, 1877, p. 127. 1 7&d., pp. 127-133. 

12 Annuaire, 1878, p. 160. See the discussion of ‘the nature of a x compron in the An- 
nuaire, Vol. XXI (1906), pp. 190, 191. 

13 Merignhac, op. cit., p. 204: “. . . la clazse ccompromissoire ordinaire . . . a un caractère 
_ obligatoire en ce sens que les tontvaclânis, er ca: de difficulté, sont guridiquement tenus dy 
recourir .. .” , 

But see the statement made at the First Hagie Conference that “la validité de pareille 
stipulation (stipulation compromissoire) we-t pæ admise, en drott national, par toutes les 
législations positives; la jurisprudence west pis ixée partout à ce sujet...” (Conférence 
Internationale de la Paiz (1899), I, p. 112) 

1 Annuaire de l'Institut, XXXIII, Pt. II, 672 {report cited). See also Conférence Inter- 
nationale de la Paiz (1899), I, 112. 

15 See the remarks of Baron d’Estournelle de Constant, document cited, IV, p. 163. 

16 Deuxième Conférence de la Paix, IJ, 521 tremarks of M. Hammarskjéld). 

17 This general contention, as set forth in -ema-ks of German, Austrian and Italian repre- 
sentatives, is found in proceedings in subccmm1 tees, in connection with proposed amend- 
ments to the Hague Convention for the Packis Settlement of International Disputes and the 
project for a Court of Arbitral Justice. Sea dociment cited, II, 639, 748, 749. 
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port of this, it was urged that to regard the compromis as a formal treaty 
would be to reduce the original convention to a promise to conclude a treaty." 
In certain cases it was felt that such a rule would work a grave inequality. 
For example, should the United States and Italy conclude a general arbitra- 
tion convention, the constitutionally required approbation of any cempromis 
might be withheld by the United States when the interests of this country 
might seem to be served by such a course, whereas the other state would re- 
quire for reference of the dispute action by only the executive department of 
its government.!® It was further pointed out that some states already fol- 
lowed the practice of allowing the terms of reference to be arranged with- 
out the formality of a compromis, or that they considered the conclusion of 
the compromis merely an executive act.?° 

Representatives of the United States urged the impossibility of departing 
from their own constitutional arrangements in the conclusion of treaties, 
including compromis.” It was further suggested that the danger antici- 
pated was quite academic except in the eyes of those opposed to obligatory 
arbitration and seeking indirect means to oppose an obstacle to it. A 
speaker for Great Britain did not believe that that state could subseribe to a 
scheme which would deprive states of their freedom to conclude reference 
agreements.” The result of the discussions was not so much to clarify the 
nature of compromis, but rather to reveal serious differences of opinion as to 
its force and proper relation to the general arbitration agreement. The 
modified German proposal for allowing the Permanent Court of Arbitration 
in certain cases itself to establish the compromis was incorporated in the re- 
vised Convention for Pacific Settlement, but in such a form as to accomplish 
little toward establishing the principle of obligatory reference. The plan 
required coöperation on the part of each disputant state at least to the extent 
of designating arbitrators. The articles (53 and 54 of the convention) 
embodying the innocuous obligatory compromis scheme were not accepted 
by the United States when the convention was ratified.“ 

Difficulties relating to compromis and their use present one phase of the 
general problem resulting from varying conceptions of the process of arbi- 
tration itself. If it be a process restricted to occasional use and through the 
agency of non-permanent tribunals (these ad hoc agencies receiving their 
official existence and competence through specific delegation by the party 
states in each instance), it seems difficult to reconcile the idea of obligatory 


18 Document cited, IH, 750 ‘remarks of M. Lammasch). 

19 Ibid., 520 (remarks of Count Tornielli}. 

20 Idem; a treaty between Italy and Denmark was cited in illustration. M. Drago 
pointed out that in the Argentine Republic, a general arbitration convention wes considered 
a treaty, which must have the approbation of the Congress, but that a compromis was an act 
executing the treaty, and could be concluded by the executive alone (document cited, IT, 
523). 

4t Deuaxiéme Conférence de la Paiz, II, 519, 524. 

2 Ibid., p. 523. 23 Thid., p. 524, 4 36 U. S. Stats., 2240. 
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compromis with the essentially voluntary character of the institution.” 
But if arbitration is capable of being made a judicial process, it may more 
naturally be entrusted to permanent tzibuaals with a continuing group of 
judges, with jurisdictional and procedural beses so well marked out that they 
can be assented to for an indefinite period Sy states. A party state might 
then be summoned, but in a manner not ineensistent with its dignity, and the 
reasonableness of a jurisdiction which could be invoked through action of a 
single state might be admitted.“ Unzil machinery had been created to 
supply the first-mentioned requisite of such a jurisdiction, it was difficult 
for the question of a really obligatory jurisdiction to be presented for 
practical consideration.” But in the meantime, steps looking in this 
general direction were being taken, through the conclusion of cer- 
tain agreements which sought to facilitate the procedure of putting dis- 
putes in the hands of arbitrators. Some of these agreements are now 
to be considered. 


II. FORMS USED IN AGREEMENTS BEFORE 1919 


The phrasing of clauses relating to actual procedure in referring disputes 
(or the entire omission of such clauses) reveals the slow progress of the idea 
of obligatory reference. When, in the seventh decade of the nineteenth cen- 
tury, European states became parties to trzaties containing general com- 
promissory clauses,* there were inserted im the treaties provisions for a 
(later) “common accord” on the arkitratioa of any particular question.” 
Action by both parties was therefore necessery before arbitration could ac- 
tually be initiated. Most of the arbitration engagements (in the form of - 


25 Langlade, op. cit., pp. 185, 186. 

26 The Permanent Court of International Justice hae had occasion, in connection with two 
advisory opinions, to contrast “arbitration” in tbe brcadest sense of the word (covering any 
form of amicable settlement where the parties become bund, when resorting to the procedure, 
to accept the resulting award) and the “common and more limited conception” of arbitra- 
tion (by judges of the parties’ choice and on the kasis 3f respec for law); see Publications of 
the Court, Series B, No. 12, p. 26; No. 16, p. 23. 

Professor Garner hae observed that “it is a mistake 50 assume that we are now done with 
arbitration because we have a judicial court for the settlement of controversies” (Recent 
Developments in International Law, p.519). 

27 See Professor Schindler’s distinction between two forms of arbitration, Varbitrage 
judiciaire and l'arbitrage politique, the former involving the judicial function of interpreting 
or applying existing law, the latter requiring the exercite of a function resembling legislation 
(loc. cit., p. 270). 

28 On the now familiar distinction between spe and general clauses of this kind, see 
Langlade, op. cit., pp. 200, 201. 

29 These were commercial treaties, not inter-European, but made by certain European 
states with Siam and Hawaii. Texts are to be found in 52 British and Foreign State Papers, 
521 (Hawaii-Belgium) ; 59 bid., 405 (Belgium-Siam.) ; 60-<bid., 773 (Siam-Italy) ; 69 ibid., 1135 
(Norway and Sweden-Siam); 61 ibid., 1808 (Austria-Hungary and Siam); Treaties and Con- 
ventions Concluded Between the Hawaiian Islands ard Other Powers Since 1825, 83 and 
91 (texts of treaties with Switzerland and Italy respec-ively). 
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single clauses or more elaborate arrangements) which were included in the 
list of more than fifty presented to the First Hague Conference contained 
substantially similar clauses; and in others, such supplementary agreements 
were apparently contemplated.*® It is possible that a different conclusion 
might be drawn from the language of a number of Latin-Americar. arbitra- 
tion commitments made during the nineteenth century; but the vague and 
idealistic language of many of these agreements, as also the absence or in- 
adequacy of provisions on actual reference of controversies, makes chem less 
important for the purpose of tracing the development of the principle of 
obligatory arbitration in its practical application. 

From the standpoint of American acbitration policy, two attemp:s to con- 
clude bipartite arrangements for general pacific settlement stand out during 
the last two decades of the nineteenth century. In the thirty-year treaty 
negotiated with Switzerland in 1883, which never came into force Eecause of 
its failure to secure ratification, the form of language requiring a formal 
treaty to effect a reference was not 2mployed; the apparent intent of the 
treaty was to make the matter of starting arbitral procedure as easy as pos- 
sible.2 The Anglo-American Treaty of General Arbitration (signed Janu- 
ary 11, 1897, and to which consent was refused by the American Senate on 
May 5, 1897) which was far-reaching in its scope, was likewise frze from a 
rigid requirement of a.formal compromis for reference of any particular case; 
in the event of a dispute arising, the parties would have had to act to the ex- 
tent of naming at least one arbitrator each, but provision was madz to cover 
failure to agree upon the constitution of the remainder of the tribunal, and 
the latter when constituted would have had wide powers for carrying on the 
subsequent procedure.® An unratified treaty signed by the Argentine Re- 
public and Italy the following year sought in a similar way to bridge the diff- 
culty which might result from failure to conclude a compromis, bus codpera- 
tion by each party in the matter of naming at least one arbitrator would 
have been necessary to make the scheme workable.*4 

The much-copied Anglo-French arbitration convention of 1£03, made 
“after one of the most remarkable campaigns in the history of sccial prog- 

30 List in Conférence Internationale de la Paix (1899), I, 182-194. The language of the 
instruments referred to seems to bear out tke statement offered. 

al Cf. Stoika, La Question de Parbitrage obl:gatoire aux Conférences de la Paix, p. 46. 

32 Text in Annuaire de l Institut de Droit Irternational, XX., 36-37, also in Darby, Interna- 
tional Tribunals (4th ed., 1904), p. 378. Ey the third article, the three-member tribunal 
was to draw up a form of agreement which siould determine the object of the litigation, the 
composition of the tribunal and the duration of its powers, this agreement to be signed by 
the representatives of the parties and by the arbitrators; but no provision was mace to cover 
the failure of this plan. 

33 Text in Parl. Papers, United States, No. 1 (1897), C. 8881. In the correspondence 
which led up to this treaty, the British Gcvernment pointed to some of the most serious 
difficulties in the way of unlimited arbitration (Parl. Papers, United States, No. 2 (1896), 


C. 8105, containing the observations of Lord Salisbury). 
4 Text in Darby, op. cit., 400—404. 
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ress,” seemed to set a tendency, so far a3 t= great Powers were concerned, 
in a different direction. This agreernen:, rath its wide reservation clause 
to be applied by each party for itself, recLired that in each case there should 
be a compromis (‘‘special agreement”) ix woch the conditions of reference 
and the constitution of the tribunal should be wrranged.*® This form received 
further endorsement after the failure of tne Zay treaties, negotiated for the. 
United States with certain other countries; th Senate failed to approve the 
idea of reference by a mère executive acs, zd took the position, which it 
has consistently held since that time, that = compromis must be a formal 
treaty requiring Senate consent for its con=lu=son.*” The Root treaties, sim- | 
ilar to the Anglo-French model of 1903, frrns1ed the form employed by the 
United States in its general arbitration treats for two decades.38 It seems 
reasonable to conclude that, should the Unit += States in a clause compromis- 
soire become committed to arbitrate questia arising under the particular 
. treaty (as in the conventions for the prevent #n of smuggling of intoxicating 
liquors,®® or the International Radio Ccnveation proclaimed January 1, 
1929)*° without mention of a compromis, thea.snclusion of terms ot reference 
would still be a condition precedent to the zctual functioning of arbitral 
agencies, unless the convention clearly stinuzsed otherwise. 


3 Hannis Taylor, ‘International Arbitration Łe E-aduct of the Modern International 
System,” Green Bag, XVII, No..2 (February, 190%), ; 103. 

3 Text in Parl. Papers, Treaty Series No. 18 (1&03> 5. 1837.. The “special agreement” 
was to deal not only with the object of the dispuse =. 4 the ¥fbitrators’ powers, but with 
other necessary details in connection with the conrtit—-+on and procedure of the tribunal. 

37 The history of the attempt to conclude the eleven =«aties i is summarized in World Peace 
Foundation Pamphlets, Vol. IX (1926), Nos. 6-7, >p. ="3-521. For a review of opinion as 
to whether the ratification of the Hague Convenzion =- Pacific Settlement authorized the 
President of the United States at his discretion to eate- Oto agreements with other states to 
refer pending or unknown disputes to the Hague Gcurt =e Professor Charles Cheney Hyde’s 
article,“ Agreements of the United States Other than _seaties,” Green Bag, Vol. XVII, No. 
4 (April, 1905), pp. 229-238. See also an editozial -omment in this Journan, Vol. II 
(1908), pp. 387-391. 

38 See the criticism by Sir Thomas Barclay before t a= Institute of International Law, of 
the translation ‘of compromis as “agreement” (in 20nc=+ction. with the Hay treaties), An- 
nuaire, Vol. XXI, p. 191. 

Senator Lodge submitted to the United States Senat- on neha 5, 1905, facts showing 
constitutional methods of making and ratifying treaties a twelve foreign countries, together 
with a list of arbitration agreements not referred tc th- Senate (Congressional Record, Vol. 
39, pp. 2627-2630). 

39 These conventions provide for the arbitration ci cL—ns for compensation on the ground 
that logs or injury has been suffered through the im>ro-=r or unreasonable exercise of rights 
conferred by the agreements, reference to be to two perns of whom one shall be nominated 
by each of the parties, or to the Permanent Court oc A b-tration; in the latter case proceed- 
ings are to be regulated in accordance with the genora. clan of the Hague Convention, but 

“excepting Articles 53 and 54” (the part of the coc vent = allowing a tribunal to establish a 
compromis). See the convention with Japan, U. S. Tre=ty Series, No. 807. 

4945 U.S. Stats., 2842, 2843 (Article 20 of the e@n~cation).: Under this agreement the 

arbitration i is to be a governments. : 
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There were a few treaties before the World War which seem to have de- 
parted from the practice of making a compromis, freely entered into by the 
disputant parties after a controversy should arise, an indispensable pr2requi- 
site to arbitration. Examples are to be found in the general arbitration 
treaty of May 28, 1902, between the Argentine Republic and Chile,” a 
treaty of 1905 between Denmark and Italy, one made in 1909 between Italy 
and The Netherlands, one made by Italy with Belgium in 1910,“ and an- 
other made by Italy in 1911 with Sweden. A general treaty of arbitration 
between Italy and Peru, signed April 18, 1905, outlined an elaborate pro- 
cedure to be followed in case of failure to conclude a compromis for a partic- 
ular dispute. When becoming parties to the only convention during the 
period setting up a continuing Judicial machinery with obligatory jurisdic- 
tion, the five Central American states allowed questions to be referred to the 
Central American Court of Justice by a much simpler procedure than that 
required under the usual form of convertion at that time.” The French- 
Danish agreement of 1911, with its enumeration of kinds of arbitrable ques- 
tions, permitted as a final resort the reference of a question to arbitrators (if 
chosen) on request of one of the signatories.*® 


4 Recopilacion de Tratados, Convenciones . . . (Chile), VI (1902-1911), pp. 10-19. 

2 Trattati e Convenzioni (Italy), 17 (1908-1905), pp. 568-564. Under this arrangement 
some common action for the selection of arbitratcrs for each dispute would have been nec- 
essary. 

43 Recueil des Traités et Conpentions conclus par lz Royaume des Pays-Bas, XVII, pp. 109, 
110. 

44 Text in 103 British and Foreign State Papers, 376; Article IV specified the procecure to 
be followed should the parties fail to agree upon a compromis. 

% Nouveau Recueil Général (Martens), 3rd Series, p. 359. This convention marks less of a 
departure than others in this group. 

46 Text in Trattati e Convenzioni, 17 (1903-1905), pp. 504-507; English text in 101 Eritish 
and Foreign State Papers, 374-377. There was to be a single arbitrator, appointed alter- 
nately by the parties as cases arose. A special agreement for reference of each dispute was 
contemplated. But in the absence of such agreement, and after one of the parties should 
have proved that four months had passed since the other party had been asked to arrange 
for reference, the arbitrator could specify, taking as a basis the reciprocal claims of the par- 
ties, the points of law and fact necessary to be solved in order to decide the controversy. 

41 Text of Convention for the Establishment of a Central American Court of Justice, 
signed Dec. 20, 1907 (Anales de la Corte de Justicia Centro-americana, I, 2-9). Articles XIV 
and XV permitted judgment by default against a defendant party. Time limits werz set, 
after the expiration of which the court might consider the evidence presented and which it 
might ex officio have seen fit to obtain, and proceed to render its decision, which then bezame 
binding. ‘The operation of this plan as against Nicaragua in the cause growing out of the 
Bryan-Chamorro Treaty is so well known as not. to require comment. 

48 Text in Journal Officiel, Dec. 30, 1911, p. 10686. This convention provided in its 
fourth article that if, within a year after the notification by the most diligent party of a 
“projet de compromis,” the parties had not agreed thereon, the Permanent Court of Arkitra- 
- tion should be competent to establish the compromis, and might be seized of the mattar at 
the request of one party. But refusal éven to designate arbitrators would apparently nave 
blocked the scheme. 
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During the World War period there wer: recorded a few scattered: com- 
mitments so constructed as to make it «beoretically possible for arbitral 
proceedings to be started without the forrility of a treaty of reference, or, 
in extreme cases, even against the will of me of the parties.- Included in 
the list were treaties made by the Argeriine Republic with France and 
Spain respectively, which contemplazed =L2 conclusion of compromis as a 
normal procedure, but provided against failure to conclude them.*® An- 
other treaty which permitted reference (æ the Permanent Court of Arbi- 
tration) by action of one party was the S:ro-Dutch engagement for general 
arbitration, ratifications of which were =zxchanged on April 20, 1916.°° 
In the case of certain other conventions, Tailure to make clear the exact. 
procedure to be followed in order zo imftiate the arbitral process (even 
though the scope of the commitments m:ght be very broad) leaves it diffi- 
cult to determine whether the parties intended to subscribe to really uncondi-~ 
tional arbitration. Those arrangements which professed to do this being 
bipartite in form, there could be raised uc question of obligations to third 
states or to any collectivity of states to eecept the jurisdiction previously 
agreed upon. 

Occasional acceptances of the plan of smple reference by one party (in 
most cases to be operative after action by koth parties in naming arbitrators) 
did not mark much progress irom the rule of the great majority of bipartite 
conventions concluded between 1903 and 1 319—the rule that for each sepa- 
rate arbitration proceeding there must b2-a special act of agreement on the 
conditions under which the tribunal mig2 be seized of a question. Where, 
as in the United States, the special aet was required to be a treaty, there was 
always the possibility that the Presicent azd Senate might fail to agree upon 
the submission of a question which the exzcutive alone might wish to refer. 
‘The absence of a machinery with a cort.nuing personnel, with a function 
of applying normally only rules of existicz law, and with a procedure more 
clearly adapted to such a function than was that of the Permanent Court of 
Arbitration, undoubtedly made difficult any progress toward the plan of 
one state having another summoned before a tribunal. It might be pos- 
sible to show that the idea at least did rc lose ground during the period up 


49 Texts of treaties, with France (signed July €. 1914), Journal Officiel, Dec. 27, 1916, p. 
11112; with Spain (signed July 9, 1916) Gaceta d2 Madrid, 1917, I, 181-2. The plan did not 
provide against failure of either party to desigra.2 an arbitrator. 

50 Text in Recueil des Traités et Conventions ccr-lus par le Royaume des Pays-Bas, XVIII, 
pp. 493-495. This treaty did leave it theoreticells possible for reference to be effected and a 

tribunal constituted without any codperazion or the part of a defendant state; as a last 
resort, at the request of one party, the Presidert of the United States could designate arbi- 
trators from the panel of the Permanent Court of Arbitration, excluding nationals of thè 
parties. 

5S By unconditional is, of course, meant urccnditional from a procedural standpoint. 
The requirement of a compromis either ir the foem of a treaty or a diplomatic exchange 
after the dispute had arisen would constitute a cndition. 
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to 1919. But little ground had been won to hold. It seems to have been 
true that the dominant conception of arbitration was that of an essentially 
voluntary device. It followed from this that states should not be cited with- 
out their specific assent in’ any case, even though they might have made 
general commitments on the subject before the occurrence of contrcversies. 
The principle of obligatory reference had little chance to secure anything 
like universal acceptance under such conditions. 


III. FORMS USED IN AGREEMENTS SINCE 1919 


While the changing of formulae and the substitution of new phraseology 
would not of itself afford conclusive proof of a new movement, the avoid- 
ance of vagueness and the practice of precision in expressing obligations in 
definite procedural terms would seem to indicate an intention on the part 
of treaty-makers to have reference made really obligatory. Such a practice 
is not revealed in all of the several hundred arbitral commitments made 
during the ten-year period extending to 1929. Some conventions in this 
list are merely renewals of agreements antedating the war, in terms illus- 
trative of the language of great states in making arbitration arrangements 
between themselves before 1914.5! Other agreements, while possibly in- 
tended to create real obligations, fail to make very clear the initial move. 
which, when taken by one or both of the parties, will actually set the arbitral 
machinery in motion or confer competence upon a-tribunal. Excluding 
agreements for settling questions of a technical or purely administrative 
nature (obligatory arbitration of which seems to be unobjectionable, even 
to great states), the remaining ones falling within the description may be 
grouped into two categories, multipartite and bipartite instruments, the 
former including both regional agreements and those open to states without 
reference to geographical situation.™ 

Among the regional agreements, a leading example is the convention of 
conciliation and arbitration, signed by Estonia, Finland, Latvia and Poland 
on January 17, 1925. According to tke plan of the convention, should a 
dispute be referred to the provided conciliation commission and the resulting 
report not be signed by all the parties, “the said dispute shall be submitted 

8 The Bryan treaties have not been dealt with here, since under them the obligation to 
submit for investigation and report was not accompanied by any obligation to refer for 
settlement in any case. 

5 This number includes single campromissary clauses, treaties for general arbicretion, 
combination arbitration-conciliation engagements, and agreements for judicial settlement. 

4 This would apply to a number of conventions which Great Britain and the United 
States renewed, especially during the early part of the decade; such an agreement was that 
of August 23, 1923, between the United States and Japan (U.S. Treaty Series, No. 683). 

6 Multilateral agreements would, of course, include the Optional Clause protocol, the 
General Act approved by the Ninth Assembly of the League, and, if the negative form of its 


second article be regarded as obliging states to follow any definite procedural course, the 
Pact of Paris. 


ë League of Nations Treaty Series, No. 991. 
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to arbitration if one of the parties so requests.” But each arbitration is to 
be by an ad hoc tribunal, and before this can take place there must be a 
special agreement drawn up between the disputant parties specifying the 
subject of the controversy and the methods of procedure.5 The Central 
American agreement of 192358 sets for: a somewhat different plan whereby 
one state, if it desires to invoke the farisdiccion of the provided tribunal, 
may notify the other disputant with a view o? drawing up a protocol; if the 
latter object is not achieved within sixt days after the notification, the first 
party may again communicate with the other, sending the name of an arbi- 
trator and the place where it desires tLe tribunal to meet. Should the other 
party fail to name an arbitrator within thirty days, “the appointment shall 
be made by lot, at the request of ta2 party seeking the organization of 
the Tribunal, by any of the Presidents of the contracting republics, who are 
not interested in the dispute,” the se_cction zo be made from jurists in the 
permanent list who would have been eligible appointment by the non- 
coéperating party.’ 

The Locarno arbitration conventizas collectively constitute a regional 
arrangement for pacific settlement wader wich unilateral action may es- 
tablish the competence of a tribunal, X there is inability to reach agreement 
between the parties on the conditiors of reference. The provision, which 
applies only to controversies in regarc to the respective rights of the parties 
(the Permanent Court of Internationsl Justic2 to decide whether a difference 
is of this nature, when the point is disputec),®° and after conciliation pro- 
cedure has led to no amicable agreement, is as follows: 


If the parties cannot agree on the terms of the special agreement 
after a month’s notice one or othe1 of them may bring the dispute before 
the Permanent Court of Internazional Justice by means of an appli- 
cation.®! 


57 This treaty is the subject of comment by Professor R. Erich, in the Revue de Drott 
International, de Sciences Diplomatiques, Pol='-ques et Sociales, Vol. 3 (1925), 219-223. 

58 Text in Conference on Central Americam Affairs, 1922—1923, pp. 296-318; also supple- 
ment to this JouRNaL, Vol. 17 (1923), p. 8:. 

59 Article VIII of the convention; ; Chapte> I of Annex B to the convention (document 
cited, pp. 303, 304, 319, 320). 

This procedure does not appear to have Eeen usec inthe arrangement of the boundary 
question between Honduras and Guatemala (New York Times, Aug. 2 and Aug. 15, 1928), 
the states preferring to handle the matter f-t through the method of informal conference 
(U. S. Department of State Press Release fo> Yeb. 1, 1930, p. 52) and subsequently signing a 
treaty submitting the question to arbitratica (Press Release for July 19, 1930, pp. 37-39). 

60 On the effect of a claim of right by on= party under these conventions, see Professor 
Schindler, loc. cit., pp. 298, 299, 309, 310, raberring to the views of Rolin, in Revue de droit 
international et de législation comparée, Vol. V-II, p. €00. 

61 Paragraph 2, Art. 16, of the Belgian-Gernan convention. Texts of the four treaties are 
in League of Nations Treaty Series, Nos. 12==, 1294, 1295, 1296. The fact that the engage- 
ments of these treaties are gúaranteed by oucside stats should be taken irito eonsideration in 
estimating their significance; but see the remiader in a communication of the British Govern- 
ment to the League in 1928 that the sancticc was limited to complying with such proposals 
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A sezies of treaties in bipartite form, made between Scandinavian states in 
1925 and 1926, permits an arbitration tribunal to fix the compromis (in the 
manner prescribed in Articles 53 and 54 of the Hague Convention) if it has 
not been signed within six months after one of the parties shall hav2 pro- 
posed to the other the submission of a dispute to arbitration; this may only 
be done after unsuccessful resort to conciliation as a first means and after the 
exhaustion of diplomatic efforts to settle.” 

Falling just at the end of the period under review, since it was sigred on 
January 5, 1929, the General Treaty cf Inter-American Arbitration (xow in 
force for several signatories, not including the United States) includes in its 
fourth article a plan by which, when disputant parties have not by common 
accord formulated a special agreement (to cover the subject matte? of a 
dispute, the seat of the tribunal, and ‘‘the other conditions to which the par- 
ties mey agree”) within three months from the date of the installation of 
the court, “the agreement shall be formulated by the court.” But this 
formulation of the special agreement by the court could not take place tntil 
there Ead been action by each disputant, under Article 3 of the treaty, to 
nominate two arbitrators. Assuming that such nominating might be cone 
by the executive alone, acceptance of the treaty without reservations would 
apparently mark a departure from the position to which the United States 
Senate has held steadfastly since the time of the Hay treaties.™ 

Much more numerous than the regional agreements just considered are 
the bipartite instruments for pacific settlement made during the decade. It 
is through this type of treaty that the greatest departures from pre-war 
practice in the matter of clauses relating to reference have been recorded. 
In a list of more than sixty agreements (including general arbitration com- 
pacts, some combination conciliation and arbitration arrangements, and 
some for conciliation, arbitration and judicial settlement) considerable vari- 
ation in this respect is to be found. Where it is provided that a simple re- 


as the Council might make when the failure of a state to honor the obligation as to erbitra- 
tion was brought before the Council (League of Nations Official Journal, May, 1928, p. 395). 

62 Art. 4 of the convention between Norwsy end Denmark (League of Nations Treaty 
Series, No. 1418). Texts of other treaties in this group are in the same series, Nos. 1192, 
1235, 1242, 1417, 1420. The procecure outlined is only for disputes other than legel ones; 
for the classes of disputes listed in Art. 36 of the S:atute of the Permanent Court of Interna- 
tidnal Justice, the jurisdiction of the court is agreed to, although under some of these treaties 
parties may first resort to the procedure of enquiry and conciliation for legal disputes. 

6&3 Proceedings of the International Conference of American States on Conciliation and 
Arbitration (1929), pp. 662-664. 

64 See she discussion of what is called the “unique” practice of the United States in this 
matter, by J. O. Murdock, this JocRNaAL, Vol. XXIII, at pp. 285-288, and the comment on 
this part of the treaty by Mr. Hughes (loc. cit., pp. 657-659). 

6 It has not been thought necessery to classify the agreements under review; this has been 
done by Professor Schindler (loc. cit., pp. 256, 257°, who finds that approximately twc-tiirds 
of the sixty-four treaties which he has classified ere really agreements for opHEstOry refer- 
ence, tested from the point of view cf procedural provisions. 
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quest or application on the part of one contacting state may make operative 
the plan of the treaty and establish the competence of the Permanent Court 
of International Justice, this is ordinarily t> be done only if the parties fail 
to agree upon a compromis;® in suck a case the court would become com- 
petent, under the usual plan, to pass upon she question after a reasonable 
length of time had been allowed to the other party to present its views. The 
plan of doing away with the formality of tarms of reference and allowing 
each party state to sue another by means of a direct summons has been 
called the ‘judicially normal” solution, but in the group of treaties 
here considered, mutual agreement upon terms of reference (sometimes 
to be aocomp ished by exchange. of notes) is contemplated as a normal - 
procedure.® 

Where arbitration is to be by an ad hoc sody, the simplification of ref- 
erence procedure is more difficult. One metaod is that of allowing the arbi- 
tral tribunal itself (although its constitutice might require common agree- 
ment or coöperation of the parties after the dispute arises)®® to establish the 
terms which would permit the litigation to >s started. In some treaties the 
Permanent Court of Arbitration at The Ha, zue,” in others conciliation com- 
missions,” afford the agencies authorized fc act in this way. Another al- 
ternative is to permit reference to the Pe-manent Court of International 


For a discussion of the distinction between arbitret_on by an ad hoc tribunal and judicial 
settlement by the Permanent Court of Internationa Justice, see the report of MM. Borel 
and Politis, cited supra (pp. 690, 691). See elso obervations of M. Antoine Hobza on this 
part of the report (Annuaire, Vol. XXXIII, Ft. I, p>. 830, 832); it is pointed out that there 
are in existence a number of relatively permanent erbitral tribunals. M. Novakovitch, 
judge ad hoc of the Permanent Court of Internationel Justice, has emphasized the necessity 
for special agreement by parties before the court can act as an arbitral body and give 
judgment ex aequo et bono (Publications of the Court, Series A, No. 20 (J udgment 
No. 14)), p. 80.) 

8 Schindler, loc. cit., pp. 346, 347, who finds this taa rule of 22 treaties. 

67 Politis, The New Aspects of International Law, g. 62. 

68 Professor Schindler cites the convention of Nov. 25, 1925, between Great Britain and 
Siam (text in Parl. Papers, Treaty Series, No. 7 (1927) . Cmd. 2813) as the only one in the list 
which he reviews providing the unilateral recuest as fhe sole method of referring questions 
to the Permanent Court of International Justice, ba; points out that under certain other 
instruments conferring obligatory jurisdiction upon ske court, the unilateral request is not 
expressly stipulated (loc. cit., pp. 345, 346). 

It should be added that, even eer the British-Siemese agreement mentioned, the obliga- 
tion to submit to the jurisdiction applies only ‘‘ir the absence of contrary agreement” 
(Art. I of the convention). 

69 This difficulty might arise under the General T-eaty of Inter-American Arbitration of 
1929, as pointed out above. 

+ 70 As in the treaty of March 14, 1928, between Damark and A Art. 20 of which in- 
corporates by reference the obligatory compromis plex of the Hague Convention for Pacific 
Settlement (League of Nations Treaty Series, No. 1785). 

7. Illustrated in Art. 7 of the treaty of May 20, 1926, between Germany and The Nether- 

lands (League of Nations Treaty Series, No. 1527). 
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Justice by request of one state, failing agreement upon terms of reference to 
an arbitral body.” 

The new arbitration treaties now being made by the United States ta re- 
place the. Root treaties afford a contrast to the agreements just considered. 
For by the terms of the American treaties, differences relating to inzerna- 
tional matters. within a restricted scope are to be dealt with as indicated in 
the following provision of the treaty with Poland:” 


differences . . . shall be submitted to the Permanent Court of 
Arbitration established at The Hague by the Convention of October 138, 


“— 1907, or to some other competent tribunal, as shall be decided in each 


case by special treaty, which special treaty ‘shall provide for the organi- 
zation of such tribunal if necessary, define its powers, state the question 
or questions at issue, and settle the terms of reference. 

The special treaty in each case shall be made on the part oi the 
United States of America by the President of the United States of 
America by and with the advice and consent of the Senate thereof, and 
on the part of Poland by the President of the Republic of Poland in 
accordance with Polish constitutional law. 


Japan, the only permanent member of the League Council which has not 
signed the Optional Clause of the Statute of the Permanent Court of Inter- 
national Justice has not yet given official endorsement to the ides of ref- 
erence by unilateral request. In one agreement made during the period 
(the treaty of judicial settlement with Switzerland, signed December 26, 
1924), it was provided that a special compromis be made in each case before 


. the parties should address the Permanent Court. The compromis was to be 


in the form of an exchange of notes.” 


72 Illustrated in the treaty of conciliation, compulsory arbitration and judicial settlement 
between Roumania and Switzerland, signed Feb. 3, 1926 (text in League of Nations Treaty 
Series, No. 1306), Art. 16 of which provides this plan. The wisdom of such a provision for 
other than legal questions (¢.e., questions other than those the settlement of which requires 
an application or interpretation of existing law) may be doubted. 

The linking of arbitration and judicial settlement may be more definitely ani generally 
accomplished if the suggestion, considered at the Tenth Assembly of the League, for con- 
ferring an obligatory appellate jurisdictian upon the Permanent Court for cases neard by 
arbitral tribunals, finds favor. See the memorandum presented to the Committee of 
Jurists on the Statute of the Permanent Court of International Justice in March, 1929 
(Minutes, pp. 105-106) and action taken by the League Council to carry out the Assembly’s 
resolution thereon (League of Nations Official Journal, February, 1930, pp. 86, 87, 101). 

n U. S. Treaty Series, No. 805. Other treaties in the list of more than twenty so far signed 
are in substantially similar form. 

See the editorial comment on these agreements by Professor J. W. Garner, this JOURNAL, 
Vol. XXIII, p. 597, and a reported Dutch criticism of the American treaties, described as 

‘so far below the standard of treaties of this kind concluded in the last ten years,” in New 
York Times, June 13, 1930, p. 7. 

4 Art. 3 of the treaty; text in League of Nations Treaty Series No. 1072. It was reported 
that Japan was not willing to go as far as Switzerland wished to go in this treaty. The 
limitation of the treaty’s operation to a term of five years was said to have been cone at the 
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The “model” treaties which the Minch Assembly of the League of Na- 
tions recommended to member states emdodied the results of progressive 
thinking on this general subject." An astempt was made to provide as 
much elasticity and as much freedom as Dcssible in choice of forms.™* For 
the present purpose the important artile in the bilateral convention for 
judicial settlement, arbitration and conril ation is the sixth, setting forth 
that “if the parties fail to agree concerring the special agreement. ... 
either party shall be at liberty, after sivnz three months’ notice, to bring 
the dispute by an application direct. befoxe zhe Permanent Court of Inte1na- 
tional Justice.”’”® This rule, set forth ir seven other different clauses. in 
this group of treaties,’’ covers the hencdliag of disputes “with regard to 
which the parties are in conflict as to thea -espective rights.” In the case 
of other disputes, conciliation procedure having failed to lead to a settle- 
ment, there may be arbitration by agreenent of the parties and with at 
least a minimum of coöperation on thar pa-t to constitute a tribunal; once 
the latter is constituted, reference may be-eifected by an application of one 
party, but if it is not constituted, there is apparently no way provided 
whereby one state may cite another before a court or arbitral body.’ The 
resources of Article 15 or Article 17 of the Ucvenant would of course remain 
in the last-mentioned case.’® 

The General Act submitted at the seme time as the model collective and 
bilateral instruments was expected to b220me “‘a rapid medium, for the pro- 


desire of the Japanese Government, and defendel os tae ground that advancing ideas with 
‘reference to obligatory jurisdiction in general mad2 it desirable to limit any such arrangement 
to a comparatively short period of time (Jcurncl de seréve, April 8, 1925, p. 3). 

78 See discussion of these instruments at the N-cth issembly, Official Journal; Spec. Supp. 
No. 64 (1928), pp. 167-177. 

75a See the remarks of M. Adatci (Japan), ois ob erved that there were some countries, 
like his own, “which like to act on bilateral lines,” wails others prefer multilateral arrange- 
ments; he added that ‘‘freedom of choice must be resected in a question such as this, in 
which the spontaneity of the act enhances its valie” bad., p. 52). Compare the opinion of 
Dr. Nansen (Norway) expressed at the same s2sszon 2f she Assembly: 

“The system of bilateral treaties has been most vaaeble in the past. It may still serve 
a useful purpose in the future, but it is clear to us tLati il-teral treaties cannot meet the needs 
of the organized community of states at the pr2seat tm=.” (Jbid., p. 180.) 

Te Tbid., p. 503. A text of the General Act is in th-same publication (pp. 492-497), to- 
gether with the bilateral models for judicial setzlsment, arbitration and conciliation (pp. 
498-509). 

7 General Act, Art. 19 and Art. 34, para. (e); Bikate al Convention for Pacific Settlement 
of All International Disputes, Arts. 6 and 30; Art. 9 of themodel Collective Treaty of Mutual 
Assistance; Art. 8 of Collective Treaty of Non-Age-ese'02; Art. 8 of the Bilateral Treaty of 
Non-Aggression (texts of the last three treaties me=nt~ored in Document A. 86 (1). 1928. 
IX, pp. 25-42). 

78 See Art. 21 and Art. 34 (c) of the General het: Ars. 26 of the Bilateral Convention for 
Pacific Settlement of All International Disputes. 

79 See Art. 24 of the Bilateral Convention for Judiciz] Settlement, Arbitration and Con- 
ciliation. 
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motion of. compulsory arbitration between states.”®° The slowness of 
League states to accept the complete plan of the General Act® may be con- 
sidered in connection with the recent announcement of adhesion by several 
permanent members of the League Council. As pointed out, the treaties 
do not institute a plan of reference for settlement by unilateral request for 
all types of disputes under all conditions. 


IV. REFERENCE UNDER THE OPTIONAL CLAUSE 


When in 1920 the League Council and Assembly chose to substitute for the 
general obligatory jurisdiction proposed by the Committee of Jurists the 
Optional Clause plan, the method of instituting actions under it remained to 
be settled. Although the Permanent Court has exercised obligatory juris- 
diction in a number of cases, the Optional Clause itself has been invoked in 
only one instance, in which events did not necessitate the complete applica- 
tion of the plan. The latter provides what is at least in theory a complete 
assurance of adjudication of questions found to be justiciable by the court 
itself. Coming eighteen months after Germany’s ratification had become 
effective,™ the announcement of intention to accept this jurisdiction, made 
by three permanent members of the Council and eleven other states at the 
tenth session of the Assembly, was the ‘predominant feature” of that 
session. Whereas the bipartite convention method of assuring reference 
by application of a single party may create just as real an obligation as a 
collective arrangement, the added weight of a multipartite scheme must be 
conceded. The Optional Clause has been called “the most compre‘ensive 
multilateral arbitration convention in existence.”* The Protocol of 

8 Remarks of M. Politis, Official Journal, Spec. Supp. No. 64 (1928), p. 169. 

8 Up to February, 1930, the General Act had been accepted in its entirety by Belgium, 
subject to the reservation in its Art. 39 (2) (a), while Norway and Sweden had accepted the . 
chapters relating to Conciliation and Judicial Settlement and General Provisions Gn Chap. 
IV) relating to Conciliation and Judicial Settlement (League of Nations Official Journal, 
February, 1930, p. 244). It was later reported that Denmark had accepted the Act and 
that the French Chamber of Deputies had approved it, that Finland.had ratified but had 
not notified her ratification to the League, and that The Netherlands Government had ac- 
cepted the parts under which Norway and Sweden were bound (New York Times, June 14, 
1930, p. 8; Aug. 12, 1930, p. 7). Luxemburg and Spain were added to the list of states 
accepting all or part of the General Act, in September, 1930. 

82 Announcement of the adhesion of Great Britain, France, Australia, India and New 
Zealand was made at the meeting of the Council in May, 1931; M. Grandi explained that the 
Italian Chamber had ratified the General Act and that the Senate was about to do so (Journal 
de Gentve, May 22, 1931, p. 10). . 

83 T'he full record of action taken in the Sino-Belgian matter, following SOENS applica- 
tion, is in the Publications of the Court, Series A, Nos. 8, 14, 16, 18. 

& This ratification was effected on Feb. 29, 1928 (League of Nations Official Journal, 
May, 1928, p. 600). 

85 Speech by the President of the Assembly at the closing meeting (Official Journal, 
Spec. Supp. No. 75 (1929), p. 178). 

& Lauterpacht, loc. ctt., p. 170. The writer discusses possible undermining effeczs of the 
British reservations to the Optional Clause, and notes that Italy, France and other states in 
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Geneva had embodied the same plan of=ref=rence for justiciable questions as 
set forth in the Court’s Statute; but the c->tocol contained other less desir- 
able features.” 

The history of the Optional Clause, and the scope of the commitments by 
which states have accepted it, are beyor d te scope of a discussion restricted 
to methods of reference. What the court — 1s said in regard to the manner in 
which its jurisdiction may be invoked ^y = single party is pertinent to this 
discussion, and would apply to juriscicten obligatory either under the 
Optional Clause (when accepted withoul reservations) or other treaties. 
In several cases the court, considering -lees relating to reference in order 
to settle jurisdictional questions, has fndieated that unilateral application 
would enable its machinery to function woh a view to settlement. In its’ 
sixth judgment the court offered the fc owing statement as to when a 
“ difference of opinion” existed so as to brag the signatory states under the 
jurisdiction which they have accepted <n = lvance for such a difference: 


Now a difference of opinion doe e=st as soon as one of the Govern- 
ments concerned points out that tke altitude adopted by the other con- 
flicts with its own views. Even if .. the existence of a definite 
dispute were necessary, this condiwio— could at any time be fulfilled by 
means of unilateral action on the par; f the applicant Party. And the 
Court cannot allow itself to be harmp=-ed by a mere defect of form, the 
removal of which depends solely 02 i= Party concerned.*® 


In a later case the tribunal found that there is no dispute which states 
entitled to appear before the court cantot Zefer to it.”8* And while stating 
(in this as in other cases) as a fundameria_—rinciple that the court’s jurisdic- 
tion depended upon the will of the parties it clearly indicated that this will — 
might be expressed before the occurrenze — the dispute, so as to make un- 
necessary another (subsequent) agreene=t upon the terms of reference. 
As to forms, the tribunal said: 


The acceptance by a State of the C surt’s jurisdiction in a particular 
case is not, under the Statute, subcrd_zated to the observance of certain 
forms, such as, for instance, the =-evious conclusion of a special 
agreement, °°. - 


. It seems to be unquestionable that, n iLe exercise of its obligatory juris- 
diction, the court will assert its compe er= to decide cases upon unilateral 
application, provided the parties have dez—y agreed.to this procedure in the 


their acceptances of the clause have reserved tne mht to submit a dispute to the Council, 
without laying down any time-limit within wh=th 1Lis right of suspending the court’s juris- 
diction may be exercised. 

“ Miller, The Geneva Protocol, pp. 73 et seq. 
. $8 Publications of the Permanent Court of Intemational Justice, Series A, No. 6, p. 14. 

89 Thid., Series A, No. 15 (Judgment No. 12 ,£ 22. Judge Huber, dissenting, thought 
that in ihis particular case a compromis or preyou= .greement to bring the suit should have 
been held necessary (ibid.), pp. 52, 53). 

90 Tbid., p. 23. 
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original convention, whether it be a bipartite or multipartite engagement. 
Acting upon such applications, the court might be called upon to give judg- 
ment by default. When the judges were engaged in a discussion of draft 
rules in 1922, it was pointed out that “the right possessed by the Court of 
giving judgment by default, and of hearing a case despite the fact that one of 
the parties denied the jurisdiction of the Court constituted two most radical 
innovations in international relations, and must be used with caution.” 
In earlier discussions it had been suggested that a distinction should be 
drawn between cases in which the court’s compulsory jurisdiction might be 
exercised (‘‘a somewhat rigid procedure” being admissible in such cases) 
and those in which the court had jurisdiction by virtue of special agreement 
of the parties (cases which “must be assimilated to arbitral procedure, in 
which it was desirable to allow the parties a considerable degree of liberty ”).” 


V. PROGRESS TOWARD SIMPLIFICATION OF PROCEDURE FOR REFERENCE 


In the foregoing brief review of forms used in arbitration agreements, 
attention has been directed to a single phase of the problem of obligatory 
jurisdiction. An effort has been made, not to list all the treaties, but to 
examine representative types. Attempts to draw any very definite conclu- 
sions would seem to be of less value since the movement for increasing the ` 
number of and coérdinating agencies for pacific settlement is still in progress, 
and the extent to which states will make the jurisdiction accorded to these 
bodies really obligatory (measured -according to the procedural test for 
unconditional arbitration) cannot safely be predicted. It is perhaps inev- 
itable that differences of opinion should be encountered as to the nature of 
the act of referring disputes, just as on the comparative value of bipartite 
and multipartite instruments for their settlement.“ The utility of all 
schemes for obligatory reference continues to be questioned. According to 
one opinion, the making of agreements which contemplate the automatic 
functioning of any tribunal, or its functioning without action to set it in 
motion by both party states in a given cause, may be dangerous.” A 
different view is apparently registered in many post-war instruments which 
set forth that reference may be effected by an application, instead of a 
special ‘agreement or where there is failure to conclude one. It would be 


% See the observations of M. Hammarskjöld, comparing the procedure of referring a dis- 
pute to the court by means of a compromis with that of referring by unilateral request 
(Annuaire de l'institut de droit international, XX XIII, Pt. II, pp. 823, 824). 

*2 Publications of the Court, Series D, No. 2, p. 214 (remarks of M. Huber). 

3 Ibid., p. 53. 

% See the remarks of Sir Cecil Hurst before a subcommittee of the Ninth Assembly of the 
League. While duly appreciating the useful purpose which might be served by the General 
Act, he hoped it was understood by everyone that the Act did not prevent any state from 
negotiating its own bilateral agreements in order to conclude, in the way most suited to its 
own needs, its arbitral obligations (Official Journal, Spec. Supp. No. 65 (1928), p. 68). 

% Hoijer, Les Traités Internationauz, Vol. II, pp. 252, 253. 
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idle to argue that such engagements are ir memselves adequate, without the 
good-will behind them which alone would zake it possible to operate them.” 
But their very existence marks a new me=z.od in international dealing, not- 
withstanding the misconceptions sormetim + growing out of the ‘terminology 
of compulsory jurisdiction.” 7 

That the movement toward the plan -f simple unilateral mepancues to 
tribunals is far from universal also appæ s from the record of concluded 
agreements. In estimating such a devel->ment, the size and relative im- 
portance of states must be taken into accnant, and many things would call 
for consideration besides the mere perfecttn of formulae for use in treaties. 
If the employment of the new formulae x ay be taken as in some measure 
indicative of a changing attitude towar? the plan of simple application, 
instead of the means for further extension + jurisdictions, then the acceptance 
of the naw method in a limited number e` treaties and the whole Optional 
Clause movement do assume considerable =znificance.°* On the other hand, 
the new arbitration treaties being made br the United States retain the 
plan, ncw entrenched behind a quarter-=ntury of national practice, of a 
special treaty arrangement as a conditior. >recedent to reference for settle- 
ment. It has been noted that unconditional acceptance by the United 
States o the General Treaty of Inter-Ame=wican Arbitration might be a step 
toward a different policy. Japan, inside -he obligatory mediation system 
of the League, but still preferring biparti= to multipartite arrangments for 
pacific settlement and with the exclusion = provisions for unilateral appli- 
cation, seems to occupy an intermediat- position, although the Japanese 
Government has been reported as giving careful and most cordial consid- 
eration to the Optional Clause.” 9 

Called a “most radical” innovation in =cernational relations in 1922, the 
idea of reference by simple application of az - state is now established in many 
treaty engagements. Its acceptance beir= based upon the specific assent of 
parties, it does not do away with the theor~ of sovereign immunity. It does 
afford a logical way of expressing confiden :=in a permanent judicial tribunal, 
and therein seems to lie its chief present-dx- value. In general, the plan has 
so far bzen subscribed to only for disput=: in which parties are in conflict 
as to their respective rights (including iz particular those mentioned in 
Article 36 of the Statute of the Permanent Court of International Justice), 


3 This was emphasized in the report of MM. Eze] and Polbtis, cited supra (p. 723). 

97 See the discussion (during a consideration of revtsion of rules) by members of the Perma- 
nent Court of International Justice, July 24, 19: on the meaning of the French words 
requête ard demande, and the words ‘‘request”’ ex] ‘‘application” in English, as used m 
documents pertaining to the court’s jurisdictior Publications of the Court, Series D, 
Addendum to No. 2, pp. 176, 177). 

98 This does not lose sight of the fact that the Optisnal Clause movement may be seriously 
hindered through the reservations modifying acce7+::nces. 

9 Reported remarks of Viscount Inouye at th 980 session of the Interparliamentary - 
Union (New York Times, July 19, 1930, p. 3). 


REFERENCE OF DISPUTES IN OBLIGATORY ARBITRATION TREATIES 489 


and the most recent general instrument for pacific settlement which the 
League of Nations has evolved (the General Act of September 26, 1928) 
does not propose the plan in its simplest form for other disputes.'° The 
further progress of the idea seems likely to be affected by major develop- 
ments in international relations and by the caution with which the plan is 
applied in actual cases. 


100 The instances in which parties to treaties have agreed to reference for settlement on uni- 
lateral request, as a last resort, regardless of the nature of the question, seem to ke quite 
exceptional. The German Government, which has been a leader in the conclusion of the 
newer types of treaties, stated in its observation on the work of the League’s Committee 
on Arbitration and Security in 1928 that ‘‘under present conditions, there is as yet no pos- 
sibility of all disputes of an exclusively political character being submitted for compulsory 
and final decision to an arbitration authority,” but suggested that steps could be taken 
toward the realization of this idea ‘‘by introducing other forms of procedure, which, while 
respecting the legitimate requirements of national life and its development, would practi- 
cally ensure the settlement of the disputes” (League of Nations Official Journal, May, 1928, 
p. 705). 


CONCLUSIONS OF THE PARTIES HY THE PROCEDURE OF THE 
PERMANENT COURT OF _N-ERNATIONAL JUSTICE 


By A. H ELLER 


Of the Bureau of International Research c Harvard Cinivenstly and Radei fe 
CeLege 


The Statute and Rules of the Permar: at Court of International Justice ! 
are only remotely analogous to the det_led codes of civil procedure with 
which lawyers practising before murizip.i courts are familiar. The instru- 
ments governing the procedure of tLe “ermanent Court are sketch maps 
rather than meticulously detailed charte ior the procedural voyage. ‘Nor is 
the body of tradition of internationa- ambitral procedure sufficiently devel- 
oped to furnish reliable guides in all sra-—nstances. Of necessity, the prac- _ 
tice of the court must develop out o7 the cases which come before it. The 
method of growth of its procedural lev sds typical illustration in the ques- 
tion of the treatment, and, in particular of the amendment, of the conelu- 
sions ? of the parties. | 

The term ‘‘conclusions”’ does not £»p=r in the Statute, and its sole use in 
the organic instruments occurs in Arti :le =) of the rules: “‘Cases shall contain. 

. (8) astatement of conclusions,” are: ‘Counter cases shall contain .. . 
(4) Sonckin based on the facts =ac2d; these conclusions may include 
counterclaims, in so far as the latts- cme within the jurisdiction of the 
court.” ? To these may be added Az-ic.+ 35 of the rules, prescribing that in 
cases brought by application, the apd-icsion shall contain ‘an indication of 
the claim.” This meager reference z-ve: no indication of the salient impor- 
tance of the conclusions. In practice, i22 conclusions are those statements 
of the parties on which the court musttal- action. In short, they constitute 
the prayers for relief, the most esseraa. portion of the pleadings. 


* CONCLUSIONS” IN REQUE3C IZR AN ADVISORY OPINION 


The submission, of conclusions wcul seem to be possible only in the 
case of contentious procedure. In acvi=ry procedure, the court has before 


1The Rules of Court were originally adcrted on March 24, 1922. Revised rules were 
promulgated on July 31, 1926, and on Febnarz 21, 1931, numerous amendments were in- 
troduced into the revised rules. See publicasiow= of the Court, Series D, No. 1 (2nd ed.); 
also Supplement to this JOURNAL, p. 152. 

2 The Rules of Court make use of the tem conclusions” (French: conclusions). In 
several of its decisions the court has used the ert. “submissions.” In the succeeding pages 
the term ‘‘conclusions” is used, unless the dect words of the court are quoted. 

3 No change was made in Article 40 by the -ew#-on of the rules on Feb. 21, 1931, and it is 
still in force in its original form. 
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it the request for an advisory opinion submitted by the Council or Assembly 
of the League of Nations, and its action must be on that request. It is not 
unusual for states interested in an advisory proceeding to formulate so-called 
“conclusions” in their documents of procedure or oral arguments. But 
these would seem to be no more than summaries of arguments rather than 
formal requests for action by the court. Nevertheless, circumstances may 
occur in which the court will have before it documents approximating the 
conclusions of the contentious procedure. Inthe case concerning the Greco- 
Bulgarian “Communities,” the request for an advisory opinion submitted 
by the Secretary-General of the League of Nations asked the court ‘‘to give 
an advisory opinion to the Council on the questions which are referred to the 
Court by the Resolution of January 16, 1930.” 5 . The questions referred to 
were annexed to the resolution of the Council of the League and consisted of 
three lists, one drawn up by the Greco-Bulgarian Mixed Commission, the 
second by the Bulgarian Government, and the third by the Greek Govern- 
ment. The practical effect then was to approximate closely a contentious 
proceeding in which each party submitted conclusions to the court. This 
becomes even clearer when the origin of the proceeding is examined. The 
President of the Greco-Bulgarian Mixed Commission had transmitted a 
statement to the two governments concerned, indicating what he thought 
was the procedure to be followed: for the purpose of obtaining the opinion 
of the court. After analyzing the provisions of Article 73 of the rules, the 
statement concludes that ‘“‘The (written) statements of the two parties 
should conclude with their respective submissions. In these submissions, 
each Party should enumerate the submissions which it wishes the Court to 
confirm.” In fact, the memorials filed by the two governments terminated 
with a series of “submissions.” This statement of the President of the 
Mixed Commission apparently rests upon‘a confusion between the procedure 
in contentious and advisory cases. The court, however, left aside “the 
question of the opinion thus expressed in relation to advisory procedure,” 
and in its opinion reproduced the submissions ‘‘as authoritative summaries 
of the opposing contentions.” 8 


DIFFERENCES BETWEEN UNILATERAL APPLICATION AND SPECIAL AGREEMENT 


Normally, however, the submission of conclusions takes place in a conten- 
tious proceeding, irrespective of whether it is instituted by special agreement 
or by unilateral application. Certain differences in these two classes are to 
be noted. Unilateral application is the method of instituting proceedings in 
cases where the basis of.jurisdiction is in “matters specially provided for in 


‘For example, in the case concerning Nationality Decrees in Tunis and Morocco, Series 
C, No. 2, p. 32; in the case concerning the Acquisition of Polish Nationality, Series G, No. 3, 
p. 768;.in the case concerning the Jurisdiction of the Danzig Courts, Series C, No. 14-I, p. 
346; in the case concerning the Frontier between Turkey and Iraq, Series C, No. 10, p. 225. 

5 Publications of the Court, Series B, No. 17, p. 7. s Ibid., p. 14. 
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Treaties and Conventions in force,” ” or is in the Optional Clause of Article 
36 of the Statute. It has become the prectice to submit conclusions in the 
application itself, although Article 35 of he rules refers only to “an indica- 
tion of the claim.” These conclusions are drawn up only by one party. In 
cases arising on special agreement, the ag-eement usually contains the ques- 
tions to be submitted to the court,’ and Mese have been drawn up by both 
parties. This difference may be of impo-tance in regard to amendment of 
the conclusions.!° 
A further difference between. cases submitted by special agreement and 
those brought by application was indicaz:d in the Lotus case, where it was 
said: 
The Court having obtained cogni=ance of the present case by notifi- 
cation of a Special Agreement conzuded between the Parties in the 
case, it is rather to the terms of this =greement than to the submissions 


of the Parties that the Court must have recourse in establishing the 
precise points which it has to decide +! 


The court has also pointed out certain spe: ial rules regarding the formulation 
of conclusions in cases of special agreem: nt. In the Oder case the special 
agreement contained two questions to b= answered by the court. The six 
governments in their memorial submitte= three alternative solutions and in 
their counter-memorial requested ‘‘that tLe answer of the Court to the ques- 
tions submitted for decision should be tLose submitted in their Memorial.” 
The Polish Government in its counter-memorial formulated conclusions 
which related solely to the first of the questions in the special agreement, and 
as to the other, confined itself ‘‘to making 2very reservation as to the submis- 
sions made in the Memorial of the six (_overnments’’, and reserved ‘‘the 
right to state its case in regard to the thre=solutions proposed by the six Gov- 
ernments in the course of oral argumez=t before the Court.” The court 
stated, however, that in a case submiti=d by special agreement in which 
there is neither applicant nor responder , the parties must have an equal 
opportunity reciprocally to discuss their =spective contentions, and accord- 
ingly, the six governments must be enabled to discuss, in their first oral argu- 
ment, and not only in their reply, any alsernative conclusions made by the 
Polish Government. In consequence, tle court invited the agent for the 
Polish Government to file with the regisry, within a certain limit of time, 
any alternative conclusions as to the s=sond of the two questions in the 
special agreement.” 

7 Article 36 of the Statute. . 

§ For example, in the Wimbledon case, Series 3, No. 3, p..10; the Mavrommatis case, 
Series C, No. 5-I, p. 91; the Upper-Silesian Minc-ity Schools case, Series C, No. 14-IT. 

9 See special agreement between France and Tarkey, Oct. 12, 1926, Publications of the 
Court, Series C, No. 18-II, p. 25; special agreemeat between France and Switzerland, Oct. 
30, 1924, Series C, No. 17-I, p. 491. 


10 See infra, p. 495. 11 Publications of whe Court, Series A, No. 10, p. 12. 
12 Ibid., Series A, No. 23, p. 45. 
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It is also possible for the parties in drawing up a special agreement to 
specify the forms of procedure.’ Thus, in the special agreement of October 
30, 1924, between France and Switzerland regarding the Free Zones of 
Upper Savoy, it was provided that the written reply to be filed by 2ach party 
shall formulate ‘‘its final conclusions.” 1 Such an agreement would appear 
to be possible as well in cases instituted by application,“ though its formula- 
tion would be less likely. Finally, it is to be noted that the order and num- 
ber of written proceedings differ in the two cases. 


CONCLUSIONS IN PROCEEDINGS FOR THE INTERPRETATION OF A JUDGMENT 


A distinct difference from the usual treatment of conclusions appears in 
proceedings for the interpretation of a judgment under Article 60 of ‘the 
Statute. Article 66 of the rules states that the agreement or application sub- 
mitting a request for interpretation shall contain: ‘‘(a) a specification of 
the judgment the interpretation of which is requested; (b) an indication of 
the precise point or points in dispute.” In the proceedings for the interpre- 
tation of Judgments Nos. 7 and 8 (Factory at Chorzow) the German Govern- 
ment formulated two conclusions in its application. It was stated that: 


The Court does not consider itself bound simply to reply “yes” or 
‘‘no” to the propositions formulated in the submissions of tke German 
Application. It adopts this attitude because, for the purposes of the 
interpretation of a judgment, it cannot be bound by formulae chosen 
by the Parties concerned, but must be able to take an unhampered 

ecision. 


13 Art. 32 of the rules provides: ‘‘The rules contained under this heading shall in no way 
preclude the adoption by the Court of such other rules as may be jointly proposed oy the 
Parties concerned, due regard being paid to the particular circumstances of each case.” 

“During the revision of the Rules in 1926, it was agreed in connection with this Article 
that though the Parties might jointly propose modification of procedure, the final decision 
rested with the Court. The practice followed, notably in the casé of the Nationality De- 
crees in Tunis and Morocco and in the Lotus case, has been in accordance witk this rinci- 
ple.” Series E, No. 3, p. 205. For another instance of modification of procedure by agree- 
ment of the parties in the Oder case, see Series E, No. 5, p. 255. 

14 Publications of the Court, Series A, No. 22, p. 7. 

15 See Fachiri, Permanent Court of International Justice (1925), p. 102. During the 
preparation of the rules it was proposed by Judge Anzilotti that a difference be made between 
obligatory jurisdiction and jurisdiction on special agreement. In the former case the parties 
should be strictly held to the rules, while in the latter case some latitude to propose modifi- 
cations should be permitted. Series D, No. 2, p. 53. 

16 In cases instituted by means of a special agreement the documents of procedure, jailing 
an agreement to-the contrary by the parties, are (Art. 39 of the rules):.A case (Fzench: 
memoire), submitted by each party within the same limit of time (sometimes. designated 
‘“ Memorial”); a counter-case (French: Contre-memoire), submitted in the same way; A 
reply (French: replique), submitted in the same way. 

In eases instituted by means of an applicetion, failing any agreement to the contrary 
between the parties, the documents are (Art. 39 of the rules): the case by the apphcant; 
the counter-case by the respondent; the reply by the applicant; the rejoinder (French: 
duplique) by the respondent. 
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... Whereas Article 35 of the Rules, which deals with an application 
instituting ordinary proceedings, requires “an indication of the claim,” 
Article 66 provides “for an indicat-on of the . . . points in dispute.” 
And whereas, in the case of ordinar procedure, Article 40 of the Rules 
provides for the compulsory submission of cases, containing, as an 
essertial part, “a statement of conclusions’’, Article 66 mentions only 
optional “observations” and “further explanations” to be furnished 
upon the invitation of the Court. 

The Court therefore considers that it should interpret the “submis- 
sione” of the German Application of October 18th, 1927, as simply 
constituting an indication, within ths meaning of Article 66 of the Rules, 
3 the points, the meaning 'and scope of which are in dispute between the 

arties.! 


Judge Anzilotti in his diseni opinion stated: 


I regard proceedings for interpretation as contentious proceedings, 
the subject matter of which is constituted by the dispute contemplated 
in Article 60 of the Statute, and in which the Court has to give judgment 
upon the submissions of the Parties just as in any other contentious 
proceedings.*®. 


' FORMULATION OF CONCLUSIONS IN THE DOCUMENTS OF PROCEDURE 


In general it has been the practice to submit conclusions in the first docu- 
ment of procedure.!? A variation occurzed in the second phase of the Free 
Zones of Upper Savoy case where the French Government refrained from 
filing conclusions although the Swiss Government did.?? But in this case, 
conclusions had been filed by the French Government in the first phase. 
Another variation from the usual practise occurred in the first phase of the 
same case. - The special agreement provided that “the Court shall accord 
to the Parties a reasonable time to settle between themselves the new régime 
to be applied to (the): districts.” #! The Swiss reply stated that, ‘the Fed- 
eral Government reserves the right to méke such submissions as may be indi- 
cated in regard to this point when the Court has given the Parties the neces- 
sary indications as to the results of its deliberation upon the question of 
interpretation.” # 

It is also customary for the parties 10 repeat in subsequent documents 
the conclusions submitted in the first document. Clearly, where no con- 

7 Publications of the Court, Series‘A, No. 13, p. 15,16. 18 Ibid., p. 23. 

19 For example, the Wimbledon case, Series C, No. 3, p. 10; the Mavrommatis case, Series 
C, No. 5-I, p. 91; Interpretation of the Treaty af Neuilly, Series C, No. 6, pp. 22, 82; the 
case of the Upper-Silesian Minority Schools, Series C, No. 14-II, p. 88; the Brazilian Loans 
case, Series C, No. 16-IV, p. 188; the Lotus case, Series C, No. 13-1], p. 212. _ l 

20 Publications of the Court, Series A, No. 24, p. 6. In the Brazilian Loans case, the 
Brazilian Government failed to submit conclusions in its case, but submitted them in its 
counter-case. Series C, No. 16-IV, pp. 168, 244. 

2 Publications of the Court, Series C, No. 17-1, p. 492. 

32 Tbid., Series A, No. 22, p..9. 

23 For example, the Wimbledon case, Series C, No. 5-1, p. 132; Interpretation of the Treaty 
of Neuilly, Series C, No. 6, p. 102; the Free Zones case, Series C, No. 17-I, p. 1662. 
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clusions are submitted in the oral proceedings, the ones formulated in 
the documents filed in the written proceedings must be regarded as having 
been maintained unaltered.” Nor does the mere formulation of other claims 
in the written or oral proceedings constitute amendment. Unless these 
claims constitute developments of the original conclusions, or alternatives 
to them, they are to be regarded as subsidiary arguments or as mere sug- 
gestions as to the procedure to be adopted.” 


AMENDMENT OF CONCLUSIONS 


The more difficult question is as to whether, and if so at what stage of the 
proceedings, amendments of the conclusions are to be permitted. In the 
Mavrommatis (jurisdiction case), the Greek Government, as claimant, had 
in its case amended the conclusions of the application. The court took as 
the basis of its examination the conclusions of the case since they were the 
conclusions contained in the last document upon which the opposite party 
had been able to base its objection. It would seem clear that amendment 
must be permitted in such a situation. Since Article 40 of the rules states 
expressly that conclusions shall be contained in the case, while the term is not 
used at all in connection with applications, conclusions submitted in the ap- 
plication should be subject to amendment as of right in the case. The ques- 
tion of amendment at a later stage first arose in the case concerning German 
interests in Upper Silesia. Conclusion No. 3 of the German application, 
filed May 15, 1925, read: 

That the liquidation of the rural estates belonging to (various per- 


sons) would not be in conformity with the provisions of Article 6 and 
the following Articles of the Geneva Convention. 


In the German reply, filed December 26, 1925, this conclusion was re- 
worded a éttre subsidatre to read: 


That the notices of an intention to liquidate the rural estates belong- 
ing to (various persons) are not in conformity with the provisions of 
Article 6 and the following Articles of the Geneva Convention. 


The Polish rejoinder contended that this implied a withdrawal of the 
original claim and the substitution of a new one essentially different as re- 
gards its contents and its legal basis. Such an amendment of the conclu- 
sions, it was contended, was inadmissible at that state of the procedure.” 


4 Publications of the Court, Series A, No. 10, p. 10. 

25 Ibid., Series A, No. 17, p. 17. 26 -Ibid., Series A, No. 11, p. 11. 

a7 “Le Gouvernement polonais observe d'abord qu’il ignore completement quelle est la 
disposition du Statut ou du Reglement de la Cour, qui autorise le demandeur 4 modifier les 
conclusions de la requête dans la réplique sept mois après son introduction, dans sa dernière 
pièce de procédure, et après que ces pièces ont été échangées trois fois. . . . Le Gouverne- 
ment polonais a construit sa défense et redigé ses piéces de procédure en se basant sur la 
conclusion primitive. No. 3 de la Requéte: admettre a present une modification essentielle 
de la conclusion équivaudrait à la privation du défendeur de ses moyens de défense et le 
priverait en particulier du droit de déposer ses exceptions et le Contre-Memoire.” Publica- 
tions of the Court, Series C, No. 11, p. 970. 
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The German agent, in his statement, of =rved that because of the close con- 
nection existing between expropriation. æd notice of an intention to expro- 
priate, the subsidiary form amounted rm: -ely to a slight modification in the 
wording. The Polish agent subsequ2n_> agreed to argue the matter on the 
basis of the subsidiary motion, adm:ttms: that the court had overruled the 
contention regarding the separation k= ween expropriation and notice of 
intention to expropriate.”* It there-or2 remained for the court to consider 
on which conclusion it should decide. ‘St ce, it was said, the new conclusion 
constituted in the German Governmenc’s view merely a modification of 
language not affecting the substanze o7 the conclusion contained in the ` 
` application, it was designed to replace sce original wording and so become 
the principal conclusion. The conclu -zn of the application would enter 
into consideration only if the court ver2 = hold that the original conclusion 
was inadmissible or modified in substance by the new wording. The ques- 
tion of admissibility having been cistc=ed of by agreement between the 
parties, the court went on to ascertain + æther the so-called subsidiary con- 
clusion was substantially equivalent tc ~ae conclusion in the application.?° 
The result, then, was to indicate that ths urt will enter into an examination 
of a new conclusion submitted at as lef a stage in the proceedings as the 
reply in order to determine whether Ë <s substantially equivalent to the 
original submission, and further that tk=-agreement of the DASTIGA could dis- 
pose of the question of admissibility 
The latter point again came into qr=tion in the ieee succeeding case, 
that involving the Sino-Belgian treaty = 1865. Suit was brought by uni- 
lateral application of Belgium, one ol t= 2onclusions praying for the indica- 
tion pending judgment of “any prcvir=aal measures to be taken for the 
preservation of rights which may subsec ently be recognized as belonging to 
Belgium or her nationals.” Interim mes=ures of protection were granted by 
order of the court on January 8, 19273 By letter dated February 3, 1927, 
Belgium informed the court of an agreement between the parties designed to 
safeguard her rights, and asked the Prez lent to withdraw the order. The 
request was granted by order of Febru m 15, 1927, with the statement: 
Considering that the preseni. sti has been brought by unilateral 
Application and that, as the time =: ewed for the filing of the Counter- 
Case has not expired, the Respond: at has not had an opportunity of 
indicating whether he accepts the —_urt’s jurisdiction in this case;... 


in these circumstances there is notir z to prevent the Applicant, subject 
to the decisions of the Court, frcm æ odifying his original submissions." 


Apparently, this language places resections on the amendment of con- 
clusions. The consideration at the basis of the ruling is that the time for 
filing the counter-case had not expired acd the respondent had not had an 
opportunity of indicating acceptance: ci the court’s jurisdiction. It would 


28 Publications of the Court, Series A, No 7,7 10. 29 Tbid., p. 45. 
30 Ibid., Series A, No. 8, pp. 6 et seg. , % Ibid., p. 10. 
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seem, however, that this ruling has no bearing at all on the question of amend- 
ment.’ In reality there is no attempt at amendment since it is not designed 
to substitute a new conclusion. It might be possible to contend that this is 
an attempt to withdraw a conclusion. The practice of the court in regard to 
withdrawals has been extremely liberal even as regards unilateral action,” 
while here, where the respondent party had agreed in the measures oi pro- 
tection to be undertaken, even though it had not formally joined in the 
request to withdraw, it would seem to have been unnecessary to enter into 
any consideration of reasons as to whether withdrawal should be permitted. 
Moreover, it seems inapt to consider the Belgian request even as a withdrawal 
of a conclusion. The conclusions in the application had already been acted 
upon by the order of February 15th, and the attempt was not to modify or 
abandon the conclusion but to secure the quashing of the order. 

In the Chorzow (jurisdiction) case the applicant in its case presented con- 
clusions which constituted an amendment of the conclusions in the applica- 
tion. It was stated by the court that no exception could be taken to this 
amendment since it was effected “‘in the first document of the written pro- 
ceedings, in a suit brought by Application, t.e., at a time when, in accordance 
with Article 38 of the Rules, the Respondent still retains a completely free 
hand to file preliminary objections.” ® It has been argued above * in con- 
nection with the Mavrommatis case that the wording of Articles 35 and 40 
of the rules are strongly persuasive of the view that the conclusions do not 
need to be definitively formulated at least until the case. The language of 
the court in regard to the time when preliminary objections could be filed 
would then be unnecessary, unless it be assumed that the court is now speak- 
ing of amendment as ofright. Accepting this interpretation, the rule might 
be laid down that amendment is permitted without leave of court so long as 
the opposite party retains the right to file preliminary objections. Under 
Article 38 of the rules this time is coincident with that for submitting the 


32 During the preparation of the rules, it was agreed that the parties should have the right 
to withdraw, by common consent, a suit which they had brought before the court. Judge 
Huber suggested a distinction between withdrawal by consent and withdrawal only by the 
claimant party, but no decision was taken. It was stated that the allocation of costs in 
case of withdrawal must be made by decision of the court. Publications of the Court, 
Series D, No. 2, pp. 88 et seg. 

Various instances of withdrawal of documents of procedure and suppression of passages 
in the Mavrommatis and Upper -Silesian cases are noted in Series E, No. 3, p. 205. In the 
Upper-Silesian case a conclusion in the Polish rejoinder was withdrawn by oral declaration 
and immediately noted by the court. Series C, No. 11, p. 78. The Chorzow case was 
terminated on the agreement of the parties, Series A, Nos. 18-19. Only one instance of 
objection has been found. In the Chorzow case a request was made to withdraw a conelu- 
sion of the Polish rejoinder. The German agent objected on the ground that it had been 
accepted by his government, which had opposed to it the adverse conclusions on the ground 
of which it prayed rejection of the Polish conclusion. Series C, No. 15-II, p. 28. The Polish 
request was granted. Series A, No. 17, p. 14. 

38 Publications of the Court, Series A, No. 9, p. 18. % Supra, p. 495. 
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counter-case. But this limit is not infexible. Thus the submission of a 
preliminary objection has been allowed im he rejoinder where the respondent 
asked for a decision on the objection beicre any subsequent proceedings on 
the merits. The tendency is apperent to allow considerable freedom in 
the filing of preliminary objections," but this should not carry with it the 
same freedom to make amendments as cf right. The danger of prejudicing 
the opposite party is always present st an advanced stage of the proceedings, 
and amendment must be under the cont:ol of the court. Amendments as 
of right should then be limited to the cas3, whatever the rule be as to amend- 
ments by leave of court. It may aso b- noted that in the Chorzow case 
under discussion, the respondent, in his prliminary plea, had referred to the 
applicant’s conclusions as formulated į ir he case and not as formulated in 
the application.*” 

The Chorzow case also raised acute-y the question as to whether any - 
amendment had taken place. The sonslusions of the German application 
were based on the jurisdictional clause ia Article 23 of the Geneva Conven- 
tion of May 15, 1922. The Germar case referred also to the possibility of 
jurisdiction being based on the German-Polish arbitration treaty, initialled 
at Locarno on October 16, 1925. . At ta: conclusion of the oral argument 
of the German agent, the latter treaty wes again discussed and the statement 
was made that, even if the court had ro jurisdiction under Article 23, it would 
have it under the Locarno treaty “if it wece applicable in this case.” 38 For- 
mal protest was made by the Polish egant against this as introducing a 
new basis to the application. Articl2 4C sf the rules, it was said, “n’est que 
la ae d’un principe general et teaditionnel, accepté par toutes les 
procédures, qu’un changement de la base de la requête est inadmissible.” 39 
The point was disposed of by the court by holding that the introduction of 
the Locarno treaty in the case was merely designed to deprive the Polish 
counter-claim of a basis, whereas its menwon in the oral argument was only 
intended ‘‘to affirm a more or less theor2técal opinion in regard to the inter- 
pretation of that Treaty.” 4° Assuming tast amendment is to be permitted, 
should it make a difference that the effect of the amendment is to change the 
jurisdictional basis of the application? kt is true that the court’s jurisdic- 
. tion is always a limited one, and consice-ations of weight are necessary to 
enable jurisdiction to be founded azains; objection." But if jurisdiction 


35 Publications-of the Court, Series E, No 5, p. 254. 
` 38 In the preparation of the rules, the revised text of the Secretariat’s draft contained the 
provision (Art. 36) that objections to the jurtsdicsi n may be filed only in limine litis or at as 
early a stage as possible before the commencemext=of the oral proceedings. Series D, No. 2, 
p. 408. Much opposition developed to this prop-e-:ai, it being urged that the parties should 
be entitled to raise objections at any time durixg the proceedings. IJbid., p. 202. The 
article was suppressed. Jbid., p. 214. 

37 Publications of the Court, Series A, No. ©, p. 1&. 38 Ibid., p. 19. 

39 Tbid., Series C, No. 13-I, p. 98. ° Ibid., Series A, No. 9, p. 19. 

a Cf., ibid., p. 32. 
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exists on the basis of another international agreement than the one lying at 
the base of the original application, it would seem that a change of the basis 
of jurisdiction should be permitted, subject always to control of the court to 
prevent surprise of the opposite party. To refuse it, would merely mean 
that the applicant party would have to start over again with a new applica- 
tion,” which might well work injustice if the first suit resulted in a decision 
acquiring the force of res judicata. 

It will be noted that in none of the cases so far discussed did amendment 
(as distinguished from withdrawal or abandonment) take place later than 
the case. In the proceedings in the Mavrommatis case the Greek Govern- 
ment asked that a number of amendments might be made in its case after 
it had been filed and the time-limit for its deposit had expired. The request 
was complied with, subject to the consent of the British Government, the 
consent being subsequently given with reservation of the right to comment 
on the matter.* 

But in the next year the court, in the proceedings on the merits in the 
Chorzow case, went far beyond this and made its most important ruling in 
regard to amendments. Certain conclusions submitted in the German ap- 
plication underwent certain modifications, not only in the case and written 
reply, but in the course of the oral proceedings as well. It was said: 


As the Court has not in the present suit availed itself of the right con- 
ferred upon it under Article 48 of the Statutes to make orders as to 
“the form and time in which each Party must conclude its arguments,” 
it, in this case, allows the Parties, in accordance with established prece- 
dent, to amend their original submissions, not only in the Case and 
Counter-Case (Article 40 of the Rules), but also both in the subsequent 
documents of the written proceedings and in declarations made by them 
in the course of the hearings (Article 55 of the Rules), subject only to 
the condition that the other Party must always have an opportunity of 
commenting on the amended submissions.“ 


It appears from an extract of the minutes of the meetings of the court that 
the question arose, as to whether the court should assume the task of pre- 
paring a precise statement of the conclusions of the parties on which it should 
give decision, in view of the modifications which had taken place during the 
proceedings. The court decided to undertake this, including the modifica- 
tions made in the oral proceedings. However, the right was reserved for the 
future to indicate to the parties at what moment of time and in what form 
they must present their final conclusions.” In a case acted upon at the 17th 
session the question was raised whether, in view of this decision, the court 
should fix a time for the presentation of final conclusions by the parties. It 

42 Cf., the utterance of the court in regard to the lack of previous diplomatic negotiations. 
Series A, No. 6, p. 14. 

£ Publications of the Court, Series E, No. 4, p. 285. See also Series E, No. 6, p. 290. 


44 Tbid., Series A, No. 17, p. 7. 
s Minute 24 of the 11th meeting, 14th Session, Series E, No. 5, p. 257. 
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was agreed that since there was no special reason for a decision of this kind 
in the case in question, the point might =e reserved.* 

The result of these rulings is to establish a wise liberality which permits 
the parties to amend, subject to the cons=nt of the court, at any time during 
the proceedings, unless the court shall «eem it fit to fix a time-limit for 
amendment. Until now, the one limit 1+ amendment may be taken to be 
the termination of the hearing. Since tte Mavrommatis case in 1925, the 
practice has been for the President, when zerminating the hearing, to refrain 
from declaring the proceedings: closed ir. order to reserve to the court the 
right to put further questions to the parts should the occasion arise.” In 
this same case, the court refused to recei documents after the hearing was - 
so terminated without the consent of bot= parties.** In another case a note 
and annexed document were filed after 12e termination of hearing, against 
objection. The document was received because it had been announced by 
the agent in his oral reply and had actualy been deposited during the oral 
reply of the opposite party. The note, however, was not accepted.*9 

It has been shown above that both ir cases instituted by special agree- 
ment and in those brought by applicatior the parties may agree to vary the 
forms of procedure, subject to the decisioe of the court.5° Undoubtedly the 
parties can agree that the final conclusicas shall be submitted in a ‘certain 
document or within a certain limit of time, as was done in the Free Zonz2s 
case. Both parties could then agree in edvance to permit amendments up 
to a certain stage, but since the final decision rests with the court in any case, 
the result would be the same as in the >rdinary instance of amendment, 
though the fact that the parties have cor. ented many make the court more 
ready to grant the amendment. Howersr, when the parties have fixed a 
limit for the submission of final conclusizns, amendments subsequently re- 
quested by one party should be refused. It is perhaps conceivable that the 
court might be ready to grant such a reqe.est where reasons of great weight 
are advanced, but it is submitted that in ~he ordinary case the court should 
not permit unilateral departure from the agreement. 

Assuming no agreement by the parties, should a distinction as to the scope 
of amendment be made between cases brought by special agreement and 
cases on application? It might be argued that where both parties had 
agreed to the institution of the suit, a vasiation in the conclusions of either 
party should be permitted only with the - onsent of the other. This wouid 
be true as regards the questions drawn up in the special agreement on which 
the parties request the decision of the catrt. But in regard to the conclu- 

46 Publications of the Court, Series E, No. 6, p. 294. 

47 Ibid., Series E, No. 4, p. 289. 

4£ Ibid., Series E, No.3, p.213. This ruling was nade in regard to documents of evidence, 
but would also seem applicable to amendments. dt would seem further that though boch 
parties might consent, the final decision rests wit— the court, see supra, note 13. 


4¢ Publications of the Court, Series E, No. 6, p. 2. 
5¢ See supra, p. 491.° 51 See supra p. 493. 
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sions filed in the individual pleadings of the parties, the same rule should be 
followed as in cases instituted on application. 

In determining the advisability of the practice thus developed by the 
court, reference may be made to the precedents in international and munici- 
pal law. It has been shown that no provision in regard to amendment is 
contained in the Statute or rules, and it seems difficult to argue that this 
omission necessitates a strict limit on amendment.” During the preparation 
of the rules, Judge Altamira presented a draft which contained the provi- 
sion: ‘“‘In the Reply the statements of fact contained in the Application and 
also the provisional conclusions may be modified.” This was said to be 
based on the Spanish system permitting “the right to modify the conclu- 
sions and arguments upon which (the Counter-Case and the Reply) are 
based.” # This, it will be noted, would have imposed a stricter limit than 
the present practice of the court. Much more rigid was a proposal of Judge 
Anzilotti that the parties should submit their conclusions in the first docu- 
ment of procedure. This proposal was withdrawn after discussion. 

The practice of international tribunals yields only slight aid. A number 
of claims commissions have adopted rules permitting amendments of the 
pleadings, usually at any time before final submission, subject to leave of the 
commission. A particularly liberal provision is to be found in the rules of 
the Anglo-German Mixed Arbitral Tribunal.5§ Merignhac states that ad- 
ditional demands cannot be admitted before an arbitral tribunal without the 
consent of both parties and the tribunal, unless a connection exists between 
them and the original demand.’ There is little evidence of this distinction 
in international practice, though claims commissions have at times formulated 
rules barring amendments introducing a new or different cause of action.®® 

The liberality with which the municipal procedural law of many countries 
now permits amendments needs only a few typical illustrations. The 
practice of Germany,®** Great Britain,®° and the equity practice of the United 


82 But cf., the argument of M. Politis in Series C, No. 18-I, p. 34. 

53 Publications of the Court, Series D, No. 2, p. 275. & Ibid., p. 139. 

55 For example, U.S. and Chile Claims Commission under the convention of Aug. 7, 1892, 
Rule V, Moore, International Arbitrations, p. 2232; U.S. and Venezuela Mixed Claims Com- 
mission under Protocol of Feb. 17, 1903, Rules IV and V, Ralston, Venezuelan Aroitrations 
of 1903, p. 6; U. S. and Germany Mixed Claims Commission under agreement of Aug. 10, 
1922, Rule IV (c). Cf., Hague Convention of 1907 for Pacific Settlement of International 
Disputes, Arts. 67 and 74. 

56 Rule 45, 1 Recueil des Tribunaux Arbitrauz Miztes (1921), p. 118. 

57 Merignhac, L’artibrage international (1895), p. 263. 

58 See U. S. and Chile Claims Commission under the convention of Aug. 7, 1892, Rule V, 
supra, note 32; Franco-German Mixed Arbitral Tribunal, Rules, Art. 7, 1 Recueil des Tribu- 
naux Arbitraux Mizxtes (1921), p. 46. 7 

59 “ Nach dem Hintritt der Rechtshdngigkett ist eine Anderung der Klage zulässig, wenn der 
Beklagte einwilligt oder das Gericht sie fur sachdienstlich erachtet.” Zivilprozessordnung, 
§264; and see Stein Jonas, Zivilprozessordung, §128 V No. 3, §264, §268. - 

60 The Court or a judge may, at any stage of the proceedings, allow either party to alter 
or amend his indorsement or pleadings, in such manner and on such terms as may be just, 
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States Federal Courts ™ may be cited. The modern tendency is to permit 
amendment at any state of the proceedixgs subject to the control of the 
court. On more than one occasion the Eermanent Court has stated that’ 
since its jurisdiction is international it ‘ie not bound to attach to matters 
of form the same degree of importance whica they might possess in municipal 
law.’ Clearly, where municipal systeris evidence a policy against in- 
sistence on matters of form, an international court should be at least as 
liberal. - 

The present situation may then be statec. as follows: Amendments of con- 
clusions contained in the application may be made as of right in the case. 
All other amendments may be taken only | y leave of court. The court has 
permitted such amendments to be freely made at any time before the ter- 
mination of the oral hearings. On variour occasions, the court in granting 
amendments has used language which mi,sht be construed as limiting the 
right- to amend to the particular circumst :nces of the case, but it has not 
hesitated subsequently to permit amendm: nt in circumstances which these 
utterances would not fit. In short, the court has followed the principle that 
only the possibility of prejudicing the oprosite party can militate against 
amendment, and has attempted to guard igainst this, not by a rigid rule, 
but by an individual scrutiny of each case. 


and all such amendments shall be made as may be recessary for the purpose of determining 
the real questions in controversy between the paries.” Rules of the Supreme Court of 
Judicature, Order XXVIII; and see Annual Practices, 1931, p. 461. 

6. “The Court may at any time, in furtherance of <ustice, upon such terms as may be just, 
permit any process, proceeding, pleading or record tc be amended, or material supplemental 
matter to be set forth in an amended or supplementa. pleading ...” Federal Equity Rule 
19. 

$2 Publications of the Court, Series A, No. 2, p. 3+; Series A, No. 6, p. 14. 
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ECONOMIC FACTORS AND INTERNATIONAL LAW 


One of the most striking phenomena of the period since the World War is 
the growing recognition of the economic basis of international stability. The 
.problems of alliances of royal families, once significant, are now of little 
importance as compared with the problems of international trade and 
commerce. The post-war attempts at international rehabilitation of the 
finances of some of the states, unable by themselves to meet their obligations, 
had such a degree of success that other types of international financing were 
proposed and from time to time have been tested. The suggested Austro- 
German Customs Union and the Briand European Union alike have financial 
bases. The same European newspaper in successive numbers estimates the 
effect of wheat prices upon the Canadian, the Argentine and the Rumanian 
farmers, all of whom were looking with grave concern to the probable pro- 
duction and marketing of Russian wheat. The proposition to fix by an 
international agreement a quota for production of wheat in each country 
was not regarded as unreasonable and scarcely as novel. 

Cartels regulating the production and distribution of many articles have 
developed rapidly, but the term cannot properly be applied to all the eco- 
nomic combinations which often ignore national frontiers. In some form 
many of these were in existence before 1914, but the fields within which they 
acted were usually limited. The World War, putting an end to much inter- 
state commerce, led to undue stimulation of certain national undertakings, 
which now by a process of rationalization are undergoing economic equaliza- 
tion. . After the war, new boundary and treaty restrictions disturbed prior 
economic relations for which some adjustment had to be devised. The 
League of Nations in its Economic and Financial Sections and the World 
Economic Conferences have given much attention to international industrial 
agreements. 

An International Opium Conference, an International Institute of Agri- 
culture, an International Bureau of Weights and Measures, and an Inter- 
national Postal Union, now seem to be essential to international well-being. 
An International sugar council, an international wheat conference, an 
international organization for raw material production, an international land 
mortgage bank, an international long-term credit institute, and the Bank for 
International Settlements, are among the newer agencies proposed or already 
in existence for meeting changing conditions. With these changes are 
coming new problems in international legal relations. Treaties have been 
negotiated and courts have been established for meeting some of these new 
conditions, but even the treaties and the courts have not kept pace with the | 
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rapid changes in international relations t-« which the principles of inter- 
national law must to some degree be applied. . 
. GEORGE GRAFTON WILSON 


THE BASIS OF AN ADVISORY OPINION BY THE WORLD COURT ON THE PROPOSED 
AUSTRO-GERMAN CUSTOMS UNION 


The recent request by the Council of tre League of Nations for an ad- 
visory opinion by the Permanent Court of Jaternational Justice on the legal- 
ity of the proposed Austro-German Customs Union suggests several inter-. 
esting juridical questions. 

Certain aspects of the question submitted for the opinion of the court. 
may be regarded as involving consideraticns of political or economic ex-- 
pediency for the solution of which there ex.st no rules or principles of law. 
Certain other aspects of the question subraitted involve conjectures as to 
future events and developments dependent upon the practical operation of a 
projected treaty, the terms o? which have net as yet been finally formulated. 
In what manner the court will deal, if at ell, in its advisory opinion, with 
considerations which seem to call rather fc mediation and the exercise of 
wise statesmanship than for judicial treatment, will be watched with keen 
interest in the United States. 

Hitherto the court has acted as a court «f law and not as a mediator or 
advisor on problems of statesmanship. In its previous decisions it has 
limited itself to the application of law to ascertained facts, and has not under- 
taken to forecast the future or express ifs opinion on considerations of 
expediency with reference to the general velare of those concerned. As © 
pointed out by Judge Kellogg in his observations! on a recent order of the 
court, it is not within the competence of tLe court to deal with cases “for 
the solution of which there exist absolutely ne rules or principle of law and 
which the Court must decide solely upon the basis of its conception of 
political or economic expediency.” 

The request under consideration was mace by the Council of the League 
at its meeting in Geneva on May 19th last, end requests an advisory opinion 
by the court, in accordance with Article XI\ of the Covenant, on the follow- 
ing question: 

Would a régime established betweer Germany and Austria on the 
basis and within the limits of the princi; les laid down by the protocol of 
March 19, 1931, the text of which is anuexed to the present request, be 
compatible with Article 88 of the Treaty of St. Germain and with Proto- 
col 1 signed at Geneva on Oct. 4, 1922. 

The provisions of Article 88 of the Treat of St. Germain, referred to in 
this request, are as follows: 

The independence of Austria is inali:nable otherwise than with the 
consent of the Council of the League of Mations. Consequently Austria 

2 April number of this Journan, Vcl. 25, No. 2, p. 208. 
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undertakes in the absence of the consent of the said Council to abstain 
from any act which might directly or indirectly or by any means what- 
ever compromise her independence, particularly, and until her admission 
to membership of the League of Nations, by participation in the affairs 
of another Power. 


Austria was admitted to membership in the League of Nations on Decem- 
ber 15, 1920. 

Protocol 1, signed at Geneva on October 4, 1922, which is also referred to 
in this request, was designed to aid the economic and financial reconstruction 
of Austria, and was signed by Great Britain, France, Italy, Czechoslovakia 
and Austria. Incidentally, it reiterated and defined the limitations imposed 
by the Treaty of St. Germain as to Austria’s relations with Germany. The 
provisions of this protocol which are pertinent to the present question are as 
follows: 

The Government of the Federal Republic of Austria .. . 

Undertakes, in accordance with the terms of Article 88 of the Treaty 
of St. Germain, not to alienate its independence; it will abstain from any 
negotiations or from any economic or financial engagement calculated 
directly or indirectly to compromise this independence. 

This undertaking shall not prevent Austria from maintaining, subject 
to the provisions of the Treaty of St. Germain, her freedom in the 
matter of customs tariffs and commercial or financial agreements and, in 
general, in all matters relating to her economic régime or her commercial 
relations, provided always that she shall not violate her economic 
independence by granting to any state a special régime or exclusive 
advantages calculated to threaten this independence. 


The Council’s request also refers to the protocol of March 19, 1931, be- 
tween Austria and Germany, the text of which is annexed to the request, and 
it is ‘‘on the basis and within the limits of the principles laid down” by this 
protocol that the legality of the proposed customs union is to be tested. 

This protocol is in reality a preliminary agreement between the two 
governments concerned to enter into negotiations for a treaty to assimilate 
the tariffs and economic policies of their respective countries on the basis and 
limits of certain principles therein stated. Article 1 of the protocol states 
that the projected treaty is destined to mark the beginning of a new order 
of European economic conditions on lines of regional agreements, ‘‘the 
independence of the two countries being fully maintained and due respect 
being paid to the obligations undertaken by them towards third states.” 
This article also provides that in the proposed treaty the parties will ‘‘ declare 
their willingness to enter into negotiations for a similar agreement with any 
other ccuntry expressing such a desire.” Article 2 and the succeeding 
articles deal specifically with tariff arrangements to be adopted in the pro- 
posed treaty, and it is evident that in projecting this treaty a deliberate 
effort has been made by the two governments to avoid, so far as possible, any 
suggestion of political union or the establishment of any political bonds 
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which would run counter to the limitati-as imposed by the above quoted 
provisions of the Treaty of St. Germain ar of Protocol 1 of October 4, 1922. 

In’the preliminary discussions and exp-sitions by the spokesmen of the 
governments concerned as to their respestive contentions in regard to the 
purpose and effect of the projected cus »ms union between Austria and 
Germany, the question of its political an= economic aspect, as well as the 
objections to its legality, have been fully developed. It is confidently as- 
serted on the part of Austria and Germar~ that the object of the proposed 
customs union is essentially economic and rot political or organic union, and 
that it is the first step toward the accomcishment, through regional agree- 
ments, of Mr. Briand’s great constructiv= project for a general European 
customs union. Moreover, Austria cont=nds that a customs union with 
Germany is a matter of life or death for ner, and urges that the present 
political domination by the Allied Pow--s of economic conditions is re- 
sponsible for the present economic stagnxtion in Europe. 

On the other hand, it is urged with equal confidence on the part of the. 
nations antagonistic to the plan, among «hich France and Czechoslovakia 
are the most aggressive, that the object ci the plan is political union to be 
attained through economic influences, an 1 that the inevitable result of the 
projected treaty, if entered into, must be cclitical union. The former Allied 
Powers see in the plan the actual attainxent by Germany of one of Ger- 
_many’s great objectives in the war. Tusy-consider that in reality it is 
designed to establish the much discussed -.nschluss in. the sense of political 
union between Austria and Germany, anc this they regard as the first step 
toward carrying out Germany’s Mittel-E ropa project, which was blocked 
by the defeat of the Central Powers in th= war. ` 

It is also recalled,? as indicating the ult -ior purpose of political union on 
the part of Austria and Germany, that The Austrian Republic originally 
styled itself the German-Austrian Repukiec, and its draft constitution, as 
adopted by the National Assembly in No mber, 1918, provided: . 


Article II. German-Austria form: an integral part of the German 
Republic. Special laws shall gover: the participation of German- 
Austria in the legislation and admini:ration of the German Repubiie, 
and shall determine the force of laws and customs of the German Re- 
public in German-Austria. 


So also the German Constitution, sigred at Weimar on July 31, 1919, 
contained the following provision in Artic- 61: 


German-Austria shall, after it has j=ned the German Reich, have the 
right to participate in the Council of ~he Reich with such a number of. 
mandates as shall correspond to the ¢.:e of the population. Until that 
time the representatives of German-A_stria shall have an advisory vote. 


2 Editorial Research Reports: The Austro-Germazt Customs Union Project, April 23, 1931, 
Vol. 1, No. 15, p. 259, et seg. l 
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The Allied Powers, however, objected to this contemplated inclusion of 
Austria as an additional federal state of Germany, and expressly prohibited 
any political union between Germany and Austria in the Treaty o Ver- 
sailles, Article 80 of which provides: i 


Germany acknowledges and will respect strictly the independence of 
Austria, within the frontiers which may be fixed in a treaty between 
that state and the Principal Allied and Associated Powers; she agrees 
that this independence shall be inalienable, except with the consent of 
the Council of the League of Nations. 


The Council has submitted its request to the court without reference to 
the political and economic contentions of the interested parties, although, 
as above pointed out, the question submitted may be regarded as involv- 
ing these and other considerations not of a strictly judicial character. 

As to the legal elements in the question submitted to the court, a recent 
article on this customs union scheme’? summarizes the Austrian and German 
counter-arguments to the suggestion that the proposed customs union is 
incompatible with Austria’s obligations under the international agreements 
already cited, as follows: 


The Austro-German defence to the charge that Austria will ehenate 
her independence is based upon the published principles on which the 
two countries have agreed to conclude the Customs Union Treaty. 
They claim that the alienation by Austria of her independence has been | 
expressly excluded, that there will be no Joint Tariff Parliament, that, 
consequently, any changes i in the rate of duties will have to be negotiated 
and not voted, that the Treaty is to be concluded for an initial period of 
three years and that, at the end of this short period 1t may be denounced 
by either side and that, finally, not only do the two Customs Authorities 
remain entirely separate, but both countries retain the right indefinitely 
to conclude commercial treaties with third parties and, while such 
negotiations will normally, though not necessarily, be carried on jointly, 
there will always be two separate treaties and not one. It is contended 
that, in the light of these explicit safeguards, it is difficult to see how 
Austrian independence will be alienated by her participation in the 

nion. 


There are two other legal questions, which are not specifically mentioned 
in the Council’s request, but which may appropriately be considered by the 
court, with reference to it. One of these questions relates to the possible 
effect of the customs union on the security exacted from Austria for the 
payment of her international loan of approximately $125,000,000 in 1922, 
which loan was guaranteed by Great Britain, France, Czechoslovakia, Italy, 
Belgium, Denmark, Holland and Sweden. For the service of this loan 
Austria assigned her customs revenues, and was required by the second and 
third protocols of October 4, 1922, not to make any changes in the tariff 
rates which might diminish the return without obtaining the approval of the 


3 Bulletin of International News, April 9, 1931, Vol. VII, No. 21, p. 1236. 
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Commissioner General appointed in accordance with those arrangements. 
These protocols further authorize the appointment of a Commissioner 
General if, within ten years after the ext: nal control under these protocols 
came to an end in 1926, the proceeds fromzssigned revenues were insufficient 
for the service of the loan. The other of tes2 two additional legal questions 
arises under Articles 217 to 220 of the Tr=aty of St. Germain, by which the 
Allied and Associated Powers were givex ‘most favored nation rights in- 
Austria.” These rights, it is now argued. would be impaired by a customs 
union between Austria and Germany. ‘Tle article above mentioned‘ sum- 
marizes the position of Austria and Gemmany on these objections to the 
plan, as follows: 

As to the question of the cover of t22 Loan service, in the preliminary 
Convention both Parties have agreec to respect all obligations to third 
Parties, which, itis held, points concl-sively to the fact that the cover of 
the Loan will be properly provided. s regards the point arising out of — 
the ‘‘most-favoured-nation” rights =ajoyed by the Allied and Asso- 
ciated Powers under the Treaty of SL. Germain, it is argued that, when 
aiCustoms Unionis concluded, the “‘ mc -t-favoured-nation” treatment ap- 
plies to the newly-formed Economic Uit as a whole and not separately to 
the parts which have been united to fxm it, a doctrine actually accepted 
in 1921 when Belgium and Luxembuz entered into a Customs Union. 
It is therefore contended that a princi=.e accepted in this instance should 
be respected in the case of the Austr=-German Economic Union. 


The legal aspect of the question submitt=J for the court’s opinion obviously 
is but a temporary phase of the broader poblem of how Europe can success- 
fully readjust its present depressing econc-nie situation. The former Allied 
Powers, however, together with Czechosl x/axia, are all apprehensive about 
the effect on their own interests when Gs-many recovers its economic and 
financial independence. From their poin- Df view, it is a problem of security 
and peace for themselves. Generally sp=aking, as appears from the pub- 
lished discussions of this subject, Great =ritain fears resulting commercial 
competition; France fears political rivalry; Italy foresees a. military and 
political menace, and Czechoslovakia fees isolation and economic subjec- 
tion; and yet, unless Germany recovers, aere is little prospect of enduring 
peace and prosperity in Europe. 

In the circumstances, although the C-~uncil’s request for an advisory 
opinion may be limited in terms to a purely legal question, the decision of 
that’ question either way is likely to have far-reaching political consequences. 

CHANDLER P. ANDERSON 


THE ANSCHLUSS AND THE PERMANENT CORT OF INTERNATIONAL JUSTICE 


The resolution of the Couneil of the Leegue of Nations of May 19, 1931, 
requesting the Permanent Court of Interr=tional Justice to give an advisory 
opinion concerning the right of German and Austria to form a customs 


4 Bulletin of International News, April 9, 31, Vol. VII, No. 21, p. 1236. 
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union, raises a question of supreme importance for the peace of Europe, the 
prestige of the League of Nations, and also for the prestige of the court. 
It reads as follows: 


Would a régime established between Germany and Austria on the 
basis and within the limits of the principles laid down by the Protocol 
of March 19, 1931, the text of which is annexed to the present request, 
be compatible with Article 88 of the Treaty of Saint-Germain and with 
Protocol No. I signed at Geneva on October 4, 1922? 


Article 88 of the Treaty of Saint-Germain stated: 


The independence of Austria is inalienable otherwise than with the 
consent of the Council of the League of Nations. Consequently Austria 
undertakes in the absence of the consent of the said Council to abstain 
from any act which might directly or indirectly or by any means what- 
ever compromise her independence, particularly, and until her ad- 
mission to membership in the League of Nations, by participation in the 
affairs of another Power. 


The essential declarations of the protocol signed at Geneva on October 4, 
1922, for the purpose of assisting Austria in her work of economic and finan- 
cial reconstruction, affirmed on the part of Governments of Great Britain, 
France, Italy, and Czechoslovakia: 


That they will respect the political T E the territorial 
integrity and the sovereignty of Austria; 

That they will not seek to obtain any special or exclusive economic or 
financial advantage calculated directly or indirectly to compromise 
that independence; 

That they will abstain from any act which might be contrary to the 
spirit of the conventions which will be drawn up in common with a 
view to effecting the economic and financial reconstruction of Austria, 
or which might prejudicially affect the guarantees demanded by, the 
Powers for the protection of the interests of the creditors and of the 
guarantor States; 

And that, with a view to ensuring the respect of these principles by 
all nations, they will, should occasion arise, appeal, in accordance with 
the regulations contained in the Covenant of the League of Nations, 
either individually or collectively, to the Council of the League, in 
order that the latter may consider what measures should be taken, and 
that they will conform to the decisions of the said Council. 


The Austrian Government for its part declares in the protocol that it 


` Undertakes, in accordance with the terms of Article 88 of the Treaty 
of Saint-Germain, not to alienate its independence; it will abstain from 
any negotiations or from any economic or financial engagement cal- 
culated directly or indirectly to compromise this independence. 

This undertaking shall not prevent Austria from maintaining, subject 
to the provisions of the Treaty of Saint-Germain, her freedom in the 
matter of customs tariffs and commercial or financial agreements, and, 
in general, in all matters relating to her economic régime or her com- 
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mercial relations, provided always taat she shall not violate her eco- ' 
nomic independence by granting to any State a special régime or ex- 
clusive advantages calculated to threaten this independence. 


In order properly to understand the natt re of the problem presented for the 
consideration of the Permanent Court of International Justice it is necessary 
to review the circumstances under whick the resolution of May 19th was 
adopted. The announcement of the signing of the Austro-German Protocol 
. of March 19, 19381, for the purpose of ‘assimilating the tariff and economic 
policies of their respective countries,” cased great surprise and apprehen- 
sions throughout Europe, particularly in France. Article I of this protocol 
enunciated the following principles: 


(1) While completely maintaininz the independence of the two 
States and fully respecting the obliga~ions undertaken by them towards 
other States, the treaty is intended tc initiate a reorganization of Euro- 
pean economic conditions by regiona. agreements. 

(2) More especially both Parties vill, in the treaty, unconditiorally 


declare their willingness to enter into negotiations for a similar arrange- _ . 


ment with any other country éxprese:ng such a desire. 


The protestations and assurances of G-rmany and Austria that the plan 
for a closer coöperation in economic ways was without any political signifi- 
cance whatever and that it was not exclusi-e of similar agreements with other 
countries, did not allay the fears of Frane- and other countries. M. Briand 
objected that, in addition to being a violation of Article 88 of the Treaty of 
Saint-Germain, and of the Protocol of Ocober 4, 1922, it militated against 
the general plans under consideration ky the Commission on European ` 
Union for the alleviation of the universal ezonomic distress. In laying down 
the principle of “a reorganization of European economic conditions by 
regional understandings” it rendered infinitely more difficult the adoption 
of a more general comprehensive plan. This point of view was particularly 
stressed by M. Grandi, Minister for Fore gn Affairs for Italy. 

By the time of the May session of the Council of the League it was quite 
_ evident that the controversy seriously threatened the peaceful relations of 
Europe and interfered with its economic whabilitation. The discussions in. 
the Commission on European Union, whic met at the same time in Geneva, 
showed that there was little hope of any zeneral remedial measures for the 
economic situation which might have th effect of inducing Germany and | 
Austria to abandon their plan for a custozns union. The controversy could 
not safely be allowed to drag on. Some <xpedient must be found, if for no 
other purpose than to provide a delay forfurther diplomatic parleyings and 
concessions. This expedient was found. by Mr. Arthur Henderson, the 
British Minister for Foreign Affairs, in tue form of the resolution of May 
19th, which was agreed to unanimousl~. Austria gave satisfactory as- 
surances that it would not consummate tie proposed union pending a deci- 
sion by the Permanent Court, and all azreed that, whatever its decision 
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might be, the question would always remain open for discussion. Only the 
“juridical” phase of the controversy was referred to the court. 

What are the alternative courses of action for the court in the premises? 
First of all, it may base an advisory opinion solely on the texts of Article 88 
and the Protocol of October 4, 1922, and refuse to admit any extraneous 
evidence concerning the intent of the parties to these conventions. It may 
hold that their intent is perfectly clear and contemplates only an attempt to 
effect a political union between Austria and Germany. It may accept the 
declarations of both countries that the proposed régime of closer coöperation 
is purely commercial in purpose to assist in the solution of their immediate 
pressing economic problems, and that it is by no means exclusive in char- 
acter. The court may thus decide that from the juridical point of view the 
Protocol of March 19 is entirely legal. 

In this case, however, the apprehensions of France and other countries 
will in no way be allayed, but, on the contrary, greatly increased. The 
question will still remain open for discussion in accordance with the mutual 
understanding in the Council of the League. Austria and Germany will be 
in a much stronger position to maintain their right to establish the union, but 
international relations will only be the more embittered. 

Another alternative is for the court to declare the proposed union to be a 
real menace to the “inalienable” independence of Austria and therefore a 
clear violation of Article 88 and of the Protocol of October 4, 1922. But in 
' order to reach this decision, the court will be compelled to examine thcroughly 
into the historic origins of Article 88. It will have to admit any extraneous 
evidence showing the real intent of the parties to the Treaty of Saint-Ger- 
main. It will be constrained to recognize the undisguised fact that Article 
88 was inserted in the Treaty of Saint-Germain because of the fear of the 
creation of a formidable Mzttel-Huropa reaching from the North Sea to the 
confines of Italy and adjoining, or even including, Hungary. It will be 
unable to avoid the conclusion that the expression ‘inalienable independ- 
ence” of Austria in reality constitutes a kind of international servitude which 
actually denies to that unhappy country the most fundamental, absolute, 
inalienable right of sovereign independence, namely, the right freely to 
decide and dispose of its own fortunes. If the court should render an ad- 
visory opinion of this nature, it would find itself in the embarrassing and 
dubious situation of becoming involved in a minute which.is primarily and 
essentially political in character. 

Here again, the controversy will not be disposed of. Germany and 
Austria will not be in as strong a position to establish the union, but it is 
not to be expected that they will be disposed to accept a political decision 
at the hands of the court which they may consider as a violation of the very 
basic rights of sovereign independence. If they should insist on their right, 
and on their urgent need, to codperate more closely in an economic way, it is 
painfully evident that international relations will suffer an aggravated strain. 
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A third alternative, and one which the court may be strongly inclined to 
adopt, is to refuse absolutely, as in the Eastern Carelia case, to give any 
advisory opinion whatever. It may properly hold that the question is. 
essentially political in character and only in a subsidiary extent to be con- 
sidered as juridical. It may well resent this expedient of the Council of the 
League of Nations to make use of the court for purposes of gaining more 
time for further diplomatic discussions. It may feel that it has thereby been 
unwarrantedly exposed to a serious blow to its prestige as a judicial tribunal 
by implicating it in a dangerous political dispute where its opinion might be 
treated with slight respect, or ignored completely. , 

Whatever the action of the court may be, it is quite obvious that the 
fundamental question of the Anschluss will remain a menace to the peace of 
Europe so long as the interested nations maintain their respective points of 
view. In last analysis, the question must be recognized as essentially a 
political one. It concerns the principle of balance-of-power and is in no way 
juridical in character, except in so far as it affects the basic rights of the 
sovereignty and independence of Austria, as well as the freedom of action of 
Germany. Various conceptions of the idea of balance-of-power are in violent 
opposition. France and the Little Entente have their own principle to 
uphold. Italy is pursuing a policy of balaince-of-power that may run counter 
to this principle, and Germany, Austria, and Hungary are bound to uphold 
their own respective conceptions of what constitutes a safe balance-of-power 
for the protection of their national interests. The issue presented to the 
Permanent Court of International Justice is, therefore, one that profoundly ` 
affects the whole fabric of international relaticns. It involves the prestige 
of the court itself as well as of the League of Nations. | | 

PHILIP MARSHALL BROWN 


EXTRATERRITORIAL INDUSTRIES OF AMERICAN NATIONALS 


The Government of the United States has ben, and remains, confronted 
with a two-fold problem arising out of the establishment by American 
citizens of industrial enterprises, oftentimes assuming the form of branch 
plants or factories, in the territories of foreign states. It concerns both the 
protection of American life and property, and assistance in the extension of 
trade. With respect to the former, the Department of State declared 
in 1930, that ‘such’ extraterritorial activities do not impair the right 
inherent by virtue of American citizenship, to protection of life and 
property.” ! ` 

In relation to the latter aspect of the problem, the position of the Govern- 
ment of the United States appears to be undergoing a change. In 1910, the 
Department of State decided that firms which had removed “all or a part of 
their plants from the United States to Canada” were no longer entitled to 
the assistance of the government so far as their foreign factories were con- 

1 Note 1(b) to §603(a), Art. XXVIII, of the Consular Regulations of the United States. 
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cerned.2 It was recognized, however, that circumstances might justify the 
extension of governmental assistance to an extraterritorial factory either 
established or projected by American citizens who made use of American 
capital. It was declared that where, for example, an established manufac- 
turing enterprise in the United States, exporting its products to foreign 
countries, found it expedient to meet competitive conditions in a certain 
foreign market by establishing a branch therein for the purpose of pre- 
empting the field and stopping competition, and thus preserving and foster- 
ing the main export business for the benefit of which the branch had thus 
been established, there would seem to be reason for the extension of the good 
offices and assistance of the foreign service of the United States. It was said 
that such'a case was to be clearly distinguished from one where a foreign 
branch was a serious undertaking maintained to build up a trade which 
would compete with the genuine American export trade “and might even 
result in making the branch in the foreign country a base for distributing 
foreign-made goods to third countries in competition with American ex- 
ports.” ? 

While the circular instruction declaratory of the foregoing views does not 
appear to have been revoked, it is not understood that the encouragement to 
branch activities established for the purpose of preémpting the field and 
stopping competition in a particular foreign market has ever found any 
practical application. Moreover, there has been increasing doubt whether 
American branch factories are in fact established with any close regard 
for the distinction made in the instruction. In May, 1930, the Depart- 
ment of State issued the following instruction to American consular 
officers: 


. Consular officers may not furnish information in furtherance of proj- 
ects for the establishment of American factories abroad. It is the 
established policy of the Department that when American manufac- 
turing enterprises, for tariff or taxation reasons, establish branch 
factories abroad they are no longer entitled to trade extension assistance 
on the part of American consular officers in so far as their foreign fac- 
tories are concerned. The Department has not seen fit, however, to 
utilize the machinery of its consular service in procuring for other 
American concerns specific data with respect to the extraterritorial 
activities of manufacturers whose headquarters continue to be in the 
United States.‘ 


2 Mr. Knox, Secy. of State, to American Diplomatic and Consular Officers, March 24, 1910, 
quoting Circular Instruction to Consular Officers, of April 80, 1906, Dept. of State, Circulars 
Relating to Citizenship, 1916, 30-32. 

3 fd. “In cases of this kind,” it was said, “the Department must regard the enterprise as 
essentially foreign from the point of view of international competition, and, therefore, the 
activities of the diplomatic and consular officers in behalf of the American citizers who are 
concerned in the establishment of such extraterritorial factories should be limited to matters 
of courtesy and the supplying of general information only.” 

1 Note 1(b) to §603(a), Art. XXVIII, of the Consular Regulations of the United States. 
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At the present time it is through the Department of Commerce rather 
than the Department of State that the Government of the United States 
concerns itself and deals with the matter of trade extension assistance abroed. 
The former is understood to be increasingly doubtful whether the establish- 
ment of American branch factories in foreign territory is to be deemed - 
necessarily disadvantageous to the economic interests of the United States, 
save under special conditions productive of an adverse effect that is obvious 
in particular cases.5 Accordingly, the Department of Commerce does not 
appear to be disposed to announce that it will regard such American in- 
dustrial activities as generally undeserving of support or encouragement. 

CHARLES CHENEY HYDE 


THE SHOOTING OF TWO MEXICAN STUDENTS 


On June 8, 1931, Emilio Cortes Rubio, a distant cousin of the President of 
Mexico, and his companion, Manuel Gomez, were shot by Deputy. Sheriff 
Guess of Carter County, Oklahoma, according to press reports. Anotker 
companion, Salvador Cortes Rubio, also a relative of the President, was un- 
hurt. These young men had been attending college in Atchison, Kansas, 
which they left on June 7th to motor to Mexico City. Fernando Ortiz Rubio 
and Guillermo Ortiz Rubio, sons of the President attending the same college, 
started at the same time on a motor trip to New York. 

According to: reports, it appears that Deputy Guess and Deputy Cecil 
Crosby came upon the Mexicans’ car as it was standing by the roadside in 
the residential section of Ardmore, Oklahoma, in the early morning hours. 
Guess and Crosby attempted to question the young men as they sat in tae 
car beside the highway. ‘The sheriffs assert that they made known that 
they were officers in the beginning, showing their stars. They state, accord- 
ing to the press, that the shooting occurred after the two youths had drawn 
` guns, although they did not fire; that Crosby disarmed one youth; that the 
other emerged from the car with a gun protruding from a blanket thrown 
about his shoulders; that thereupon Guess fired, killing the student; that 
then the first youth, who had been disarmed, produced a small pistol, and 
. Guess fired on him. The third youth, Salvacor, was apparently unarmed, 
or at least did not show his weapons. 

President Hoover telegraphed a message to President Rubio and the 
Mexican Foreign Minister, expressing his regret and stating that he had 
ordered a minute investigation of the circumstances of this profoundly re- 
grettableincident. Secretary Stimson telegraphed Governor Murray asking 
him to direct a minute investigation with a view of determining the sir- 
cumstances and responsibility as to the killing. Governor Murray replied 
that the State Criminal Investigator and the Attorney General will aid the 
- County Attorney in the investigation and that the bodies would be prepared 
for shipment to Mexico at the expense of the State. 

5 See, Louis Domeratzky, “ American Industry Abroad,” Foreign Affairs, VIII, p. 569. . 
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The Governor sent a letter to the Mexican Consul at Oklahoma City ex- 
pressing deep regret at this occurrence and assuring him that diligent effort 
would be made to ascertain whether the officer was without authority to 
commit the act. The Governor added that the youths had done no wrong 
and had violated no law other than that they were carrying concealed weap- 
ons on their persons. The press despatches also quote Governor Murray as 
stating that ‘‘no officer has a right to make an arrest without a warrant 
except for disturbance of the peace committed in his presence. Shooting 
under other circumstances is done at the peril of the officer.” 

According to the press, the two deputies submitted to arrest, and asked 
that charges be filed against them in order that they might be vincicated. 

This regrettable affair, involving the killing of two citizens of a neighboring 
republic, raises the question of the responsibility of the United States in 
this connection. According to the general principles of international law, 
it is the primary duty of the United States to see that justice is done to aliens 
in the circumstances of this case. A judicial system has been set up for this 
purpose in each state of the Union. The offenders have been apprehended 
and a thorough and impartial examination should be, and undoubtedly 
has been, made, bringing out all the facts for submission to the grand Jury 
with a view to obtaining an indictment, and then proceeding to trial. On 
going to press, it is reported that Guess has been tried and acquitted of the 
murder of one of the Mexicans and is yet to be tried for the murder of the 
other victim. Crosby has not yet been tried. 

It is the obligation of the United States, acting through the State of Okla- 
homa, to see that these steps are taken, that full opportunity be given for the 
presentation of both sides of the case and that a fair trial be had. The fact 
that the offender is a county or State officer makes no difference in this re- 
spect. In the language of the Harvard Research in International Law: 

A state is not relieved of responsibility because an injury to an alien 
is attributable to one of its political subdivisions, regardless of the extent 


to which the national government, ohare to its constitution, has 
control of the subdivision. 


If the offenders are not indicted, or, if indicted, are eventually acquitted, 
after full investigation, opportunity to be heard, and fair trial, the case 
would ordinarily be dropped. If, however, the machinery of justice has not 
functioned properly, with the result of a palpable denial of justice, either 
before the grand jury, or in the courts, which cannot be remedied by appeal, 
the United States would ordinarily be responsible under the principles of 
international law for this breakdown in judicial procedure and the resultant 
failure to carry out its obligation to see that justice is done. In these circum- 
stances, the Mexican Government, on behalf of the relatives of the deceased, 
would be in a position to present, through diplomatic channels, a claim 
against the United States for remuneration. A country is not obliged to 
_accept for its citizens the treatment generally accorded by another country 


516 THE AMERICAN JOURNAL OF TERNATIONAL LAW 


under local laws to its citizens. Thetr2atrent must comport with the stanc- 
ard set by international law; and mey mt be less than that accorded to 
nationals. Secretary of State Fish, in 1&8, said: ‘Foreign Governments. 
have a right, and it is their duty, to :udg whether their citizens have re- 
ceived the protection due to them ‘pursuans to public law and treaties.” 

On the other hand, if the offenders are --und guilty by the courts after a 
fair trial, and punishment is meted out to trem commensurate to the offense, 
according to the applicable laws, the Unid States may ordinarily be said 
to have carried out its international odligeion in the premises. 

In the United States an acticn asiinst the subordinate officer cr 
employee is all that the local law aforc; , and if aliens have that privilege 
equally with nationals, internaticnal tesponsibility has not heretofore 
usually been admitted. (Op. cit. 

There may be a difference between the ccnception under American law cf. 
what is justice in this case, and that unde. Mexican law. This arises from 
the fact that the systems of criminal la~ in force in different countries 
may be different. The methods of invastig-tion, trial, and punishment vary 
in many countries. The rule of intermatic aal Jaw is that an alien is bound 
to submit to the local law and proceduze, =d his government is not justified 
in complaining unless the administration & justice is below the standard af 
civilized Justice as universally recognized. which standard, of course, pro- 
hibits discrimination against an alien dexal of free access to the courte, 
undue delay in rendering judgment, cruel —enalties, and the like. 

This case serves to illustrate how an incxent pregnant with international: 
difficulties may be handled so as to avoid œ invite controversy between the 
United States and Mexico. It remains onl; tc mention that by Article XXI 
of the treaty of 1848 and‘Article VII cf the treaty of 1853 between the two 
countries every difference which may erise- 2etween them is to be settled br 
amicable means. 

L. H. Wootsny 


THE MOSES-LINTHICUM ACT DN TIE FOREIGN SERVICE 


- The series of legislative reforms in the ‘oreign Service, necessary per- 
manently to establish the merit princizle wee from the covetous onslaughs 
of the politicians or the specious reasonim and ill-advised compromise ol 
weak officials, has at last been completed The Rogers Act established s 
permanent Foreign Service career. The Forter Act secured official resi- ` 
dences for our foreign representatives in many of the most important anc 
difficult posts. Finally, the Moses-Liathizam Act, which went into effect ` 
July 1, 1931, has given legislative sanctior so the existing system, with the 
addition of slight modifications for the pu->ose of obviating certain recog- 
nized defects. 
Aniong these ameliorations may be ment : ned the raising of the maximum . 
salary of the Foreign Service career ofi :er to $10,000. Provision has 
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been made in each grade for an annual increase of $100 or $200 until the 
maximum be reached, so that the faithful officer may not become discour- 
aged from long-deferred promotion. Annual leave may be made cumulative 
so as to permit an officer to return home from time to time for a reasonably - 
prolonged visit. At the end of thirty years’ service a Foreign Service officer 
may retire voluntarily, and, if he desire, enter private employment to receive 
a salary in addition to his retirement allowance. Another provision au- 
thorizes the Secretary of State, under presidential regulations, to retire 
upon appropriate annuities officers found to be definitely unsatisfactory, a 
procedure for which there has been no authority up to this time. With the 
desire to secure greater efficiency through decentralization, the Act authorizes 
the establishment of fiscal districts in foreign countries with district offices 
therein for consolidating the accounting and disbursing functions of the 
government abroad. This should greatly simplify and accelerate the han- 
dling of the fiscal relations of our Foreign Service. ) 

It now remains to improve the nature of the written examinations in order 
that they may serve the better to discover reasoning ability in the applicants. 
It will also be important to perfect the system of preliminary training of 
candidates during the probationary period so that they may one and all: be 
sent for a few months to one of our consulates abroad, before they take up the 
work of the Foreign Service School in the Department of State. Every 
possible effort should be made to perfect the machinery of selection so that it 
may not often be necessary to inflict upon any Foreign Service officer the 
pain and humiliation of an enforced retirement. 

For obvious reasons it is generally. inappropriate to appoint recently 
naturalized persons as representatives of this country abroad, for every 
Foreign Service officer has a certain representative quality. The Moses- 
Linthicum Act has therefore adopted a reasonable regulation to the effect 
that no candidate will be eligible for examination for Foreign Service officer 
who has not been a citizen of the United States for fifteen years. Hereafter, 
by virtue of the provisions of the Act, the promotion of Foreign Service off- 
cers will be effective from the date named in their new commissions. 
Henceforth no. Foreign Service officer will have to suffer the injustice of 
losing the practical benefits of the promotion he has earned because of the 
delays incident to nomination and confirmation. This practically places the 
authority to promote where the Act intended it to be, in the Board of Foreign 
Service Personnel for the Foreign Service. The Secretary can, but rarely 
will, modify its recommendations for promotion before transmitting the list to 
the President, and it is not likely that either the President or the Senate will 
lightly set aside the recommendation of the board, transmitted with the 
approval of the Secretary of State. : 

This Act, signed by President Hoover on February 23, 1931, contains a 
number of the provisions which were originally in the bill introduced ‘in a 
preceding session by Senator Moses. As enacted, it also contains provisions 
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of the bill which Representative J. Chares Linthicum introduced in the 
House with the intent of improving the status of clerks in our Foreign Serv- 
ice; in fact, if we were to credit the title cf the Act, this would be its only 
purpose. ‘This anomaly is, however, exrl:ined by the practical necessities . 
incident to securing the passage of the at. Among the noteworthy pro- 
visions of the Moses-Linthicum Act relatins to clerks in the Foreign Service 
is a section which repeals the inequitabl+ limitation of the Act of April 5, 
1906, according to which “no person who: not an American citizen shall be 
appointed in any consulate general or consulate to any clerical position the 
salary of which is $1,000 a year or more.’ In all the field of our govern- 
mental service, with its many inconsistemcies and obsolete provisions often 
working hardship upon faithful employees, .t would be hard to find anything 
to equal the unfortunate situation of the few clerks of foreign nationality in 
our consulates abroad who, in return for lerg vears of faithful and invaluable 
service, were expected to support themseives and families on a beggarly 
salary not exceeding one thousand dollars. 

Assistant Secretary Carr, testifying before the Appropriations Committee, . 
said: “I wish we had money to promote a lot of the foreign clerks. I wish 
we were in a position to ask you to provid: all that we need so that we might 
pay them more than $1,000 a year.” ! 

In pursuance of the policy of filling these positions in so far as practicable 
through the appointment of Americans, ron-national clerks are restricted 
to the positions of junior clerk with a maxizaum salary of $2,750 per annum. 
In the future any enterprising young Amezizan man or woman may enter the 
clerical service with the expectation of prom otion on the basis of merit to the 
highest class of the newly created grads of senior clerk in the Foreign Service 
which carries a maximum salary of $4,009. Such clerks may, when within 
the required age limits, and after five years + f continuous satisfactory service, 
take the examination for appointment as a Foreign Service officer and may, 
under regulations recently adopted, count experience in the field in lieu of 
taking the written examination. If akle to-satisfy the board conducting the 
oral examination that they have the pers«nal qualifications, they may be 
promoted to the ranks of our Foreign Servize officers. This means that the 
road of advancement is open to every ab.e young American who enters our 
Foreign Service. 

In a very quiet manner, and aided by tLe expert advice of the officers of 
the Department, this Act was put in its >»esent form and skillfully carried 
by its sponsors through one of the worst Ezislative jams known to Congres- 
sional history. This in itself may be taken almost as proof positive of the 
importance of its provisions. Our Fore:gn Service has now been perma- 
nently established as a distinct career on £ merit basis, like that of the Army 
and Navy. In the future it will be the ke-ter able to protect Americans in 


1 Hearings before Subcommittee of House Com-nittee on Appropriations, 70th Cong., 
Ist Sess., p. 79. 
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all parts of the world and to advance the true interests of this country by 
helping to preserve friendly relations with every other state. 

It is a matter for congratulation that the Moses-Linthicum Act Las not 
confined its regulation to the foreign branch of the service, for Section 30 
provides: l 


That there is hereby established in the Department of State the office 
of legal adviser (in lieu of the Solicitor of the Department of State, which 
office is hereby abolished). The legal adviser shall be appointed by the 
President by and with the advice and consent of the Senate and shall 
receive the same salary as Assistant Secretaries of State. 


This gives a more appropriate title to the officer who is in reality the 
counselor of the Department of State in regard to legal matters, and at the 
same time puts an end to the anomaly by which legally he held his office 
under the direction of the Department of Justice while in fact he had for 
years been as much an officer of the Department of State as any of his 
colleagues. Notwithstanding the increase in his salary, it is still too far 
below that which is offered outside the Department. It cannot be expected 
that the salary of the Legal Adviser should equal the amount offered by 
lucrative private practice. The disparity should not, however, be too great 
between the departmental salaries and those paid for similar work outside the 
government.. It is to be hoped that this partial recognition of the impor- 
tance of the Legal Adviser will be reflected in a general increase of remunera- 
tion for his able professional assistants. Further increase in salary and rank 
would be especially appropriate in the case of the ranking members of his 
staff who assist him in the more important questions or supervise the sections 
into which the work of the office is divided. 

We may be allowed to hope that this is merely the entering spear-head of 
reform for the whole organization of the Department of State. Secretary 
Stimson has already shown his interest in this matter by the recent creation 
of a separate division of International Conferences. The very great need of 
a thorough departmental reorganization offers him an unusual opportunity 
for service. At the recent banquet of the American Society of International 
Law, Congressman Temple, the learned and experienced chairman of the 
Foreign Affairs Committee, turning to Secretary Stimson, said: 


We can afford to spend more on the Foreign Service and on the State 
Department. If itis true that war is the failure of diplomacy, we should 
carry more of the better kind of insurance. It is the only department 
in the Government which I have ever criticized for not asking for enough 
money when we have to handle the appropriation bills. It may be a 
surprise to: most of the members of the International Law Society to 
know that the Congress does not originate the annual appropriations. 
The money needed is asked for by the executive branch of the Govern- 
ment, and the amount required is stated by the President in his budget 
message, Not one—Oh yes; one, only one year—in the last twenty 
since I have been a member of Congress has Congress given the execu- 
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tive branch of the Government as much money as it asked for. We 
would like to give the State Departmart more, I think, when they krew 
just exactly how they want to use i1 tc better advantage. 


Vastly more important than an ephemeal success in the field of our foreign 
relations is the improvement of the instrament which is employed in al: of 
our diplomatic negotiations and continuzusly used for the achievement. of 
- our aims. 

ELLERY C. StowELt 


THE UNITED STATES-PANAM= CLAIMS COMMISSION 


On July 28, 1926, the United States ard Panama signed a claims conven- 
tion for the settlement of claims by citizers cf each country against the other. 
It is understood that this convention kas zeen ratified by Panama and by tae 
United States, but the exchange of ratifimtions has been temporarily post- _ 
poned in order to allow the two countrie time to make further progress in 
the preparation of claims so as to avoid ar possible delay in the presentation 
of claims to the commission after it has bzem organized. It is expected that 
the exchange of ratifications will take place during the coming autumn. 

The character of the claims to be presenced by each country against the 
other is comprehensively stated in Articl L as follows: 

ARTICLE I. All claims against the Republic of Panama, arising since 


November 3, 1903, except the so-czlled Colon Fire Claims hereafter 
- referred to, and which at the time they rose were those of citizens of the 


United States of America, whether ccrporations, companies, associa- ` 


tions, partnerships, or individuals, bor losses or damages suffered by 
persons or by their properties, ard ‘all claims against the United States 
of America arising since November €. 1903, and which at the time they 
arose were those of citizens of the = epublic of Panama, whether cor- 
porations, companies, associations, partnerships or individuals, for 
losses or damages suffered by persors or by their properties; all claims 
for losses or damages suffered by citizers of either country, by reason of 
losses or damages suffered by any corperation, company, association or 
partnership, in which such citizens l:.v2 or have had, a substantial end 
bona fide interest, provided an allotment to the claimant by the cor- 
poration, company, association or partaership, of his proportion of the 
loss or damage suffered is presented ty she claimant to the Commission; 
and all claims for losses or damage -riginating from acts of officials or 
others acting for either Governmer;, and resulting in injustice, and 
which claims may have been presented to either Government for its 
interposition with the other and whiea nave remained unsettled, as well- 
as any other such claims which may b= sled by either Government with- 
in the time hereinafter specified, sh=ll be submitted to a Commission 
consisting of three members for deGsien in accordance with the prin- 
ciples of international law, justic3 amd equity. . 


The commission shall consist of on2 member appointed by the President 
of the United States, one by the Presider. cf Panama, and a presiding com- 
missioner, selected by mutual agreement if possible, otherwise by the 
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President of the Permanent Administrative Council of the Permanent Court 
of Arbitration at The Hague. The commission will organize at Washington 
within six months after the exchange of ratifications, but may fix the time 
and place of subsequent meetings, subject to the specific instructions of the 
two governments. 
The decisions shall be rendered by a majority vote of the commission; 
the rules of procedure may be adopted by a similar vote; and the proce MDE 
shall be conducted and recorded in English or Spanish. 
The convention specially provides that no claim shall be disallowed or 
rejected by the commission by reason of the fact that the legal remedies have 
not been exhausted by a claimant in either country. This provision is similar 
to the corresponding one in the claims convention between the United States 
and Great Britain of August 18, 1910, and between the United States and 
Mexico of September 8, 1923. 
The commission is bound to hear and decide within one year from the date 
of its first meeting, all claims filed with it, and the commission must decide 
each claim within six months after the conclusion of the hearing thereon. 
The commission shall make a report to each government every three months, 
setting forth in detail the progress of the work.’ 
The excess of the total amount awarded on behalf of claimants of one 
country over the total amount awarded claimants of the other country 
shall be peid in gold coin or its equivalent within one year from the final 
meeting of the commission to the government having the favorable 
balance. 
There are excepted from Article I, unless submitted by later specific 
agreement. all claims for compensation on account of damages under the 
treaty of 1908, caused by the construction of the Panama Canal, which claims 
. shall continue to be heard and decided by the so-called Panama Land Com- 
mission. On the other hand, it is specifically provided that the claims to be 
submitted to the commission against the United States shall include claims 
of a certain Swiss citizen, or the Government of Panama, and a certain Italian 
subject, or the Government of Panama, as their respective interests in such 
claims may appear. ‘These claims arise from lands purchased by the Gov- 
ernment of Panama from these persons and afterwards expropriated by the 
United States. In each case they have been before the Supreme Court 
of Panama. 
_ The claims arising out of the fire that occurred in the City of ! Solon, 

March 31, 1885, are also excepted, but the treaty contains a special provision 
for a posable settlement of these claims by a three-cornered arbitration 
between Fanama, the United States and Colombia. Panama agrees in 
principle to the arbitration of these claims under a convention to which the 
Republie cf Colombia shall be invited to become a party and’ which shall 
provide for the establishment of a special tribunal to determine the following 
questions: 
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First, whether the Republic of Colombia incurred any liability for: 
losses sustained by American ci-izens on account of the fire that took 
place in the City of Colon on tke 31st of March 1885; and, second, in 
case it should be determined in the arbitration that there is an original 
liability on the part of Colombia, to what extent, if any, the Republic of 
Panama has succeeded Colomb.a in such liability on account of her 
separation from Colombia on November 3, 1903. 

Panama agrees to coédperate with tha United States by means of amicable 
representations in the negotiation oi such an arbitral agreement between the 
three countries. In case this arbitra-ion determines that there is a liability, , 
then the hearing and adjudication of particular claims shall take place 
before a special tribunal to be consii-uted later. 

As soon as knowledge of this provision came to the attention of the Gov- 
ernment of Colombia in November, 1926, it instructed its minister, Sr. 
Olaya, now President of Colombia, tc inform the Government of the United 
States cordially but frankly that the Colon Fire Claims ceased to be a sub- 
ject for possible discussion and controversy between Colombia and the 
United States from the date on which the Republic of Panama was pro- 
claimed in November, 1903, and was recognized by the United States. All 
questions, the minister said, which afier 1903 might remain pending between 
the United States and Colombia in respect of the Isthmus of Panama, were 
definitely resolved by the treaty which was ratified March 1, 1922. Conse- 
quently, the minister added, the Government of Colombia can under no 
conditions accept any invitation to take part in the proposed arbitration of 
the Colon Fire Claims. In view of this definite position of the Government 
of Colombia, it is doubtful whether the United States and Panama could 
profitably proceed with the arbitration of the question of responsibility in 
relation to the Colon Fire Claims without participation by Colombia. 

The Colon Fire Claims are of historic origin. During the revolutionary 
disturbances which were more or less general throughout Colombia in 1884- 
1885, a revolt broke out in the City of Colon in the temporary absence of the 
federal forces, which were engaged in putting down disturbances elsewhere. 
When the federal forces returned, tae insurgents retreated into the city, 
fired the barracks and fled during the resulting confusion. The fire thus 
started soon swept over the city and reduced a large part of it to ashes. 
The leader of the insurgents, Prestar, was later captured and executed by 
Colombian authorities. As a result of the fire, many American citizens, 
as well as nationals of other countries, suffered damages. The losses of 
Americans, amounting to over three and one-half million dollars, were 
brought to the attention of the Unite] States Government as claims against 
Colombia. These claims were presented to Colombia, but she denied 
responsibility therefor. After Panama became independent, the same 
claims were presented to her by the United States, and since that time have 
been the subject of correspondence between the two countries, Panama like- 
wise denying any responsibility. It may be added here that Panama herself 
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‘has contended that Colombia is not responsible for these claims. Without 
going into detail, it will be realized that these claims involve difficult ques- 
tions of responsibility for acts of insurgents, for peace and order on the 
Isthmus, and for neutrality of the Isthmus, of the succession of states, and 
other matters in the relations of Colombia and Panama to each other and 
to the United States. | 
L. H. Woousry 


THE TWENTY-FIFTH ANNIVERSARY OF THE SOCIETY 


. The American Society of International Law celebrated its twenty-fifth 
anniversary at the annual meeting in Washington, April 23-25 last. The one 
in whose imaginative brain the Society was conceived, through whose in- 
defatigable efforts it was organized, and by whose enthusiasm and faith it was 
nurtured during the critical years of its infancy, was happily President of the 
Society, cnly the third since it was organized, Dr. Scott having succeeded his 
distinguished predecessors Elihu Root, who served as President for seven- 
teen years, and Charles Evans Hughes, who occupied the position five years. 
A special luncheon was held for the members who in the Executive Council 
and Board of Editors are actively running the affairs of the Society and 
JOURNAL, to express their appreciation of the services of Dr. Scott and other 
founders, and to listen to delightful reminiscences of the establishment and 
development of the Society and its JournaL. The luncheon was held on the 
afternoon of April 23rd. Dr. Scott presided, and informal remarks were 
made by Dr. Charles Noble Gregory and Dr. Leo S. Rowe, who were among 
the organizers of the Society, and by Mr. George W. Wickersham, Dr. David 
Jayne Hill and Mr. Arthur K. Kuhn, the two latter having been charter 
members of the Society. Other organizers of the Society present were Mr. 
Charles Henry Butler, for many years Corresponding Secretary and now 
Chairman of the Executive Council, and Professor George Grafton Wilson, 
since the beginning a member of the Board of Editors and now Editor-in- 
Chief of the AMERICAN JOURNAL OF INTERNATIONAL Law. 

The formal opening of the twenty-fifth annual’ meeting took place on 
Thursday evening, April 23rd. Dr. Scott’s presidential address was devoted 
to the progress of international law during the last twenty-five years. In- 
stead of attempting a detailed statement concerning changes of a technical 
character, President Scott spoke generally on the changed conditions in the 
world affecting international relations since the Society was organized. He 
dwelt, among other things, upon the advance in the popular control of 
government, the increased interdependence of the nations, the development 
of the multilateral treaty as a recognition of international solidarity, the 
codification of international law, the progress of international peace through 
treaty stipulations, the appearance of geographical unions, such as the 
British Commonwealth of Nations and the Briand plan for a united Europe, 
the League of Nations, the Permanent Court of International Justice, and 
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the position of neutrality and disarmam2:t. The report cf the Secretary 
on the progress of international events dwing the preceding year followed 
the President’s address. 

The second session, held on Friday morning, April 24th, and the third 
session, held on Friday afternoon, were dev«ted to several subjects connected 
with the Permanent Court of International Justice, including the obligatory 
jurisdiction of the court, the accession of she United States, and the inde- 
pendence of the court. The leading pap on the first subject was read by 
Mr. Amos J. Peaslee, of the New York Her, on the second subject by Pro- 


fessor Philip C. Jessup, of Columbia Unive-sity, and on the third subject by. 


Professor Manley O. Hudson, of Harvard Law School. The discussion of 
the accession of the United States to the coart naturally centered around the 
so-called Root Formula for the acceptanve of the Senate reservations of 
1926. 

On the evening of Friday, April 24th, M-. Green H. Hackworth, Solicitor 
for the State Department, delivered an autuoritative statement of the policy 
of the United States on the recognition of Lew governments during the past 
twenty-five years, following which there vas a most interesting discussion 
with particular reference to the Americaa policy of the non-recognition of 
Soviet Russia. On the same evening Pro‘essor Charles E. Martin, of the 
University of Washington, Seattle, read a carefully prepared and compre- 
hensive paper on the legal position of wa: and neutrality during the last 
twenty-five years. 


The discussions relating to the Permanert Court of International Justice, 


to recognition, and to war and neutrality , were so extended that it was neces- 
sary to utilize the larger part of the morning session on Saturday, April 25th, 
and to hold an extra session on the afternoon of that day to provide an 
opportunity for all the members who wished to speak. In point of attend- 
ance, in the interest aroused, and in the num ber who took pari in the debates, 
the sessions of the twenty-fifth annual meting surpassed those of any pre- 
ceding meeting, in the opinion of the olde- members who regularly attend 
the annual meetings. 

At the business meetings of the Society and the Executive Council all the 
officers and members of the principal committees were reélected, with a few 
exceptions, and Mr. Adatci of Japan, now Eresident of the Permanent Court 
of International Justice and for many years a regular member of the Society, 
was elected to be an honorary member, 

As a result of a written report submittec by the Committee on Codifica- 
tion of International Law, the Society adopted the following resolution, 
which was presented to the Secretary of State by a committee on May &, 
1931: 


Be it resolved thai, The American Society of International Law ex- 


presses the hope that the Government of the United States will, in its | 


reply to the letter of the Secretary Gareral of the League of Nations of 


f 
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February 27, 1931, give the largest possible encouragement to the con- 
tinuation of the work of codifying international law begun by the Hague 
Conference of 1980. If the results up to the present time have not 
advanced the codification of international law as far as many had hoped 
for, the Society is nevertheless of the opinion that the work of codifica- 
tion cannot be completed by any one conference, or, indeed, by any one 
generation, and it urges the general realization of the wisdom and neces- 
sity of continuing this effort. 


The twenty-fifth annual meeting closed with a dinner at the Willard Hotel, 
in which all the public sessions of the meeting had been held, on Saturday 
evening, April 25th, presided over by President Scott as toastmaster. The 
dinner was also in the nature of a commemoration of the founding of the 
Society, and the two former presidents were specially invited to attend. 
Chief Justice Hughes was happily able to be present and made an after- 
dinner address, which, while full of his usual wit, was most appropriately 
phrased for the importance of the occasion. Mr. Root was unable te make 
the trip from New York to attend the meeting, but sent a letter of regret, 
which is reproduced below. ‘The dinner was honored by the presence of the 
Secretary of State and of a large majority of the members of the Diplomatic 
Corps in Washington and their ladies. The Dean of the Corps, Sefior Don 
Manuel C. Tellez, Mexican Ambassador, spoke in its behalf after the dinner. 
The exercises of the evening were closed with remarks by Honorable Henry 
W. Temple, Chairman of the Committee on Foreign Affairs of the House of 
Representatives, who was a charter member of the Society and as such was 
present at its first dinner held in the same place on Saturday evening, April 
20, 1907. 

A more appropriate estimate of the work and place of the Society could 
not be formulated than in the brief letter of regret sent by former president 
Elihu Root to President Scott, which reads as follows: 


If I were as young and ardent as the present Lord Chief Justice of the 
United States I would go to the twenty-fifth anniversary meeting of the 
American Society of International Law and would close the meeting by 
making unduly extended remarks. Iam, however, too old to act like an 
electron, which seems naturally to go rushing around bumping into 
other people. I must accordingly stay at home and confine my rartici- 
pation in the celebration to sending my congratulations to the Society 
upon its sincere and fruitful work and the results. 

- Twenty-five years ago you could almost count on your fingers the 
people in the United States who knew or cared anything about inter- 
national law. - The formation of the American Society of International 
Law gave one of the great initial impulses towards laying the foundation 
of knowledge and understanding necessary for a democracy which is to 
take an active part in the affairs of the community of nations. During 
the twenty-five years which have passed the increase of popular interest 

. in international law and in the study of it has been extraordinary and 
most gratifying. 

The reason why the Society of International Law has lived and pros- 


1 


526 THE AMERICAN JOURNAL GF INTERNATIONAL LAW 


pered is that it answered to areal reel. Of course the process has only 
just begun. The need continues and the Society must continue with 
its active and unwearied industrr. 3y virtue of its early entrance on 
the field it has beyond anybody else ~he finest thing in all the world, a 
real practical opportunity to contr_bcte substantially to the advance of 
civilization. 


A complete verbatim account of all -Łe Ciscussions, as well as the full texts 
of the papers and addresses, have been reproduced in the printed volume of 
- annual proceedings for 1931, which may be ordered from the Society by 
those who have not already subscribed. An appendix contains the texts of 
documents and minutes relating to the 3erate reservations and the Protocol 
of American accession to the Permanert Court of International Justice. 

GEORGE A. Finca 


THE STATUS OF EAST GREENLAND 


In an article published in the October, 1930, JourRNAL, by W. Lakhtina, 
entitled “ Rights Over the Arctic,” there appear certain statements regarding 
the convention between Norway and Dermark of July 9, 1924, relative to 
East Greenland, which are not in accordance with the facts. 

May I say that, in the first place, No-way has never, by the convention of 
1924 or otherwise, recognized the whe ef Greenland as Danish territory. 
It is the strongly held position of Nozwar with regard to the international 
status of East Greenland, with the exceptioa of Angmagsalik and the Ssoresby 
region, that it is No Man’s Land. —enmark, on the other hand, claims 
sovereignty over the whole of Greenland. The East Greenland convention 
of 1924 endeavored to solve, for a pericd of twenty years, certain quest-ons 
of a practical nature relating to huntiag aad fishing interests in East Green- 
land. Both the Norwegian and the Deris Governments, however, expressly 
maintained their fundamentally differant views with regard to the questions 
not dealt with by the convention. Wcrway’s contention that East Green- 
land, with the said exceptions, is terra mulus was thus in no way prejudiced 
by the convention, and Norway today stil maintains as firmly as ever that 
East Greenland is a No Man’s Land. 

When it is further stated by Mr. Lakhtime that “By the terms of the con- 
vention the right of fishing and hunting along its Western Coast was retamed 
_ by Norway,” it is erroneous and shoulc read Hastern Coast. 

On page 716 Mr. Lakhtine maintains that the so-called Danish ‘‘sector” 
between the meridian lines of 10° east bonzitude and 60° west longitude has 
been fixed by the convention of 1924 atv een Norway and Denmark. Let 
me say that the said convention does not lend any foundation for suck an 
interpretation. Norway has never rzeognized a Danish polar sector nor, 
indeed, any polar sector. Itis a universa_ly recognized fact that Norway is 
distinctly opposed. to the principle of polar sectors, be they in the Arctis or 
in the Antarctic regions. 

WILHELM MORGENSTIERNE 
Foyal Norwegian Consul-General 
New York, February, 1931. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PERIOD FEBRUARY 16, 1981-May 15, 1931 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. I. I., Bulletin de L’Institut Intermédaire International; E. 7. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L'Europe Nouvelle; 
Ex. Agr. Ser., U. S. Executive Agreement Series; F. P. A. J. S., Foreign Policy Associa- 
tion Information Service; G. B. Treaty Series, Great Britain, Treaty Series; I. L. O. B., In- 
ternational Labor Office Bulletin; J. A. L., Journal of Air Law; L. N. M. S., League of 
Nations Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., 
League of Nations Quarterly Bulletin; L. N. T.S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; Press releases, U. S. State Dept. press release; T. I. B., Treaty 
Information Bulletin, U. S. State Department; U. S. C. R., U. S5. Commerce reports. 


September, 1980 
1 Brazi.—Unirep States. Arrangement for relief from double income tax on ship- 
ping profits effected by exchange of notes. Egr. Agr. Ser, no. 16. 


1 DrenmMarxk—Roumanta. Temporary most-favored-nation commercial agreement of 
Aug. 28, 1980, came into force. U.S.C. R., Mar. 28, 1931, p. 778. 


1 Finuanp—Rumania. Most-favored-nation commercial agreement of Aug. 28, 1930, 
came into force. U.S.C. R., Mar. 30, 1981, p. 847. 


November, 1930 

27 Great Brivtain—Monaco. Signed convention in Paris for extension to certain 
protectorates and mandated territories of the extradition treaty of Dec. 17, 1891. 
Text: Monaco, no. 1 (1981), Cmd. 3782. 


December, 1930 
9 $CzEcHosLovaxia—Poursia. Most-favored-nation commercial treaty came into 
force. U.S.C. R., May 11, 1931, p. 365. 


17 Great Brrrain—lIraty. Signed convention regarding legal proceedings in civil and 
commercial matters. Text: Italy, no. 1 (1931), Cmd. 3760. 


18 BELGiuM—Pouanp. Signed veterinary convention at Brussels, U.S.C. R., Mar. 
16, 1931, p. 723. 


26-30 Canapa—Unirep States. Exchanged notes on Canadian border commuter situa- 
tion. Text: Press releases, May 23, 1981. 


31 Cusna—Mexico. Exchanged ratifications of wireless convention signed June 29, 
1928. P.A. U., Apr., 1931, p. 421. 


31 GERMANY—-PoLAND. Lumber agreement of Nov. 30, 1927, ceased to be valid. U.S. 
C. R., Mar. 16, 1981, p. 723. 


January, 1931 
1 BULGARIA—-TURKEY. Most-favored-nation commercial treaty, signed May 27, 
1930, came into force. U.S.C. R., Apr. 13, 1981, p. 115. 
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5-6 COMPARATIVE Law. The preparatcry zommittee of the International Academy of 
Comparative Law met at the International Institute of Intellectual Codperation in 
Paris to draw up program for the International Congress of Comparative Law to 
be held at The Hague, Aug. 2-6, 1982. Soc. de lég. comp. Bulletin, 1931, no. 2. 


5 Larvia—Liravania. Exchanged ratfizations of most-favored-nation commercial 
agreement signed Nov. 24,1980. U.3.C. R., Mar. 28, 1931, p. 778. 


17  CZECHOSLOVAKIA—TURKEY. Signed mest-favored-nation commercial treaty. U.S. 
C. &.,; June 1, 1931, p. 560. 


20 Avustria—Untrep States. Signed suoplementary er to treaty of friendship E 


of June 19, 1928. T. I. B., Feb., 1937, p. 14. 


31 Great Brirain—Norway. Signed corvention in London regarding legal proceed- 
ings in civil and commercial matters. Norway, no. 1 (1931), Cmd. 3790. 


February, 19381 
3 France—Mexico. French Foreign Cfice announced decision favorable to France 
by King of Italy, as arbiter betwee France and Mexico in Clipperton Island dis- 
pute, submitted to arbitration by ths convention of 1908. B. I. 7. I, Apr., 1931, 
p. 276. N. Y. Times, Feb. 4, 1981, p 10. 


5-28 League or NATIONS COMMITTEE ON EUDGETARY Qurstions. Experts of eleven 
countries held second session in Geneva and adopted a report on budgetary limita- 
tion of armaments to be sent to gove-nments invited to the disarmament confer- 
ence. Summary: L.N. M.S., Feb., 1931, p. 48. N.Y. Times, Mar. 1, 1931, p. 14. 

Times (London), Mar. 2, 1931, p. 11. (L. N. Doc. C. 182. M. 69. 1931. IX.) 


9 io March 29 AaricuuroraL Crepis. Ieegation appointed by Financial Committee 
of the League, to draft plans for organization of international agricultural credit, 
met in Geneva, Feb. 9-14. Conclusons: L. N. M. S., Feb., 1931, p. 47. On 
Mar. 17-21 a committee, meeting in Paris, drafted an terk ional convention, & 
charter, and a statute. On Mar. 29, the delegation opened its second session to 
prepare a definite scheme for an international institute of agricultural eredits. 
L. N. M. 8., Mar., 1931, p. 88. Sukcemmittee completed plans for establishment, 
under League of Nations auspices, o- a semi-private bank, to be submitted to 
European Union Commission. N. F. Times, Apr. 5, 1931, p. 18. On Apr. 22, the 
Farm Credits subcommittee of the European Union Commission considered the 
plan. N. Y. Times, Apr. 23,1981, p T. L.N.M. S., Apr. 1931, p. 98. 


14-22 Eaypt—Great Brirars. Exchanged notes prolonging commercial modus vivendi of 
June 5-7, 1930. G. B. Treaty Series. Lo. 20 (1931). 


14-22 Eayrt—IĪRısn FREE STATE. Exchangec notes prolonging commercial modus vivendi 
of July 25-28, 1930. G. B. Treaty Szries, no. 23 (1981). 


16 SWITZERLAND—ÜNITED Srares. Sigred treaty of arbitration and conciliation at 
Washington. Press notice, Feb. 16, 11. T.I. B., Feb., 1981, p. 2. 


19  Avusrria—Huneary. Agreement sigred at Peris Oct. 31 and Dec. 13, 1930, and 
Feb.. 11, 1931, for definitive settlexent of debts of former Austro-Hungarian 
monarchy by British, French, Italiam, Swiss and other bondholders, and the Gov- 
ernments of Austria, Czechoslovakia, Italy; and Poland, on the one side, and by the 
Governments of Rumania and Yugoslavia on the other. B.I. N., Feb. 26, 1931, 

‘ p. 11. Texts: Europe, Apr. 11, 1981, p. 507. 


21 Nicaracua—Unirep States. In accerlance with Senate Res. 386 of Jan. 5, 1931, 
the State Department transmitted to tae United States Senate copies of notes, com- 


em 
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munications or agreements between the United States and Nicaragua concerning 
elections, native constabulary, U. S. Marines, etc. List of documents and texts: 
Press‘ releases, Feb, 21, 1931, p. 99. 


21 to April 14 PERMANENT COURT or INTERNATIONAL Justice. Twentieth (ordinary) 
session closed, after revising its rules. L.N. M.S., Mar., 1931, p. 58. Statute and 
Rules of Court (2d ed.), Permanent Couri of Int. Justice, Publ. Ser. D, no. 1 (1981). 
Twenty-first (extraordinary) session opened on Apr. 14 for consideration of case of. 
German minority schools in Polish Upper Silesia. L. N. M. S., Mar.-Apr., 1931, 
pp. 96 and 113. i 


22 Narcotic Deuas. Turkey announced that government would impose strict control 
of contraband drug traffic and manufacture of drugs in Constantinople. B.T. N., 
Feb. 26, 1931, p. 16. N.Y. Times, Feb. 23 and 25, 1931, pp. 7 and 5. 


28 to March 19 CurcKx Laws. Second session of the Conference for Unification of Laws on 
Bills of Exchange, Promissory Notes and Checks, held in Geneva, with 30 states 
` represented. This session considered unification of check laws of the continental 
type. Adopted (1) convention providing uniform regulation for checks; (2) con- 
vention for settlement of certain conflicts of laws in connection with checks; (8) 
convention on stamp Jaws in connection with checks; (4) final act, L. N. M. 8. 
Mar., 1931, p. 89. Cur. Hist., May, 1931, p. 269. Text: L. N. Doc. C. 194. M. 77. 
1981. II. B. . 


23 to April 2 Grain ConfERENCE: In accordance with resolution of Commission of 
Inquiry for European Union on Jan. 23, 1931, a meeting of representatives of 
European grain exporting and importing states was held in Paris from Feb. 28-26 
to study means of disposing of grain surplus at present available. Text of resolu- 
tion concerning wheat: L. N. M. S., Feb., 1931, p. 41. A committee to examine 
question of disposal of future European grain harvest surpluses met in Paris Feb. 
26-28, representing eleven countries, and adopted a report for submission to Com- 
mission of Enquiry for European Union. Summary: L., N. M. S., Feb., 1931, p. 
41. N. Y. Times, Feb. 24-25, 1931, pp. 40 and 9. From Mar. 26 to Apr. 2, a 
preparatory conference to the Second World Wheat Conference to be held in 1932 
opened in Rome with 46 countries represented, including Soviet Russia, but not 
the United States. B.I. N., Apr. 9, 1931, p. 21. N. Y. Times, Mar. 27 and Apr. 
3. 1931, pp. 20 and 9. C. S. Monitor, Mar. 31, 1981, p. 1. Geneva special studies, 
May, 1931. 


24 to March 2 Dovusie Taxation. Subcommittee of League of Nations Fiscal Committee 
met in Rome to study principles upon which to base a multilateral convention on 
double taxation, and drafted convention to be submitted to fiscal committee on 
May 22. L., N. M. 8., Feb., 1981, p. 47. Report prepared by special committee, 
following conferences with a-special fiscal committee appointed by the League 
Council, recommended elimination of double taxation on commercial and industrial 
establishments operating in more than one country. This was to be presented to 
the meeting of the International Chamber of Commerce in Washington, May, 
1931. N. Y. Times, Apr. 26, 1931, II, 1. 


24 Great Britarn—Irnaq—Unirep States. Exchanged ratifications of tripartite 
agreement defining rights of the United States and its nationals in Iraq. signed 
Jan. 9, 1981. T. I. B., Feb., 1931, p. 5. U. S. Treaty Series, no. 885. Cmd. 
3833. i 


27 to March 3 LrmERra. League of Nations Committee on Liberia met in London under 
chairmanship of Viscount Cecil, and invited a committee of three to proceed to 
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Liberia, study general administrative, financial and health matters, and make re- 
ports to the Committee of the Coumdl. L. N. O. J., Mar., 1931, p. 93. Press 
releases, Mar. 7, 1931, p. 161. U.S. Duly, Mar. 9, 1981, p. 5. 


INTERNATIONAL JOINT Commission ‘Unted States and Canada). Reached unani- 
mous decision that Consolidated Miniag and Smelting Company of Trail, British 
Columbia, should pay for damages from sulphur fumes in the past and up to Jan. 
1, 1932, to American residents acress the border. Text of Secretary Stimson’s 
statement and report of Commission. U.S. Daily, Mar. 7, 1931, p.8. T.I. B, 
Mar., 1981, p. 2. This JOURNAL, ingre, p. 540. 


March, 1981 l 
1 to April 30 NavaL AaeRrEEMEmNT. Foreicr Ministers of France and Great Britain 


2-4 


4-7 


z 


issued joint announcement of Franeo-Italian accord which alters London Treaty 
of 1930, requiring approval of other pa-ticipants, N.Y. Times, Mar. 2, 1931, p. 1. 
Statements of President Hoover and Secretary Stimson: U. S. Daily, Mar. 5, 
1931, p. 1-2. Press releases, Mar. 7, 1331, p. 158. Text of agreement made pub- 
lic on Mar. 11 and memorandum of Bwicish Foreign Secretary. N. Y. Times, Mar. 
12, 1981, p. 19. Cmd, 8812. Cur. Etsi, May, 1981, p. 268. Times (London), 
Mar. 12, 1931, p. 11. Secretary Stzn.son’s statements on the naval agreement: 
U. S. Daily, Mar. 12 and 19, 1931, p. 3. Agreement approved in principle by 
Japan. N. Y. Times, Mar. 11,1931, p. 8. Naval experts met in London on Mar. 
19 to discuss final drafting of naval agreement. N. Y. Times, Mar. 20 and 27, 
1931, pp. 3 and 12. On Apr. 29, the U. S. State Department received texts cf 
French and British notes exchanged i connection with their naval negotiations. 
N. Y. Times, Apr. 30, 1931, p. 10. 


Economic Depression Inquiry. Revrsentatives of national economic councils 
and economic research institutes held meeting at Geneva in accordance with 
resolution of llth Assembly. Views were exchanged on problems arising out cf 
economic depression. L., N. M. 8., War., 1931, p. 87. 


EMBARGO ON ARMS TO Brazi. Ban on shipment of arms and munitions of war to 
Brazil, in force since Oct. 22, 1930, ra.sed by proclamation of President Hoover. 
Text: Press releases, Mar. 7, 1981, p. 155. T.I. B., Mar., 1931, p. 3. 


I’m Atonz (Schooner). On Mar. 2, Canada filed brief in arbitration proceedings 
over sinking of Canadian schooner by Jnited States Coast Guard. N. Y. Times, 
Mar. 3, 1931, p. 16. Press releases, War. 7, 1331, p. 156. Announced on Mar. 9 
that State Department had asked Canada for list of stockholders of the Nova 
Scotia company which operated the ssLooner. N. Y. Times, Mar. 10, 1981, p. 21, 

Citizensuie oF Marrrep Women. H. R. 10572, amending naturalization laws 
with respect to nationality of married women, was signed by President Hoover. 
Text of amendments: Cong. Rec., Maw. 3, 1931, p. 6847. 7st Cong.——Public 829. 
Equal rights, Mar. 14, 1981, p. 43. 

COUNTERFEITING Currency. Confererze of representatives of Central Polics 
Offices met at Geneva, following the coming into force pf International Convention 

` for Suppression of Counterfeiting Camrency (1929): L. N. M. S., Mar., 1931, 
p. 89. 
Great Brrrain—Inag. Signed judiciel agreement at Bagdad. Cmd. 3839. 


4-25 Inpra. Terms of truce between Indiam Sovernment and All-India Congress party 


embodying the Gandhi-Irwin agreement published at Delhi on Mar. 5. Text: 
- Cur. Hist., Apr., 1931, p. 131. Times (London), Mar. 6, 1931, p. 13. The- Con- 
gress at Kerachi on Mar. 25 chose Manatma Gandhi to head and select the Con- - 
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gress delegation to London. N. Y. Times, Mar. 28, 1931, p. 1. Proceedings of 
Federal structure subcommittee of the Indian Round Table Conference published 
on Apr. 27. On May 6, record of proceedings of other subcommittees was pub- 
lished as Blue Book. B. J. N., May 7 and 21, 1981. 


7  Brverum—Grence. Convention of conciliation, arbitration and judicial settle- 
ment signed at Athens Jure 25, 1929, promulgated in Belgium. Text: Moniteur 
Belge, Mar. 7, 1931, p. 1116. 


7  Rvussta—Torkey. Signed treaty for limitation of naval armaments in the Black 
Sea, complementing the Russo-Turkish protocol of Feb. 2, 1929. C. S. Monitor, 
Mar. 9, 1931, p. 1. N. Y. Times, Mar. 10, 1931, p. 8. 


9 Guear Brrrarn— Mexico. Exchanged ratifications of convention of Dee. 5, 19380, 
respecting British pecuniary claims in Mexico growing out of revolutionary acts. 
G. B. Treaty Series, No. 22 (1981). 


9 Russian PROBLEM. Secretary of State Stimson announced orally plan for a general. 
study of entire Russian problem, U.S. Daily, Mar. 10, 1931, p. 1. 


10 to April 28 Nansen Ruruanes Orrics. First and second sessions of Governing Body 
and Committees of Nansen International Office for Refugees, held at Geneva, Mar. 
10-12 and Apr. 27-28. LL. N.M.S., Mar.—Apr., 1931, pp. 94 and 111. Cur. Hist., 
May, 1931, p. 268. 


12 Esronra—Rumanis. Most-favored-nation commercial agreement of Aug. 30, 
1930, came into foree. U.S.C. R., May 25, 1931. 


12 War Crams. Tentative awards to German and Austrian nationals announced by 
James W. Remick, War Claims Arbiter, functioning under Settlement of War 
Claims Act of 1928. U.S. Daily, Mar. 12, 1931, p. 9. 


13 Azria, Law. Draft convention on responsibility for damages caused to third 
parties on the ground, drawn up at the fifth session of the International Technical 
Committee of Aérial Juridical Experts, Oct. 1930, delivered to State Department. 

Text: T. I. B., Apr., 1931, pp. 11 and 38. Droit aérien, 1931, p. 67. 


16-18 Concrerrep Economic Action. Second European conference held at Gensva, with 
23 states represented, to consider possibility of bringing commercial convention of 
Mar. 24, 1930, into force. Conclusions embodied in final protocol.” N. Y. 
Times, Mar. 19, 1931, p. 8. L. N.M. S., Mar., 1931, p. 87. T.I. B., Mar., 1981, 
p. 11, 


16-30 Evurorean Roap iu ConFERENCE. Met at Geneva, and concluded two con- 
ventions: (1) unification of road signalling and taxation of foreign motor cars, (2) 
customs agreement on procedure for dealing with triptychs. L. N. M. S., Mar., 
1931, p. 91. Texts of conventions and final act: L. N. Doc. C. 281. M. 99-102. 


1981. VIII). 

16 FRANCE—SWITZERLAND. Exchanged ratifications of commercial treaty of July 8, 

. 1929. U.S. C..R., Apr. 27, 1931, p. 241. 

16 INTELLECTUAL Property. Representatives of international organizations concerned 
with protection of intellectual property rights met in Paris. L. N. M. Š., Mar. 
1981, p. 92. l 

16 Russa—TurzseyY. Signed new trade and navigation agreement to replace treaty of 
Mar. 11, 1927. B.J.N., Mar. 26, 1931, p. 22. 


17 Canapa—Unrrep Starrs. Canadian Government protested to State Department 
egainst shelling and capture of alleged rum running ship Josephine K., in which her 
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master was killed. XN. Y. Times, Mer. 18, 1931, p. 4. The official hearing of the 
United States Coast Guard officials was cbsed on Jan. 29, 1981. N. Y. Times, 
Jan. 30, 1931, p. 4. 


17-20 Roan Conersss, Second International Highwey Congress held four-day session in 
Panama City. N. Y. Times, Mar. 17-21, 191. C.S. Monitor, Mar. 21,1931, p. 5. 


18 CrnreaL Evropzan Economic Conrenencr. Opened in Vienna. N. Y. Times, 
Mar, 19, 1981, p. 11. 


21 to April 13 Austrro-German Customs Union. Cn Mar. 21 tentative plans for estab- 
lishment of a customs union between Aastri: and Germany were announced. Text: 
N.Y, Times, Mar. 24, 1931, p. 480. Cur. Fis!., May, 1931, p. 293. Contemp. R. 
May, 1931, p. 545. B.J.N., Apr. 9,1931. Europe, Apr. 4, 1931, p.480. 7.7. B., 
Apr., 1931, p. 36. Announced on Aor. 13+hat Great Britain had asked League 
Secretariat to put scheme on agende of meeting of ee on May 18 N.Y. 
Times, Apr. 14, 1981, p. 8. 


21 CHINA——JAPAN. Japanese Chargé d’Afia.res presented to National Foreign Minister, 
basic conditions for Japan’s reling.ichment of exterritoriality. China Weekly 
Rev., Mar. 28, 1981, p. 113. Cur. Hist, Mey, 1981, p. 319. 


23-28 Leacts or NATIONS COMMITTEE or Srutismical Exprrts. Held first session in 
Geneva, with eleven countries repressrted, and drew up a minimum list of terri- 
tories for which economic statistics vid be asked. Cur. Hist., May, 1981, p. 268. 

_ L. N. M.S8., Mar., 1981, p. 90. 


24 ESTONIA —LITHUANIA. . Temporary mcs-fayored-nation commercial agreement of 
Jan. 15, 1931, came into force. U.S.C. R. May 25, 1931. 


24 to May 21 European Union. Delegates af 12 European states, acting as organization 
committee, met in Paris, Mar. 24-25 zo daw up agenda for preliminary confer- 
ence of investigating commission to b3 heldin May, and to examine organic ques- 
tions affecting the working of the commmiscon. Reports on both items were ap- 
proved. Times (London), Mar. 25-2, 1981. L. N. M. S., Mar., 1981, p. 84. 
On Apr. 23, M. Litvinov replied to irv-tati: n of Apr. 1 to attend third session of 
Committee of Inquiry on European Union Text: Soviet Union R., May, 1931, 
p. 114. On Apr. 30, M. Briand’s p.22 of economic reconstruction to offset the 
Austro-German customs union, was crzulaf2d. N. Y. Times, May 1, 1981, p. 10. 
C. S. Monitor, May 4, 1931, p. 4. B.I. T., May 7, 1981. On May 14, it was 
presented to the Geneva conference -ynich opened on May 15 and adjourned on 
May 21 to meet again on Sept. 3. A crdrd nating committee was created to meet 
in Geneva, July 6; convention signed by 13 states, to set up an international agri- 
cultural mortgage credit company. fumr.ary of recommendations of subcom- 
mittee on procedure: N, Y. Times, Mar 15-22, 1931. U.S. Daily, May 22, 1931, 
p.l. 2.N.M.S., Apr., 1931, p. 98. (L. N- Doe. C. 284. M. 134. 1981. VIIL) 


24 Iraq Perroteum. New agreement be-veen she Government of Iraq and the Iraq 
Petroleum Company signed in Bagdad. B.T. N., Apr. 9 and May 21, 1981. 


26 Great Brirain--Hungary. Exchangec ratocations of agreement of July 1, 1980, 
between His Majesty’s Governments mthe Jnited Kingdom and New Zealand and 
the Governments of India and Hungary & regard to liquidation of Hungarian 
property. GŒ. B. Treaty Series, no. 21 1198D. 


26 Trag—Transsorpan. Signed treaty ov amit ~ at Amman, B. J. N., Apr. 9, 1981, 
p. 23. 
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27 MosuL Om DISPUTE. Agreement announced between Great Britain and France 
upon construction of pipe line with two outlets. Two oil conventions wers adopted 
on Mar. 27 by French Chamber of Deputies to aid in settling dispute. N. Y. 
Times, Mar. 29, 1931, p. 3. 


30 CzECHOSLOVAKIA“~YuUGOSLAVIA. Signed commercial treaty in Prague. B. I. N., 
Apr. 9, 1981. 


30 io May 9 Sucar Conrerence. Forty delegates from the seven largest producing and 
exporting nations, signatories to provisional accord of Dee. 1930, met ir. Paris on 
Mar. 30 to settle question of price. Thomas L. Chadbourne, author of world re- 
habilitation scheme, presided. N. Y. Times, Mar. 31, 1931, p. 20. On Apr. 10 
important decisions were reached on price, composition of Permanent International 
Sugar Council to direct the five-year Chadbourne plan, etc. N. Y. Times, Apr. 11, 
1981, p.8. On May 9, a sugar pact was signed by Cuba, Java, Germany, Poland, 
Czechoslovakia, Belgium, and Hungary, culminating one~-year’s constant negotia- 
tions by Thomas L. Chadbourne. Summary: N. Y. Times, May 10, 1981, p. 16. 
Plan approved by U. S. Bureau of Agricultural Economics. N. Y. Times, May 17, 
1931, II, 4. Cur. Hist., June, 1931, p. 422. 


31I Avsrria. Gave Governments of Hungary and Yugoslavia the requisite three months’ 
notice of the termination, as of July 1, of the commercial and customs treaties 
with those countries. B. T. N., Apr. 9, 1931. 


ol Avstria—Great BRITAIN. Signed convention in London on legal proceedings in 
civil and commercial matters. Austria no. 1 (1931), Cmd. 3850. 


April, 1631 
1 Ausrria—Hune@ary. Commercial treaty denounced by Austria to terminate July 
1, 1931. U.S.C. R., May 4, 1981, p. 304. New treaty being Perona to go 
into effect on June 1. N. Y. Times, May 5, 1981, p. 11. 


1 AusTRia—YuGosLAvVIA. Commercial treaty denounced by Austria to terminate 
July 1, 1931. U.S.C. R., May 4, 1931, p. 304. 


1 Rumanra—Unirep Srares. Provisional commercial agreement of Aug. 20, 1930, 
promulgated in Rumania. T.T. B., Apr., 1981, p. 12. 


2 Panama—Unrirep States. State Department announced conclusion of a claims 
convention providing for a mixed claims commission to settle claims by citizens of 
either country against the other. U.S. Daily, Apr. 4, 1931, p. 2. Press releases, 

Apr. 4, 1931, p. 239. 


6 Pouanp—Portuaau. Most-favored-nation agreement of commerce and navigation 
arranged by exchange of notes on Dec. 28, 1980, came into force. U.S.C. R., 
May 18, 1931, p. 431. ; 


6  Porrvucar—Rumania. Most-favored-nation commercial treaty iji Dec. 5, 
1930, came into force. U.S.C. R., May 4, 1981, p. 304. 


8 . Hesaz—Iraq. Signed treaty of friendship and protocol of arbitration on behalf of 
Hejaz and Nejd Governments. B.J.N., Apr. 23, 1931, p. 18. 


10-13 Leacus or Narions COMMITTEE on INTELLECTUAL CodprratTion. Meetings of 
executive committee, directors of the Institute and various committees, held at 
Paris. L.N. M.S., Apr., 1931, p. 102. 


13 REPARATION Commission. Held meeting in Paris, accepted iene 8 report, and 
agreed as to share of costs of liquidation to be borne by the respective governments. 
Times (London), Apr. 14, 1931, p. 13. 
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13 Spain—Unitep Srates. State Deparfacent announced agreement by exchange of 
notes, dated Aug. 24, 1927, May 13 an= June 20, 1929, for informal consideration of 
diplomatic claims between the two gc~ernments. Press releases, Apr. 18, 1931, 
p. 276. T.I. B., Apr., 1931, p. 21. =x. Agr. Ser., no. 18. i 


14 GeRMANY—RussiA. Signed credit agrecment in Berlin on purchases of German 
products for Soviet Union amountirg to $75,000,000. Text: Soviet Union R., 
May, 1931, p. 115. Econ. Rev. of Sore Union, May 15, 1981, p. 220. 


14 Spam. Alfonso XIII issued manifesto signing the throne and a republic was pro- 
claimed by the Republican leader, Nizsto Alcala Zamora, who assumed office of 
Prime Minister. Text of manifesto: Times (London), Apr. 15-16, 1931, p. 14. 
Europe, Apr. 25, 1981. Names of gor>-nmenits which have recognized the repub- 
lic. B.I. N., Apr. 23, 1931, p. 18. =eecognition by Germany, Austria, Nether- 
lands and the United States. B. J. . May 7, 19381. 


17 Nicaragua. Following an outbreak of =enditry in portions of Nicaragua, Secretary 
Stimson advised American citizens thet she U. S. Government could not undertake 
their general protection with American forces inland, and recommended their 
withdrawal from the country if they cc not feel secure under protection afforded 
by Nicaraguan Government. Text: P-ess releases, Apr. 4, 11, 18, 19381. U.S. 
Daily, Apr. 18, 1981, p. 1. Cur. Hist. Tune, 1931, p. 487. 


18-22 InteRNATIONAL LABOR Orrice. Goverring Body held 52d session in Geneva. 
I. L. O. M. §., Apr., 1981, p. 20. 


22 EHaypr—Iraq. Signed treaty in Cairo. 3. I. N., May 7, 1931. 


22 GERMANY— UNITED Srares. Extraditro. treaty of July 12, 1930, proclaimed. 
U.S. Treaty Series, no. 836. 


26 Japan—Roussia. Reached agreement oz fisheries rights in Amur River in Siberia. 
N. Y. Times, Apr. 27, 1931, p. 8. B.s.N., May 7, 1981. 


27 Danzia—Ponanp. Committee of juris-s appointed to give opinion of decision of 
High Commissioner of Danzig (which p-ovided that Poland should make full use 
of the port), ruled that this decision ce=stituted an obligation. B. J. N., May 7, 
1931. 


27  Irary— Rossia. Signed credit agreemeac, which is a renewal and expansion of 
commercial treaty of Aug. 2, 1980. Y Y. Times, Apr. 28, 1981, p. 19. Text: 
Soviet Union R., May, 1931, p. 116. Ewon. Rev. of Soviet Union, June 1, 1931, p. 
247. 


28 Braziu—FranceE. Modus vivendi regula- g trade with Brazil denounced by France. 
B. I. N., May.7, 1931. 
May, 1981 
2  Hesaz-NeJ. . Recognition of Governme- of Hejaz and Nejd and its dependencies 
by the United States announced. U. 83. Daily, May 4, 1931, p. 1. Press releases, 
May 16, 1931, p. 395. 
4  EXTRATERRITORIAL Rramrts. Chinese Gcr-rnment at Nanking announced unilateral 
abrogation of all existing extraterritoriz. rights on Jan. 1, 1932. New regulations 
for jurisdiction over foreign nationals =momulgated. N. Y. Times, May 5, 1931, 
p. 10. Cur. Hist., June, 1931, p. 479 B.I. N., May 7, 1931. China Weekly 
Rev., May 9, 1931, p. 342. ay 


4-9 INTERNATIONAL CHAMBER OF Commerce Held sixth congress in. Washington and 
adopted 43 resolutions. N. Y. Times, ey 5-11, 1931. B. I. N., May 21, 1931, 
p. 22. Cur. Hist., June, 1931, p. 428. ‘Text of resolutions: [is Brochure no. 77. 


-_ 
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4 Jarrun Entente Conference. Opened in Bucharest. B.I. N., May 7, 1981. 


5-6 Creprr Banks. Special committee representing central banks of Great. Britain, 
Germany, France, Italy end Belgium, met in Brussels and signed report cn setting 
up new international credit medium, to be presented to the Bank for International 
Settlements on: May 18. N.Y. Times, May 5, 6, 1931, pp. 2, 10. 


6 LEAGUE or Nations FINANCIAL COMMITTEE. Opened its 41st session for examina- 
tion of draft convention, charter and statutes for the International Agricultural 
Mortgage Company adopted by subcommittee of Commission of Enquiry for 
European Union. B.I. N., May 21, 1981. 


6 lLiravanra—Rvssia. Signed protocol renewing for five years non-aggression neu- 
trality treaty, signed Sept. 28, 1926. C. S. Monitor, May 6, 1931, p. 8. N. TY. 
Times, May 7, 1981, p. 11. ` 


7 Brirrsu Economic Misston ro Far East. Published its report in London. B.I.N., 
May 21, 1981. 


9 Latin AMERICAN Ponicy. Secretary Stimson outlined policy of United States with 
respect to Latin American countries in radio address. Text: Press releases, May, 
1931, p. 386. Cur. Hist., Jene, 1931, p. 489. 


11 APMAMENT TaspLes. League of Nations Secretariat issued text of communication 
irom Germany dated Apr. 25, in relation to position of armaments and containing 
model tables for publication of particulars of armaments of all countries. Also 
text of Soviet note of Apr. 25 embodying Russia’s reservations regarding participa- 
tion in the disarmament conference and questioning system of collecting ermament 
information. B.I. N., May 21, 1931. 


11 AUSTRIA, Hungary—Irary. Reached tripartite agreement in principle for facilitat- 
ing commercial exchanges open for participation by other nations. N. Y. Times, 
May 12,1981, p. 1. Foreign Notes, May 16, 1931. 


11-14 League or Nations Committee ON WAR PREVENTION. Representatives of 13 
governments, meeting in Geneva, adopted draft convention for strengthening 
means of preventing war, containing 16 articles. Japan abstained from voting, 
and Poland and Yugoslavia made reservations. N.Y. Times, May 12-14, 1931, 

- pp. 10 and 4. B.I. N., Mey 21, 1931. 


13 Brrerom—Poranp. - Signed extradition treaty in Brussels. B.J.N., May 21, 1981. 


15 Sparn—Varican. Formal protest from Holy See received by the Government. of 
Spain against acts of violence committed against churches and religious institutions. 
B. I. N., May 21, 1931. 


INTERNATIONAL CONVENTIONS 


AËRIAL Naviearion. Paris, Oct. 13, 1919. 
Denunciation: Panama. Nov. 10,1980. T.I. B., Feb., 1931, p. 10. 
Ratification: Rumania. T. I. B., April, 1931, p. 11. 


Afriat Navigation. Paris, Oct. 13, 1919. Protocol of amendments. Paris, June 15, 
1929. 
Ratificziton: Greece. Jan. 20,1931. T.I. B., Feb., 1931, p. 10. 
Ratification deposited: France. Int. com. for air nav. O. B., no. 17, April, 1980, p. 4. 


ALIENS Status. Havana, Feb. 20, 1928. 
Ratification: Colombia. Dec. 3, 1980. T.I. B., Feb., 1931, p. 7. 
Ratification deposited: Mexico (with reservations). T. J. B., April, 1931, p. 10. 
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ARBITRATION CuavsEs. Protocol. Geneva, Sert. © 4, 1923. 
Accession: The Bahamas. Jan. 23,1931. L.N 0. J., March, 1931, p. 541. 


Arms Trarric. Geneva, June 17, 1925. 
Accession: Australia. L. N.O. J., March, C21, 9. 542. 
Ratification: Latvia. Mar. 12, 1981. T. I. Š, pr., 1931, p. 5. 


Arms Trarric. Declaration Regarding Ifni. ‘ereva, June 17, 1925. 
Accession: Australia. 
Ratification: Denmark. L. N.O.J., Mar., 1931 5. 542. 


Arms Trarric. Protocol on Chemical Warfare aneva, June 17, 1925. 
Ratification: Netherlands. Oct. 31, 1930. L.N D.J., Mar., 1981, p. 542. 


Arms TRAFFIC IN ABYSSINIA. Paris, Aug. 21, EBC 
Text and signatures: (France, Great Britain, atd Ealy) L. N. O. J., Mar., 1931. 


Bııs oF Lavina. Brussels, Aug. 26, 1924. 
Text: T. I. B., Feb., 1981, p. 25. 


Ratifications: Bakiu, Great Britain and Nertne-a Ireland, Spain, and. Sian 


2, 1930. T.I. B., Feb., 1931, p. 19. 
Adhesion: British dependencies. T. I. B., Apel, 2981, p. 13. 


COMMERCIAL Convention. Geneva, Mar. 24, 130 
Ratifications: 
Greece. Jan. 16,1931. Z.N.O.J., Mar, 93-. 
Netherlands. Mar. 10,1931. L. N.O. J., apc, 1981. 


COUNTERFEITING CuRRENCY AND OPTIONAL Promax. Geneva, Apr. 20, 1929. 
Ratifications deposited: Denmark and Norway Z I. B., Apr., 1931, p. 12. 


DanteE Stature. Geneva, Dec. 5, 1930. 
Signature: Austria [and other states] L. N.C. a., Har., 1931. 


Economic Statistics AND Prorocon. Geneve, Pez 14, 1928. 
Adhesion: Southern Rhodesia (with reservato) T. I. B., Apr., 1931, p. 19. 


June 


Ratification deposited: Czechoslovakia: Feb. 79, 1981.~ 7. I. B., Mar., 1931, p. 18. 


L. N. O. J., Apr., 1981. 


EMPLOYMENT FINDING FOR SEAMEN. Genoa, Ja- KL, 1920. 
Ratification: Spain. Feb. 23, 1981. 0. N. C.«., pr., 1931. 


Fatsx INDICATION or ORIGIN or Goons. Madrid +r, 14, 1891. Revision. The Hague, 


Nov. 6, 1925. 
Adhesion: Portugal. T.I. B., Mar., 1931, p -3. 


FINANCIAL Assistance TO STATES VICTIMS OF AGJRISSION. Geneva, Oct. 2, 1930. 


Ratification: Sweden. Mar. 18, 1931. B.I.IT, iar. 26, 1931, p. 21. 
Signature: Italy. Jan. 20, 1931. L.N.O.J., War, 1931. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratifications: 
Irish Free State. Mar. 2, 19831. L. N.O. J. 4-0r., 1931. 
Liberia. Jan. 29,1931. LD. N.0O.J., Mar, BOE, p. 581. - 


FORBIGN ARBITRAL AWARDS. Geneva, Sept. 2t, Mau. 
Accession: Newfoundland. Jan. 7, 1981. 2.4.0 J., Mar., 1931. 
Ratification: France. T.I. B., Mar., 1981, p L. 


FreEDom or Transir. Barcelona. April 20,194. . 
Ratification: Persia. Jan. 29, 1981. L. N.C. 1., Har., 1981, p. 541. 
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GENBRAL Act ror PACIFIC SETTLEMENT. Geneva, Sept. 26, 1928. 
' Ratifications: 
France. Mar. 5, 1931. 
Great Britain. Mar. 9, 1931. T.T. B., Mar., 1981, p. 1. 


HEALTH INSURANCE FOR AGRICULTURAL WORKERS. Geneva, June 16, 1927. 
Ratification: Great Britain and Northern Ireland. Feb. 20, 19381. L. N. O. J., Apr., 
1931. l 


HEALTE INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE. Geneva, June 16, 1927. 
Ratification: Great Britain and Northern Ireland. Feb. 20, 1931. L. N. 0O. J., Apr. 
1981. 


INSPECTION or EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Hungary. Feb. 3, 1931. L. N.O.J., Mar., 1931. 


Licursairs. Lisbon, Oct. 23, 19380. 
Signatures: 
China. T.I. B., Apr., 1931, p. 13. 
Poland end Free City of Danzig. Dec. 6, 1980. L. N.O. J., Mar., 1931. 


Maritime Morreaces. Brussels, Auz. 25, 1924. 
Revision. April 10, 1926. 
Text: T. I. B., Apr., 1931, p. 22. 
-Ratifications: Belgium, Spain, Hunzary, Estonia, Denmark, Iceland. June 2, 1930. 
T. I. B., Feb., 1931, p. 19. 


_Marritme Sranars. Lisbon, Oct. 23, 1930. 
Signatures: 

China. T.I. B., Apr., 1981, p. 13. 

Poland. Dec. 6, 1930. L. N.O. J., Mar., 1931. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Ratification: Greece. Feb. 6, 1931. £.N.O.J., Mar., 1931. 


MERCHANDISE CLASSIFICATION. Santiago, May 3, 1923. 
Ratificaiton: Panama. Dec. 12,1980. P. A. U., Apr., 1931, p. 421. 


Minrwom Waas Fixing Macuinery. Geneva, June 16, 1928. 
Ratification: Australia. Mar. 9, 1931. 2.N.O.J., Apr., 1981. 


Money Onper Convention. Mexico, Nov. 9, 1926. 
Signatures and ratifications: T. I. B.. Feb., 1931, p. 21. 


NATIONALITY Convention. Geneva, Apr. 12, 1930. 
_ Adhesion: Norway. T.I. B., Apr., 1931, p. 5. 
Signatures: China, Hungary, Japan, Sweden, Yugoslavia. L. N.O. J., Mar., 1931. 


Nationauiry. Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Signatures: China and Japan. L. N. żO. J., Mar., 1931. 


NarronaLiry. Special Protocol on Statelessness. The Hague, Apr. 12, 1980. 
Signatures: Belgium and China. L. N.O. J., Mar., 1931. >- 


Orrom Convention. Geneva, Feb. 16, 1925. 
Accession: Lithuania. Feb. 13, 1931. L. N.O. J., Mar., 1931, p. 541. 


Ortum CONVENTION. 2d. Final Protocol, The Hague, Jan. 23, 1912. 
Signatures: eo r 
Danzig. T. I. B., Apr., 1981, p. 9. 
Estonia. Jan. 21,1931. L. N.O.J., Mar., 1931, p. 541. 
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Pan AMERICAN Union. Havana, Feb. 20, 1925 
Ratification: United States. Mar. 6, 1931.7. E B., Mar., 1981, p. 4. 


ParceL Post Convention. Mexico, Nov. 9, #626 
Signatures and ratifications: T. I. B., Feb., 1931, >. 21. 


PERMANENT COURT OF INTERNATIONAL Justica. QOotional Clause.’ Geneva, Dec. 16, 1920. 
Ratification of declaration deposited: France. Apäl 29,1931. B.I. N., May 7, 1981. 


PERMANENT COURT oF INTERNATIONAL JustIcH. Protocol of Accession of the United 
States. Geneva, Sept. 14, 1929. . 
: Ratifications deposited: Bilgaria and Persia B. ~. N., May 7, 1981. 
PERMANENT Court OF INTERNATIONAL Justice. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. : 
Ratifications: 
Cuba (with reservations). L. N.O. J., Haz., 931. T.I. B., April, 1981, p. 2-3. 


France. Mar. 5, 1931. B.I. N., Mar. 12, 1901, p. 12. 
Ratifications deposited: Bulgaria and Persie. L.I. N., May 7, 1981. 


PERMANENT COURT or INTERNATIONAL Justiex. Protocol of Signature. Geneva, Dee. 


16, 1920. 
Ratification deposited: Persia. B.I.N.,Mar7, 931. 


Postan Convention. Mexico, Nov. 9, 1926. 
Signatures and ratifications: T. I. B., Apr., 131, p. 15. 


Prisoners oF War. Geneva, July 27, 1929. 
Ratification deposited: Italy. Mar. 24,198.. T I. B., Apr., 1931, p. 7. 


PROTECTION of INDUSTRIAL Property. The Hagra, Nov. 6, 1925. 
Proclamation: United States. Mar. 6, 1931. U S. Treaty Series, no. 834. 


RADIO TELEGRAPH CONVENTION AND ReauiaT-«ne Washington, Nov. 25, 1927. 


_ Came into force: Dec. 31, 1930. 
Adhesion: Luxemburg, Newfoundland and Panama, T. J. B., Apr., 1931, p. 15~16. 


‘Rep Cross. Geneva, July 27,'1929. 
Signatures and text: G. B. Misc. Series, no. 5 11921) Cmd. 3793. 
Ratification deposited: Italy. Mar. 24,1931. T I. B., Apr., 1981, p. 7. 


Rermr Union. Geneva, July 12, 1927. 
Ratification: Greece. Jan. 16,1931. L. N.C. J., Mar., 1931, p. 542. 


REPATRIATION OF Spamen. Geneva, June 22, 926 
Ratification: Spain. Feb. 23, 1931. L.N.C J. April, 1931. 


SANITARY ConventTION. Paris, Jan. 17,1912 Revision. Paris, June 21, 1926. 
Adhesion: Hong Kong. T. I. B., Mar., 1931, p. 3. 
Ratification: Netherlands (with reservation. T.I. B., Feb., 1931, p. 6. 
Ratification deposited: Denmark. Jan. 28, 1931. T.I. B., Feb., 1981, p. 6. 


SEAMEN’S ARTICLES OF AGREEMENT. Genevs, cun- 24, 1926. 
Ratification: Spain. Feb. 23,1931. L.N.C J. April, 1931. 


SLAVERY Convention. Geneva, Sept. 25, 1225 
Ratification deposited: France. T.I. B., Ao, 1231, p. 9. 


TARIFF AGREEMENT. Oslo, Dec. 22, 1930. 
Text and signatures: B. I. I. I., April, 1981 p 22). 
Ratification: Sweden. April 11,1931. B.T N.. April 23, 1931, p. 18. 
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TRADE MARKS CONVENTION AND Prorocou. Washington, Feb. 20, 1929. 
Prociamaiion: United States. Feb. 27,1931. U.S. Treaty Series, no. 833. 
Trane Margs Recisrration. Madrid, April 14, 1891. Revision. Brussels," Dec. 14, 
1900; Washington, June 2, 1911. ; 
Adhesion: Portugal. T. I. B., Mar., 1931, p. 13. 
TRIANON TREATY AGREEMENTS. Paris, April 28, 1980. 
Came into force: April 9, 1931. L.N. M. S., April, 1931, p. 113. 
WEIGHT or PacKaams. Geneva, June 21, 1929. 
Ratification: Australia, Mar. 9, 1981. D.N.O. J., April, 1931. 
M. Atics MATTHEWS 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


REPORT OF THE INTERNATIONAL JOINT COMMISSION, 
UNITED STATES APD CANADA 


ON QUESTIONS CONTAINED IN REFERINCE DATED AUGUST 7, 1928, TRANS- 
MITTED TO THE COMMISSION BY THE 30VERNMENTS OF THE UNITED STATES 
AND CANADA PURSUANT TO THE TERMS OL ARTICLE IX OF THE TREATY OF 
JANUARY 11, 1909, BETWEEN THE UNITED STATES AND GREAT BRITAIN, THE 
REFERENCE IN QUESTION RELATING TO INJURY TO PROPERTY IN THE STATE OF 
WASHINGTON BY REASON OF THE DRIFT_NG OF FUMES FROM THE SMELTER OF 
THE CONSOLIDATED MINING AND SMELTING TOMPANY OF CANADA, LIMITED, IN 
TRAIL, BRITISE CCLUMBIA! 


Signed at Toronto, Feb-wary 28, 1981 


The complaint regarding damages in the Sisteo Washington, caused by fumes from the 
smelter of the Consolidated Mining and Smelting Company of Trail, British Columbia, was 
referred to the International Joint Commiss.an, United States and Canada, on August 7, 
1928, for investigation, report and recommercatica pursuant to Article 9 of the treaty of 
January 11, 1909, between the United States and reat Britain. 

The Commission held a meeting at Nortaport, Washington, in October, 1928, and at 
Nelson, British Columbia, in November, 1923. Ir January and February, 1930, an exten- 
sive hearing on the reference was held in ths Cit- of Washington when the testimony of 
scientists from the Department of Agriculture vho aad been sent to Stevens County, Wash- 
ington, to investigate the fumes problem, the testimsny of scientists of the Canadian Govern- 
ment who had studied the problem, and the ~estinony of representatives of the smelting 
company and of residents and officials of Stevens County was presented to the Commission., 
Since that time briefs in behalf of the Government of the United States and the Government 
of Canada, of the complainants, and of the sm-ltercompany have been filed with the Com- 
mission. : 

On February 28, 1931, the Commission teachel a unanimous agreement at Toronto, 
Canada. The Commission makes a finding a3 zo tł region affected by the fumes and deter- 
mines the damages up to January 1, 1932; apzroves remedial works to be installed by the 
company to eliminate the damage; recommeads shat government scientists cbserve the 
works and make further recommendations, if mecessary; and provides for the settlement of 
any damages that might be suffered subsequent tc January 1, 1932. 

The recommendations are now before the Gever—ments of the United States and Canada 


to determine whether they shall be accepted. 

In the matter of the reference relat:rg te damage in the State of Washirg- 
ton caused by fumes from the smelter az Trail, British Columbia, operated by 
the Consolidated Mining and Smeltirg Ccmpany of Canada, Limited, here- 
inafter called the company, the Commaissicn begs to report that the following 
are respectively the questions submited to it by the Governments of the 
United States and the Dominion of Canada, and its findings thereon. 

1. (1) Extent to which property in the Stade of Washington has been damaged 

by fumes from smelter at Trail, British Columbia. 

The territory affected is to be fourc wi hin the three zones shown on the 

1 State Department press release March 5, 1931. 


(ang 
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map accompanying this report and for the purpose of identification marked 
with the letter A? 

(2) The amount of indemnity which would compensate United Siates in- 
terests in the State of Washington for past damages. 

In view of the anticipated reduction in sulphur fumes discharged from the 
smelter at Trail during the present year, as hereinafter referred to, the Com- 
mission therefore has deemed it advisable to determine the amount of in- 
demnity that will compensate United States interests in respect of such 
fumes, up to and including the first day of January, 1932. The Commission 
finds and determines that all past camages and all damages up to and includ- 
ing the first day of January next, is the sum of $350,000. Said sum, however, 
shall not include any damage occurring after January 1, 1932. 

(3) Probable effect in Washington of future operations of smelter. 

Provided that the company having commenced the installation and opera- 
tion of works for the reduction of such fumes, proceeds with such works and 
carries out the recommendation of the Commission set forth in answer to 
Question (5), the damage from such fumes should be greatly reduced, if not 
entirely eliminated, by the end of the present year. 

(4) Method of providing adequate indemnity for damages caused by future 
operations. 

Upon complaint of any person claiming to have suffered damage by the 
operations of the company after the first day of January, 1932, it is recom- 
mended by the Commission that in the event of any such claim not being 
adjusted by the company within a reasonable time, the Governments of the 
United States and Canada shal] determine the amount of such damage, if — 
any, and the amount so fixed shall be paid by the company forthwith. 

(6) Any other phase of protle:n arising from drifting of fumes on which 
Commission deems it proper or necessary to report and make recom- 
mendations in fairness to all parties concerned, 

(a) The Commission deems it proper and necessary in fairness to all parties 
concerned to report and make recommendations with reference to the reduc- 
tion of the amount and the corcentration of SO. fumes drifting from the 
smelter of the company into she United States. 

The company has erected and put in operation the first of three sulphuric 
acid units, each with a capacity of 112 tons per day, which it proposes to 
erect for the purpose of reducing such fumes. . 

The company has represented to the Commission that said units, together 
with a pilot plant with a capacity of 35 tons per day, which has been in opera- 
tion for some time, will produce 147 tons of acid per day thereby reducing the 
amount of sulphur discharged frorn the stacks of said smelter by 49 tons par day. 

The company has further represented to the Commission that it will have 
a second 112-ton sulphuric acid plant in operation in or about the mcnth of 
May, 1931, and a third unit of like capacity in or about the month of August, 


* Mar omitted from the JOURNAL. 
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1931, and that when said units are compted as aforesaid, they, together 
with said pilot plant, will be using 123.5 toas of sulphur extracted. from said 
fumes, thereby extracting approximst=ly 35 per cent of the total sulphur 
content of the fumes discharged from said stacks. . 

The company has further represented tha- the plants and works constructed 
and contemplated by it as aforesaid w_L ne eassitate the expenditure cf a sum 
in excess of $10,000,000, the greater part of which has already been expended.. 

The Commission Ta a reports and commends that, subject to the . 
provisions hereinafter contained, the ecmpany be required to proceed as ex- 
peditiously as may be reasonably possiole vith the works above referred to, 
and also to erect with due despatch suck furcher sulphuric acid units and take 
such further or other action as may be n2cessery, if any, to reduce the amount 
and concentration of SO, fumes driftinz from its said plant into the United 
States until it has reduced the amount by seme means to a point where it will 
do no damage in the United States. 

(b) The Commission further recornmends that the Governments of the 
United States and Canada appoint scizntises from the two countries to study 
_and report upon the effect of the wcrss erected and contemplated by the 
company as aforesaid, on the fumes drifing from said smelter into the 
United States, and also to report from tims to time to their respective gov- 
ernments in regard to such further or other works or actions, if any, as such 
scientists may deem necessary on the pert of -he company to reduce the amount 
and concentration of such fumes to the 2xtent hereinbefore provided for. 

(c) When the company has reducec she amount and concentration of SO, 
fumes emitted from its plant at Trail, British Columbia, and drifting into the 
territory of the United States, to a point wlere it claims it will do no damage 
in the United States, then it shall so nct_fy fhe Government of Canada, which 
shall thereupon forthwith notify the Government of the United States, 
which may then take up the matter with the Government of the Dominion | 
of Canada for investigation and cons.cera7ion to determine whether or not 
it has so reduced the amount and the concentration of SO». 

(d) The question of whether or not Łe ecmpany is proceeding with expedi- 
tion as aforesaid may be taken up åt any time by the Government of the 
United States with the Government of Caasda for further consideration. 

` (e) This finding and recommendation under Question (5) must be reed 
in connection with Questions (1), (2, (8) and (4); that is to say, if these 
conditions as above stated, under Ques:ion_(5) are fully met, there will be no 
future indemnity to pay, that being imcludsd in the amount of damages em- 
braced under Question (2), except as hereinafter provided. 

(f) Any future indemnity will arise cnlyif and when these conditions sed 
recommendations stated under Question (© ere not complied with and fully. 
met, and then only in respect of any damage done after the first day of 
January, 1932, as hereinafter provided. 

(g) The word “damage” as used in this Jocument shall mean and include 
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such damage as the Governments of the United States and Canada may 
deem appreciable, and for the purposes of paragraphs (a) and (c) hereof, 
shall not include occasional damage that mey be caused by SO. fumes being 
carried across the international boundary in air pockets or by reason of un- 
usual atmospheric conditions. Provided, however, that any damage in the 
State of Washington howsoever caused by said fumes on and after January 1, 
1932, shall be the subject of indemnity by the company to any interests so 
damaged, and shall not be considered as included in the answer to Question 
(2) of the reference, which answer is intended to include all damage of every 
kind up to January 1, 1932. 

2. It is further recommended that the amount of the indemnity specified 
in Question (2) shall be paid into the Treasury of the United States ard shall 
be held as a trust fund for the use and benefit of persons having suffered 
damage as hereinbefore mentioned; and upon the appointment by the Gover- 
nor of the State of Washington of a responsible and bonded administrator, or 
such other person as may be appointed, he shall confer and advise with the 
members of the United States Section of this Commission, and shad have 
access to all claims and other information in the custody of said section, and 
such administrator or other person shall make a detailed list of awards to the 
various persons damaged by said fumes, and he shall allot to each individual 
claimant that part of the total sum of $350,000 to which such individual is 
entitled. Said administrator or other person shall be the sole and final judge 
of all questions referred to him, and no appeal shall lie from his decisions; and 
having perfected his list of awards as aforesaid, he shall distribute the fund 
by cheque drawn against said trust fund, and take and accept prover re- 
ceipts therefor, which said receipts shall be a full and complete release of the 
parties signing the same to all claim upon said fund. 

3. The said sum of $350,000 does not include any allowance for indemnity 
for damage to the lands of the Government of the United States. No claim 
was presented to the Commission in respect thereof, and counsel for the 
Government of the United States at the last public hearing announced that 
any claim in connection with such lands was withdrawn. The Commission, 
therefore, finds that any claim of the Government of the United States for 
past damages in respect of said lands has been waived. 

4. The Oommission further finds and recommends that Stevens County is 
entitled to compensation for damage to property owned by it within said 
zones, but that said county is not entitled to indemnity for alleged loss of 
taxes by reason of such fumes, suzh claim being regarded by the Commission 
as too remote and indefinite to permit of adjudication herein. 

.5. The Commission does not recommend any indemnity for alleged loss of 
trade by business men or loss of clientele or ‘income by professional men 
resident in the City of Northport, within the said zones, such claims being 
regarded by the Commission as too remote and indefinite to permit of adjudi- 
cation herein. 
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Signed in the City of Toronto, on Saturday, February 28, 1931. 


C. A. MAGRATH P. J. McCuMBER 
Joun H Barruerr GEORGE W. KYTE 
W. H. HEARST A. O. STANLEY 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO! 


WILLIAM E. CHAPMAN v. UNITED MEXICAN STATES 
(Docket No. 3400; Decisizn No. 169) 
Opinion rendered October 24, 1930 


It is unnecessary to give any detailed consideration to the generalities of writers on inter- 
national law who have repeatedly stated that ccnsular officers are entitled to special protec- 
tion. In the instant case the special protection is concerned with a situation in which there 
was a threat against the personal safety of the coasul, aa explicit warning of imminent danger 
promptly communicated by him to the proper a1thoriti2s, some assurances of special provec- 
tion were received by him upon which he was warranted to rely, but no such protection was 


given. 

In international practice, a small guard is freqaently stationed at foreign consular premises 
to protect the foreign representatives against threatened danger, as a matter of comity and 
to meet international obligations. It cannot p_ausibly be contended that it was impracti- 
cable for the Mexican authorities to comply wich suck a request of the American consul. 

In the light of the facts revealed by the record, ard in accordance with the applicable 
principles of law, the Commission is constrained to sustain the charge of lack of protection 
made by the United States. With respect to the charge of failure to take proper steps to 
apprehend and punish the criminal, while it seems to te clear that more effective measures 
could have been taken to apprehend him, in tke light of the record it cannot be said that 
there was a manifest failure to meet the obligations of international law. 


Commissioner Nreusen, for the Commission: 

Claim is made by the United States cf America in this case in the amount 
of $50,000, gold currency of the United States, with interest, on behalf of 
William E. Chapman who, on July 17, 1927, was shot and seriously wounded 
at Puerto México, Mexico, where he was at the time stationed as consul of 
the United States. The claim is predicated on allegations with respect to 
the failure of the Mexican authorities tc give proper protection to the claim- 
‘ant and the subsequent failure of the authorities to take proper steps to ap- 
prehend and punish the person who did the shooting. The substance of the 
allegations contained in the memorial is as follows: 

The claimant, William E. Chapman, during the year 1927 was assigned by., 
his government to the City of Puerto México, Mexico, as consul and was 
recognized as such by the President of Mexico on May 4, 1927, 

On June 29, 1927, the claimant receixed a communication dated June 27, 
1927, from the American Consulate General at Mexico City containing the 
information that some unknown persoa or persons had transmitted to the 

1 Under the convention concluded Sept. 8, 1923, as extended by the convention of Aug. 16, 
1927. H. F. Alfaro, Presiding Commissioner; Fred K. Nielsen and G. Fernández Mac-. 
Gregor, Commissioners. 
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American Embassy at Mexico City a threatening communication. The 
writer or writers of that communication declared the intention to effect the 
destruction by dynamite of all American Embassies and the death of all 
American principal diplomatic and consular officials, if two men, named 
respectively Sacco and Vanzetti, were executed as the result of a verdict 
against them in connection witha charge of murder which was then pending 
in courts of the United States. The instruction from the American Con- 
sulate General directed the claimant and otaer consular officers stationed in 
Mexico to apprise the Mexican authorities in their respective districts of the 
receipt of this threat and to request such action on the part of the local Mexi- 
can authorities as might be necessary to insure the safety of American 
consular personnel and property. 

On June 30, 1927, the claimant addressed letters to the Governor of the 
State of Vera Cruz, the Jefe de la Policia Judicial at Puerto México, and the 
Presidente Municipal of Puerto México, furnishing the information that a 
threat had been made against tre consulate to which he had been assigned 
and requesting that adequate protection be granted to him and to the prop- 
erty of the consulate. 

The letters addressed to the Governor of the State of Vera Cruz and to the 
Chief of the State Police at Puerto México, were not answered. However, 
the Municipal Presidente at Puerto México transmitted to the claimant a 
carbon copy of a communication addressed to the Chief of Municipal Police. 
In addition to the letters addressed to these officers, the claimant, on numer- 
ous occasions, spoke to the Chief of the State Police and to the Presidente 
Municipal in regard to the matter of the threats, but none of these authori- 
ties manifested more than a passing interest in the situation. No provisions 
of any nature were made to furnish the consulate or the claimant with any 
protection other than that which had customarily been accorded previous 
to that time. 

On July 17, 1927, just before daylight, a masked man entered the Ameri- 
can consulate and shot the claimant through the’ shest. Mr. Chapman im- ` 
mediately informed Dr. J. J. Sparks, a British vice consul stationed in Puerto 
México, and also a practicing physician. Dr. Sparks immediately came to 
the claimant, rendered first aid and later treated the claimant for the wound 
which he had received. The bullet directed at the claimant entered his 
chest a few inches from the heart and pierced his lung, its exit being under 
the left arm about eight and a half inches from the point of entry. As a re- 
sult of this wound the claimant constantly suffered great pain and discomfort 
for a period of three or four months, and ever since that time has experienced 
difficulty in taking a deep breath, and he is and will remain in a seriously 
weakened and permanently impaired condition. Prior to the time of the at- 
tack in question he enjoyed good health. _ 

Within a period of fifteen minutes after the claimant was shot a police 
officer of Vera Cruz came to the claimant’s residence and left within a few 
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minutes apparently for the purpose of pursuing and apprehending the person 
who was guilty of the shooting and who 2ad been described to the officer. 
_ Shortly thereafter the Presidente Municipal called on the claimant and was 
informed of all of the details with referance bo the attack and the shooting. 
About three days thereafter two men identfying themselves as detectixes 
from Mexico City called on the claimart enc were shown all of the evidence 
which had been left by the criminal, but berond mere investigations az the 
site of the crime no efforts were made by then to apprehend the person who 
had shot the claimant. | 

The memorial also furnishes figures shcw:ng the expenses of medical at- 
tendance which the claimant incurred. 

This Commission and other internatioral tribunals have often given ap- 
plication to the general principles invoked in the instant case that a govern- 
ment is required to take appropriate step;. to prevent injuries to aliens and 
to employ prompt and effective measures to apprehend and punish offendars 
who have committed such injuries. Ths Commission has also considered the 
subject of the special protection due to a consular officer. That matter is of 
some importance in the instant case, since it is contended that the claimant 
was entitled to such protection. However, the subject is presented in an 
aspect in which it reveals no real difficulties. Citation is made by the Ameri- 
can Agency to statements found in numzercus works on international law and 
in diplomatic correspondence to the effact that consular officers are entitled 
to special protection. But the argument particularly stressed in the instant 
case is that the claimant was entitled tc such protection because sericus 
threats had been made against his safety; that such threats had been brought 
to the attention of the appropriate Mexicen authorities; and that the consul 
had received assurances that protection wauld be given. Of course a request 
for protection in a case of threatened denger may be appropriate in any case 
involving the safety of an alien having ro Cflizial status, and compliance w-th 
such a request will be prompted by the desire of authorities of a government 
to take action with a view to avoiding any just grounds for complaint by the 
government to which the alien belongs 

In the presentation of the instant case there was some discussion of the 
scope and application of the rule with respec: to the protection of aliens. A 
government obviously is not an insurer of zhe safety of such persons, and the 
same may be said relative to the safety of s consular officer, even though cue 
account be taken of his special positior. 

It of course is an important point wnether authorities have been put on. 
notice with respect to apprehended illegal acts. On June 29, 1927, the 
claimant received from the American Consul General in Mexico City a 
communication dated June 27, 1927, which zeads in part as follows: 

The Embassy has Fa to the Consulate General a copy of an 


unsigned communication, dated June 23, 1927, at Mexico City, threat- 
ening the destruction by dynamite of ‘American Embassies in Latin 
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- America and the death of principal diplomatic and consular officers if 
Sacco and Vanzetti are executed. The text of the communication is 
appended to this circular. 

The Foreign Office has been requested by the Embassy to take ap- 
propriate action here and in paces where American consular offices are 
established in Mexico. You are directed to apprise the Mexican au- 
thorities in your respective district of the existence of this threat, the 
first oz its kind to be received by the Embassy, in order that adequate 
measures may be taken for the protection of the consular personrel and 
property. 

The threatening anonymous communication to which reference was made 

by the Consul General reads as follows: 


We make known to the personnel of that Embassy, that in case of the . 
execution in Boston, Mass., of Sacco and Vanzetti, we have definite in- 
structions in all our societies in Latin America to dynamite the buildings 
of the North American Embassies, including that in the Republic of 
Mexico, with the object of klling the principal representatives, Am- 
bassadors and Consuls. (Translation from Spanish.) 


On June 30, 1927, the claimant took action in compliance with the instruc- 
tions received from the Consul Genaral. On that day the consul wrote three 
letters: one to the Municipal President of Puerto México, another to the 
Chief of the Judicial Police at thet place, and another to the Governor of the 
State of Vera Cruz. The consul ir his letter to the Municipal President re- 
ferred to the Sacco and Vanzetti affair and to the instructions received from 
the Consul General and requested that provision be kindly made for effective 
protection in case the Governor of Massachusetts should allow the execution 
of the death sentence pronounced against the two convicted men. More 
specifically, the consul said: 


According to my memory I saw a press despatch that the court had 
fixed the 9th of next July as the day of the execution, but on any day 
the Governor can make his ecision to execute them or not, and in the 
event he does the danger will run from then, but naturally mare im- 
mediately after the execution. 

As vou know it will not be difficult to protect this consulate against 
any attempt, but only by placing policemen in front and at the kack of 
the house and in a case of such a strange nature as this one they should 
be men in whom is lodged the utmost confidence, ready to confront 
whoever dares to commit a crime of the category stated in the note 
which was received by the American Embassy at Mexico City. 


The consul in his letter to the Governor enclosed a copy of his communica- 
tion to the Municipal President at Puerto México, and further said: 


Attentively I request you to issue your respectable orders for the pur- 
pose of guaranteeing the protection which with absolute certainty 
would be given by the American authorities to the Mexican Constls and 
Consulates in the United Statas in a similar case. 

I know that the Mayor of Puerto México is considered kind-hearted, 
but at the same time the town is poor he can not keep more than a few 
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policemen to keep order and on some occasions he himself patrols at 
night to assure the town against kandits a thing which deserves much 
appreciation by the public. So that n a crisis like this in which erimi- 
nals plan to impose ‘in the event of she execution of Sacco and Vanzetti I 
Hane it will be necessary to have the aid of the State police stationed at 

this port. - 


The consul in his communication to tae Shief of the State Police a Puerto 
México, said: . 
Attentively I request of vou the kindness to take the steps necessary 


to guarantee the protection whica under definite instructions of my 
superior, the American Consul General at Mexico City, I am asking. 


The consul’s action was justified and wasin proper form. With respect to 
this point it is immaterial whether it mey ke considered that what the consul 
requested was special protection due to ths indication of unusual danger, or 
special protection required by the consul’ position. From the instructions 
given by the Consul General at Mexico City, it appears that the attention of 
the Mexican Foreign Office had been called to the threat against Amer.can 
representatives. It appears that the zorsul received no acknowledgment 
from either the Governor or the Chief of the State Police. However, there 
was sent to him by the Municipal Presid2nt what appears to have been a 
copy of instructions transmitted by the latter to the Chief of Police.. Taese 
instructions read in part as follows: l 

Mr. William E. Chapman, North-American Consul in this city, ir his 
attentive note of June 30 past, tells mə that, in compliance with instruc- 
tions of the Consul General of the United States in the City of Mexico, 
he calls to the attention of our autaorities the fact that the Embassy of . 
the United States in the Capital of tke Republic, has received a threat- 
ening note, without signature, that is to say an anonymous communica- 
tion, dated the 23rd of the same monch of June ultimo, which textually 
is as follows: 

With a view to avoiding any attenrpt of the nature of that suggested 
against the person of the Consul of she United States at this port or 
against the interests which the said ‘Sonsulate has in this port, please 
exercise active vigilance by day as well as by night at the Consulate of 
reference, establishing a secret service which can prohibit any daager 
which could be aimed at the edifice cited or the Consul. 


_ The Municipal President therefore evicently recognized the propriety of 
the consul’s request and issued proper Cirections, as is shown particularly by 
the reference to use of “a secret service.” 

Some argument was advanced by co:nsel for Mexico with repeat to the 
nature of the warning which the authorisies received, and the extent of appre- 
hension which it might naturally occasion. It was argued that imminent 
danger calling for immediate action wes not necessarily prompted by what 
the consul disclosed, and furthermore, that it was not conclusively shown 
that Chapman was shot by some Sacco- Vanzetti sympathizer, since he might 
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have been wounded by some one who felt a personal grievance agairst the 
claimant. | . 

As against contentions of this zind, counsel for the United States argued, 
among other things, that it could be reasonably assumed that, had protection 
been given, the consul would not have been injured. In a case such as that 
under consideration the matter of warning obviously is important in connec- 
tion with the question of respcnsibility. The arguments of counsel for 
Mexico would have force if it could be shown that there is a substantial basis 
for the views he expressed as to the nature of the warning communicated to 
the authorities. It seems to be clear from the evidence in the record that 
the person who shot the consul did not enter she consulate for the purpose of 
robbery. And in the course of an investigation by Mexican authorities the 
consul observed that he was on gooc. terms with the people of Puerto México, 
and that he had no enemies among them. He referred to a business concern 
as probably being unfriendly to him. However, neither in what he says nor 
in anything said or done by the authorities is there a suggestion of suspicion 
that this concern employed an assassin. The Municipal President, in the 
course of the investigation, referrad to the information he had received from 
the consul as to threats to kill all diplomatic and consular representatives in 
Latin American countries as a reprisal for the sentences pronounced on Sacco 
and Vanzetti, and he further referred to instructions which he gave with re- 
gard to the protection of the consular premises in response to the consul’s re- 
quest. 

With respect to the point as to the imminence of danger conveyed by the 
warning which the authorities received, it is pertinent to bear in mind that 
the consul, in his letter to the Municipal President, stated that according to 
his (the consul’s) recollection “the court had fixed the 9th of next July as the 
day of the execution” of the two convicted men, and the consul added “but 
on any day the Governor can make his decision to execute them or not, and in 
the event he does the danger will run from then, but naturally more immedi- 
ately after the execution.” This was certainly an explicit warning of pos- 
sible immediate danger. It may not be altozether without bearing on this 
subject of warning that beginning as early as the spring of 1926 there had 
been serious activities directed agairst American representatives and Ameri- 
can property in different parts of the world by sympathizers of th2 two 
convicted men. Considerable inZormation on this subject is given in the 
record. | 

A point was raised in behalf of Mexico with respect to the capacity of au- 
thorities to give protection. Correlative rights and obligations on the part 
of each member of the family of nations are derived from international law. 
It would be difficult plausibly to contend that an unreasonable request was 
made by the consul, or that the Mexican authorities would have found it im- 
practicable to comply with it. The consul’s request and the instructions 
which it appears were given by the Municipal President really had the same 
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purport. It may be concluded that zhere would have been no great in- 
convenience in stationing a small guard at the consular premises for a while, 
until the consul considered it to be unnecessary, or it might be said, until the 
authorities had good reason to assume tkat it was no longer required. In 
international practice use is undoubtedly zrequently made of such a form of 
protection for foreign representatives a3 a matter of comity and with a view 
to meeting international obligations. 

The question of capacity to give protect-on has been oii in different 
aspects. In the case of the Home Missonary Society, presented by zhe 
United States against Great Britain under an arbitral agreement signed Au- 
gust 18, 1910, the tribunal referred tc tke difficulty of affording on a few 
hours’ notice “full protection to the buildings, and property in every isolated 
and distant village.” In this case the triburial considered principles. ap- 
plicable to the responsibility for acts of -nsurgents.2 This Commission in 
the Solis case,? Opinions of the Commissioners, 1929, p. 48, and in the Cole- 
man case, tbid., p. 56, emphasized with respect to similar questions as to re- 
sponsibility for acts of insurrectionists ‘the capacity to give protection, and 
the disposition of authorities to employ proper measures to do so.” Ob- 
viously, however, any question as to capacity to give protection in cases of 
this character is very different from any question of this nature that might be 
raised in the instant case. . 

It seems clearly to be proper to take some account of the argument made 
with respect to the special position of a zorsular officer. Consular officers do 
not enjoy immunities such as are accordec to diplomatic officers with respect 
to matters pertaining to exemption from “udicial process and from taxation. 
But undoubtedly international law secures to them protection agains im- 
proper interference with the performarce of their functions. And it is well 
recognized that under international law and practice, they have a rigat to 
communicate with local administrative authorities with respect to proteztion 
of their nationals. Moore, International Law Digest, Vol. V, pp. 61, 101. 
Assuredly a consul is privileged to communicate with such officials regarding 
the protection of himself and of the prop2rty of his Government. 

In the instant case we are concerned on_y with requests made to officials of 
this character. Apart from any question as to the propriety of commuricat- 
ing with military authorities, as it was siggested in argument in behal of 
Mexico that the consul should have dore, it must be concluded thab ob- 
viously, especially in times of peace in a sommunity such as that at Puerto 
México, the consul communicated with tae proper officials. 

Writers on international law have repeatedly stated that consular officers 
are entitled, to use the language of Philinore, to “a more special protection 
of international law than uncommissiened individuals.” Commen-aries 
_ upon International Law, Vol. 2, 3rd ed., p 270. See also Vattel, Law of Na- 
tions, Chitty’s Edition, Chapter 6. Ssction 75; Oppenheim, Internaticnal 

2 This Journan, Vol. 15 (1921), p. 294. 3 Byid.. Vol. 23 (1029), p. 454. 
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Law, Vol. I, 3rd ed., pp. 599-601. In a message sent to the Congress of the 
United States on December 2, 1851, President Fillmore, in referring to an at- 
tack on a Spanish consular officer in New Orleans in 1851, interestingly men- 
tioned the importance of consular officers in the relations of states, and ob- 
served that they as well as diplomatic officers ‘‘are objects of special respect 
and protection, each according to the rights belonging to his rank and sta- 
tion.” Moore, International Law Digest, Vol. VI, p. 813. 

It is unnecessary to give any detailed consideration to the appropriate 
application of generalities of this kind to individual cases. In the instant 
case the argument with regard to special protection is concerned with a situa- 
tion in which there was a threat against the personal safety of a consular 
officer; some assurances of protection of that kind were received by the con- 
sul; he was warranted in relying on them; but no such protection was given. 

In the Mallén caset decided by this Commission, Opinions of the Commis- 
stoners, Washington, 1927, p. 254, consideration was given to the special posi- 
tion of a consular officer and to the protection due to him because of his pub- 
lic character. Account was taken in this case of the element of warning of 
possible danger to a consular officer. 

In behalf of Mexico it was contended that the United States was under 
obligation to give special protection to Mr. Mallén, Mexican Consul at El 
Paso, both because of his character of consul and because protecticn had 
been asked for him by the Government of Mexico. In this case the Commis- 
sion took into consideration, among other things, an act on the part of a 
deputy constable, Franco by name, which was considered to be a private act 
committed by this magistrate, who either slapped the consul in the face or 
knocked off his hat. For this act Franco was fined $5.00. No international 
delinquency was predicated on this occurrence, but the view was taken, in 
connection with a subsequent serious assault committed by Franco on the 
consul, that the authorities having had warning of Franco’s animosity toward 
the consul had acted imprudently and improperly in maintaining Franco in 
office and in not protecting the consul by some proper method against the 
possibility of an assault such as occurred. Liability was also fastened on the 
United States on additional grounds. 

A warning of imminent danger was communicated to Mexican saone 
in the instant case. One official evidently took note of the warning and is- 
sued suitable instructions to meet the situation. These instructions were 
not carried out. Evidence in the record in connection with an investigation 
into the shooting of Mr. Chapman, including testimony given by the Mu- 
nicipal President himself, clearly shows that no such vigilance as that di- 
rected by the former was exercised. Perhaps less than what both of them 
suggested might have sufficed, but it appears from the evidence that no 
special precaution was taken. 

In the light of the facts revealed by the record and in accordance with the 

4This Journan, Vol. 21 (1927), p. 803. 
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applicable principles of law, the Comm s:ion is constrained to sustain the 
charge of lack of protection made by -he Jnited States in this case. 

With respect to the second complaizt set forth in the memorial, there un- 
fortunately is before the Commissioc buz meagre information. We have 
only she sworn testimony of the const] ard a short record of investigations 
made by the Chief of the Judicial Police and by the Judge of First Instance in 
Puerto México. 

It appears that the President of M -xico in communicating with military 
authorities who made some investigation n the town expressed the opinion 
that, in view of the smallness of that piace, there seemed to be no reason why 
the criminal should not be apprehend2d That is a reasonable conclusion, 
but oi course the criminal may not hare zemained in the town. There is no 
record of any steps taken to capture hm in any locality outside of the town 
where he may have gone. . But it is dicfieut to form any conclusion as to the 
practicability of locating him if he lef tae town. The consul emphatically 
expresses the view that local officials whe came to the consulate shortly after 
the shooting should have promptly undertaken or initiated measures of pur- . 
suit instead of lingering, as he said th :y dd, in the consular premises. He 
further expresses the confident belief that f a police officer who came to the 
consulate had pursued the criminal th: chances of capture would have been 
excellent. There seems clearly to be -ustification for the consul’s critic:sm. 
But conclusions of the Commission wth respect to fault entailing interna- 
tional responsibility must be based oa evidence of manifest wrong or 
error. 

The consul mildly criticized the inacti7izy of two men who he states came 
from Mexico City three days after the crime and represented themselves to 
be dezectives. However, we have practically no information as to what they 
did. 

The consul speaks in complimentary -erms of the activity of General 
Anayo, who it appears came to Puerto M$xico about thirty-six hours after 
the shooting from San Geronimo and rema.ned three or four days engaged in 
the work of investigation. The consul speaks in similar terms about General 
Navarro, a local military commander. Unfortunately there is not before the 
Commission any record of the investigetior made by the military authorities. 
It appears that the Judge of First | nstance endeavored to obtain irom 
Genezal Anayo a copy of the record of -het investigation, and that the general 
replied that it was not possible to put æ the former’s disposition the record of ° 
proceedings made by the office of the Chi2f of Garrison at the port, since that 
record was of a purely military characzer and was made in secret. The 
record has not been produced by the Mezizan Agency in the proceedings be- 
fore the Commission. It is not clear ~hy a report of this kind should be re- 
garded to be of such a secret nature tnat it could not be produced in these 
proceedings for the purpose of throwizg lizht on an important point. 

From a record submitted by the v[lexican Agency it appears that the 
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crime came to the notice of the judicial police about six o’clock in the morn- 
- ing of July 17th, two hours after it had been committed. The Chief of the 
Judicial Police started to make an investigation. On the day of the crime, 
that is, July 17th, he took the statement of the consul. On the following 
day he took a fuller statement from the consul and also the statements of 
several other persons. On July 21st he turned his record over to the Judge 
of First Instance. The Judge of First Instance on July 25th ordered that an 
investigation be made with a view to apprehending and punishing the crimi- 
nal. Pursuant to that order there was a reéxamination of the witnesses who 
had already testified and of two additional witnesses. The witnesses who 
had previously testified merely reaffirmed their statements. The two addi- 

tional witnesses contributed but slight information. 

It seems to be clear that more effective measures could have been taken 
to apprehend the criminal, but in the light of the record before us we are not 
disposed to say that there was a manifest failure to meet the obligations of 
international law. 

The consul was seriously wounded, and it seems to be remarkable that he 
escaped death. His views as to the permanent character of his injuries are 
confirmed by his attending physician, Dr. Sparks, who, referring to the state- 
ments made by the consul, says under oath that they are “‘but a mild manner 
of stating the facts, since manifestly a bullet could not pass through a human 
body as it did in this case without cutting through important tissues and 
leaving them in a weakened condition.” The Commission considers that an 
award of $15,000.00 should be made in this case. 


Decision 


The Government of the United Mexican States shall pay to the Gevern- 
ment of the United States of America in behalf of William E. Chapman the 
sum of $15,000.00 (fifteen thousand dollars), without interest. 

Done in Mexico, D. F., this 24th day of October, 1980. 


(S) H. F. ALFARO, 
Presiding Commissioner 
(S) B. M. ENGLISH, (S) Freep K. NIELSEN, 
Secretary Commissioner 
(S) Jost ROMERO, (5)` G. FERNÁNDEZ MACGREGOR, 
Secretary Commissioner 
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ARBITRAL AWARD IN TJE MARTINI CASE! - 


Arbitral Tribunal: Osten UNpÉN, Presielcnt; F. A. Guzman ALFARO, Vene- 
zuelan member; CESARE TUMEDEI, Malian member. 


Rendered at Genevc, May 3, 1980 


An error of fact in the compromis should noi Î e an obstacle to the examination by the. 
Arbitral Tribunal of all the different phases of tse case in accordance with the presumed 
intentions of the parties. 

The action brought against the Martini Congany by the Government of Veneziela in 
1905 in its Court of Cassation, as the result of wh the company’s concession was cancelled 
for ncon-performance and the company required t- nake certain payments under the c-ntract 
and for damages, was not a violation of the trea 3 of 1861 between Italy and Venezvela be- 
cause of injury done to the concessionaire by . monopoly granted by Venezuela to one 
Feo alleged to be contrary to the provisions of t - treaty. 

The Arbitral Tribunal being called upon also c decide whether the decision of the Vene- 
zuelan court amounted to a denial of Justice or manifest injustice, will not distingush þe- 
tween these two grounds of state responsibility, >_t finds it to have been the intent-ons of 
the parties for the tribunal to decide whether ta- decision of 1905 was manifestly ncom- 
patib`e with Venezuela’s international engageme—ts, especially those arising from the award 
of Umpire ee in the case of this company bezc-e the Italian-Venezuelan Mixed Cemmis- 
sion of 1903, 

As to the cases in which a state is held resporscle for the acts of its courts, the Arbitral 
Tribunel finds generally satisfactory the definiticrof denial of justice and manifest injustice 
of the Committee of Codification (Bases of Dicy_ssion, No. 5, Special Supplement zo this 
JOURNAL, Vol. 24, 1930, p. 52). In considering l= charge that the decision of a court was 
inspired by ill-will toward foreigners, if the decislb_ was based on law, the psychological mo- 
tives of the judges play no part. If the court of '5_raras in adopting a restrictive inte-preta- 
tion of the Martini contract on the basis of Vener elan law, reached the conclusion that the 
Feo monopoly was not eontrary to the Martini ccmession, that conclusion cannot be charac- 
terized as erroneous or unjust by an internation:Ltribunal. 

The declaration by the court of default in the p2-ment of rent under the contract dses not 
constitute a denial of justice or manifest injustic=. In declaring the company liable so pay 
royalties on coal mined under the concession, the ._rhitral Tribunal considers that the court 
did not conform to the Ralston award; but the 2cror was one of bad judgment, not grass, 
inexcusable, voluntary and malevolent. The c-.2t also acted contrary to that award in 
condemning the company to pay damages for faire to make improvements to the property 
as required by the lease, in invoking as a grounc br cancelling the contract the comdany’s 
failure to “strictly fulfill” its obligation to supp ccal to the government at a fixed price, 
and in holding the company responsible for dama zes resulting from the suspension of vork in 
the mines during the Revolution of Liberation. 

There is an important difference between the r lation of national decisions and icterna-- 
tional judgments to the question of state respomsbility. An international award is of the 
nature cf an international treaty and constitutes a direct legal relationship between tae two 
states. According to the admitted rules of respc_ib‘lity of states, Venezuela is respensible 
for the decision of her court Holding the company | akle in manifest violation of the Ealston 
arbitral award. The Arbitral Tribunal is of the opinion that the deficiencies of the d-cision 
of the Venezuelan Court of Cassation amount tc manifest injustice within the inten ion of 
the compromis, t.e., a violation of the internatiora obligations of the state. 

A decision may contain several independent flings and certain of them may be taken 
into consideration apart from the others. Ther: might be cases in which it would be 
necessary to examine separately the different pr:misss which are at the basis of a {nding 
independently of the finding which constitutes the Conclusion, with the object of estabishing 
if a given premise constituted in itself a manifest --ustice. It is not impossible that aprem- 
ise might contain a statement of law or an affirmation of fact so unjust or decidedly con- 
trary to the mternational obligations of the stats that it would require the decision to be 
declared to be tainted with flagrant injustice e~en if the finding were justified by other 
considerations. But it is evident that in such cssx<s the decision has net in general caused ° 
any material harm to the injured party. 


1 Translated from l'Affaire Martini, une sentence rrtitrale internationale, publiée par Osten 
Undér.. (Uppsala Universitets Arsskrift 1980, Pozram 5.) Uppsala: A—B. Lundequistska 
Bokhandeln, pp. 63. 
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As to the pecuniary reparation of the company, the Arbitral Tribunal can not fully apply 
the criteria laid down by the Permanent Court of International Justicein its Judgment No. 
13, namely, “wipe out all the consequences of the illegal act and reéstablish the situation 
which would, in all probability, have existed if the act had not been committed.” The Arbi- 
tral Tribunal does not consider the annulment of the contract as a consequence of the deci- 
sion of the Venezuelan court. Aside from all other considerations invoked by the Venezuelan 
Government, the cancelling of the contract by the court for the non-payment of rent was 
indubitably justified according to Venezuelan law. The decision, therefore, caused ro harm 

to the company, and there is no sufficient reason to award pecuniary reparation to the Italian 
` Government; but the parts of the decision which are tainted with manifest injustice and 
impose obligations of payment by the company must be annulled under the heading of 
reparation. 

Dissenting opinion by the Italian arbiter. 


By a compromis signed at Rome December 21, 1920, between the Govern- 
ment of Italy and the Government of the United States of Venezuela, it was 
agreed that: 

1... . a Tribunal of Arbitral Law shall decide whether, in the action - 
brought against the firm of Martini & Co., before the Federal Court of 
Cassation, and which was terminated by the decision of the said court 
under date of December 4, 1905, there was a denial of justice, or mani- 
fest injustice, or a violation of ‘the treaty of June 19, 1861, between 
ves and Italy. 

If the EEA finds that there was a denial of justice, or manifest 
Teri or a violation of the treaty of June 19, 1861, between Vene- 
zuela and Italy, he will determine the amount of the damages which 
should be recognized as legal. 

The Arbitral Tribunal will also take cognizance of any claims which 
the Government of Venezuela has to present against the firm of Martini 
& Co. : 


Concerning the organization of the Tribunal, the compromis provides that: : 


The Arbitral Tribunal shall be composed of three‘jurists chosen one 
by each party and the third by the two arbitrators. Should the latter 
not be able to agree on the choice of the third one, this choice shall be 
made in accordance with the rules laid down in the Hague Convention 
of July 29, 1899, for the Pacific Settlement of International Disputes. 


The Tribunal was constituted at Paris, May 17, 1929, as follows: 

President: Mr. Osten Undén, Rector of the University of Uppsala, 
former Minister of Foreign Affairs of Sweden; selected by common agreé- 
ment by the President of the Swiss Confederation and by H. M. the Rig of 
Spain. 
` Members: Mr. F. A. Guzmán Alfaro, Doctor of Laws, saleated by the 
Venezuelan Government; Mr. Cesare Tumedei, Professor of Law, ewe by 
the Italian Government. 

According to the rules of procedure adopted at its meeting in Paris, May 
18, 1929, the Tribunal was to convene at Berne. The proceedings were to 
comprise two distinct phases, one written and the other oral. The written 
pleadings were to consist of the deposit with the secretary of the Tribunal 
and the communication to the members of the Tribunal and to the opposite 
party, through the secretary, of memorials and counter-memorials as follows: 
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a memorial for each party to be deposited not later than September 17, 
.1929, a counter-memorial for each party to be a ae not later than Janu- 
_ ary 17, 1980. 

The memorials and counter-memorials were deoii with the Gae i 
within the periods fixed and were the subject of communications as provided 
for in the rules of the Tribunal. 

The oral pleadings were opened at Berne, April 16, 1930. The parties were 
represented by their agents, viz., Italy, Mr. Vittorio Scialoja and Mr. Ugo 
Aloisi; and Venezuela, Mr. Gaston Jéze, Mr. F. Arroyo Parejo and Mr. 
Arminio Borjas. 

At the meeting of May 3, 1930, at Geneva, the Tribunal rendered ‘i 
following 

Apert AWARD 


The Arbitral Tribunal, constituted in accordance with the compromis of 
December 21, 1920, between the Government of Italy, “ Applicant,” and the © 
Government of Venezuela, “Respondent,” composed as set forth above, 
after hearing the parties, their statements and their conclusions, has ren- 
dered the following award: 

The Government of Italy has requested the Arbitral Tribunal, after having . 
rejected all contrary claims and exceptions: 

. (a) To recognize and declare that in the action brought against the 
firm of Martini & Co., before the Federal Court of Cassation of Vene- 
zuela, and which was terminated by the decree of the said court under 
date of November 5, 1907, there was manifest injustice, denial of jus- 
tice, and at the same ‘time a manifest violation of Article 9 of the treaty 
of June 19, 1861, between Venezuela and Italy; 

(b) To declare, consequently, that pecuniary damages are due, and to 
fix the amount of the said damages, taking into consideration the data 
and conclusions set forth in the special memorial, which, for that pur- 
pose, was drawn up and submitted to the Arbitral Tribunal under date 
of September 17, 1929. 


In its memorial relative to the settlement of damages, the Italian Govern- 
ment claims damages amounting in round numbers to 30,000,000 bolivars. 
It will be noted here that the words under (a): “the decree of the said 
court under date of November 5, 1907” constitutes a modification of the 
original request of the Italian Government, which, instead, read: “the 
decision of the said court under date of December 4, 1905.” 
The Venezuelan Government on its part has requested the Tribunal to 
decide: K 
(1) That in the action brought against the firm of Martini & Co., 
before the Federal Court of Cassation, and which was terminated by 
the decision of the said court under date of December 4, 1905, there was 
xo denial of justice, nor manifest injustice, nor violation of the treaty 
cf June 19, 1861, between Venezuela and Italy; 
(2) That, consequently, there is no occasion to award, in law, any 
pecuniary damages against the State of Venezuela. 
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In response to the Italian memorial on the question of damages, the 
Government of Venezuela, while denying absolutely the right of the firm of 
Martini & Co. to damages, concludes that the Italian Government has not 
given proof of its right to indemnity. ; 


THE FACTS 


According to the statements presented to the Tribunal by the agents of 
the parties in their written memorials and counter-memorials, as well as in 
their oral pleadings, the facts pertaining to the origin of the case are as fol- 
lows: 

1. On December 28, 1898, the Venezuelan Government granted, by a 
contract approved by the Federal Congress on May 29, 1899, and for a 
period of 15 years beginning from the date of approval of the contract by the 
Congress, to the firm Lanzoni, Martini & Co., a national enterprise known 
as the ‘‘Guanta Railroad, and Naricual, Capiricual and Tocoropo Coal 
Mines,” situated in the district of Bolivar in the State of Bermúdez, includ- 
ing in the lease: a wharf for the loading of the coal, a warehouse, shops, 
railroad lines between Guanta and the mines, with rolling stock, material on 
hand, bridges, the said mines and all other rights belonging to the National 
Government in this enterprise. 

The company agreed to pay the government an annual rental of 104,000 
bolivars, in monthly installments of 8,666.66 bolivars each. It agreed, in 
addition, to pay the government 0.50 bolivar for each ton of coal mined. 
The company also agreed never to charge the government more then 25 
bolivars per ton for the coal that the government might use for its warships 
or for any undertaking under its direct administration. The company was 
obliged to stand the expense of all improvements, repairs and enlargements 
necessary for exploitation on a large scale, as well as to perfect the line of the 
railroad and the rolling stock. All this work was to start within four months 
following the approval of the contract by the National Congress and to be 
completed within eight months after that date, subject to an extension of 
four months in the event of force majeure. This work once completed, the 
mines were to be declared in operation. From the date of this declaration, 
the company was to pay the rental agreed upon. In addition, the company 
had to deposit in the Bank of Caracas the sum of 50,000 bolivars as a guaran- 
tee for carrying out the work in question. The government agreed to order 
the return of this deposit as soon as the mines were declared in operation. . 
If the company fulfilled the obligations of the contract for the term of the 
lease, the government was obliged to extend its concession for ten years; at 
the end of which period, the lessees agreed to deliver to the National Govern- 
ment, under inventory and in a perfect state of preservation, and without any 
right to indemnity, all the stock turned over to them by the government, 
with its improvements. If, on the other hand, the company suspended, 
the exploitation of the mines and the work on the railroad, without justifi- 
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able cause and for six consecutive months, it was to be obliged to pay the 
government the sum of 20,000 bolivars in specie. If, notwithstanding this 
fine, the suspension were to.continu2 for six more consecutive months, the 
contract would be forfeited, and the mines, with the improvements made, 
along with the railroad, would become the property of the government with- 
out the payment of any indemnity whatsoever tothe company. The latter, 
on its part, was to be released from che payment of customs charges for the 
equipment needed for the exploitation of the property rented. Furthermore, 
the government agreed to exempt from military service, even in time of war, 
all the personnel employed in the service of the enterprise. It was further 
provided that any doubts or controversies arising over the interpretation of 
the contract or of its application shonld be decided by the Venezuelan courts 
_ in conformity with the laws of the republic and were not to be made the basis 
for international reclamations. 

The declaration that the mines were in operation was made September 5, 
1900, after the government had allowed the company an extension of time 
as fixed by the contract, which wes asked for by the lessee on account 
of the delay caused in the operations by political events taking place in 
Venezuela, at that time. 

The firm of Lanzoni, Martini & Co. had been constituted E A 10, 
189&, with a capital of 125,000 lire. In 1899 the company had increased its 
capital by 375,000 lie. According to the information contained in the 
Ralston award and confirmed by the applicant, but denied by the respondent, 
the silent partner Del Buono had contributed 2,000,000 bolivars to the busi- 
ness and had accepted bills of exchenge amounting to 800,000 bolivars. 

On July 7, 1901, the active partner, Antonio Martini, informed the Min- 
istry of Public Works of Venezuela that the company had changed its 
firm name to that of Martini & Co., as the result of the dropping out of An- 
tonio Lanzoni as a partner. 

II. In May, 1902, the contract being then in operation and the company 
having taken various measures to assure the exploitation of the enterprise, 
such as the bringing over from Italy, on the steamship Allessandro del Buono, 
of some Italian workmen and important materials for the concession, the 
Venezuelan Revolution of Liberation, which had broken out the year before, 
spread to the Province of Bermúdez where the enterprise of the pompany 
was situated. 

Under these conditions, the company suspended the work of eon, 
beginning with the summer of 1902. Following the period of the civil war, 
Mixed Commissions for the settlement of certain foreign claims against the 
Venezuelan Government were instisuted by the protocols signed at Wash- 
ington, February 13 and May 7, 1903. 

The company presented to the I-alo-Venezuelan Commission a claim for 
damages against the Government of Venezuela. 

The claim was decided by the umpire of the said mixed commission, the 
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American citizen Jackson H. Ralston, in an award rendered in Washington, 
July 8, 1904. 

The umpire held that Venezuela, up to a certain point, was responsikle for 
the attacks committed against the Italian workmen. Venezuela was also 
held responsible for the repeated acts of its military authorities in attempting 
to enlist in its armies Venezuelans employed by the company. The umpire 
was of the opinion that the closing of the port of Guanta, while entirely legal 
and within the power of the gavernment as against the world at large, ren- 
dered the government, under the terms of the contract and vis-à-vis the 
company, responsible up to a certain limit. After settling that point, the 
umpire proceeded to estimate the damages suffered by the applicant up to 
February 1, 1904. For reasons set forth in the award, the umpire assigned 
to the company one-third of the amount which it might have earned for a 
period of twenty months, or 256,944.42 bolivars. The government was 
held responsible, also, for the paper blockade and for the closing of the port 
of Guanta, as well as for its untimely interference with the workmen. After 
having examined the various amounts entering into the account between the 
company and the government, among them the rent due for the period from 
June 1, 1902, to February 1, 1904, the umpire allowed the company, as dam- 
ages, the sum of 111,228.74 bolivars. As for the various material damages 
occasioned to the property of the applicant, the umpire allowed the com- 
pany the sum of 72,500 bolivars. It was accordingly ordered and decreed 
that there be accorded, in favor of the Kingdom of Italy, for the account 
of Martini & Co., the sum of .441,949.82 bolivars, payable by the. United 
States of Venezuela, conformably with the protocol of February 13, 1903, 
‘without prejudice to the right of the applicant to demand payment by the 
government before any court of jurisdiction for services rendered after 
September 1, 1903. 

It is to be noted here that on October 11, 1904, by an act signed in the 
presence of a notary at Rome, the firm of Martini & Co. was converted irom 
a limited liability partnership into one of unlimited liability. - 

TII. On November 8, 1904, the Procurator General of Venezuela, under 
instructions of the Minister of the Interior, summoned before the Federal 
Court of Cassation of Caracas, the firm of Martini & Co., in the person of its 
manager and active partner, Antonio Martini. The Procurator General 
based his summons, among other things, upon a certificate drawn up by the 
Ministry of Public Works according to which the company had abstained 
from paying 390,000 bolivars for rent due up to October 28, 1904, on the fact 
that the improvements which the company had agreed to make had not 
been made, and in that the company, beginning May 29, 1900, had not given 
to the Ministry of Public Works information as to the quantity of coal mined 
nor had it paid the percentage of 0.50 bolivar per ton mined; and also on the 
fact that the company had suspended the operation of the mines after the 
month of May, 1902. The Procurator General demanded that the com- 
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pany consent (1) to the canceling of the lease under the resolutory provision 
implicit in all bilateral contracts in the event that one of the contracting 
parties does not fulfill his obligations, a condition foreseen in Article 1,131 of 
the Civil Code of 1896 (Art. 1,187 oz the code of 1904); the Procurator de- 
manded in addition that the company consent (2) to pay to the government 
the sim of 390,000 bolivars for rent due the 28th of. October, 1904; (3) to pay 
to the government the sum: due for the coal mined up to the date of this de- 
mand, at the rate of 0.50 bolivar per ton, the quantity mined previously to 
be determined by an expert examination of the books of the company; 
(4) to pay the total sum of all the import duties from which it had been ex- 
empted; (5) to deliver to the government all the machines, stocks of tools, 
rails, etc.; (6) to pay the interest accrued and to fall due on the sum of 390,- 
000 bolivars, due for arrears in rent, at the rate of 3% per year; (7) to pay 
the damages-interests which had been caused to Venezuela through the 
non-performance of the contract, as well as the costs of the lawsuit. Upon 
the petition of the Procurator General, the court, functioning as a court of 
original jurisdiction, decreed, November 11, 1904, the sequestration of the 
mines, the railroad, the wharves and the stocks of tools, which seizure was 
sustained by the court January 27, 1905. At the hearing before the court 
on January 14, 1905, the Procurator General, taking the Ralston arbitration 
into account, modified his request relative to the sum demanded for rent 
due; instead of 390,000 bolivars, he asked for the rent due since February 1, 
1904, which was to be fixed by experts; at the same time, he withdrew the 
sixth point of his original demand. The company made answer, in due 
course, to the various points of the petition. The company showed that the 
government had granted to a certain Antonio Feo the monopoly of the 
shipping of oxen from the ports of Guanta and Puerto Cabello to the Island 
of Cuba. By this concession it had diminished the enjoyment of the thing 
leased, which gave to the company the privilege of asking for a reduction of 
the amount of the rent, in accordance with the terms of Article 1,540 of the’ 

Civil Code. In its cross-action the company asked that the government — 
consent to the reduction of the yearly rental in proportion to the diminution 
of the enjoyment of the thing leased, and that it pay the damages caused to 
the company by the proceedings taken against it, and for the costs of the 
suit. According to the statement of the Italian Government, the company 
maintained, in addition, that the Venezuelan Government had denied it the 
exemption from the payment ef customs duties for the stock of tools neces- 
sary for the operation of the enterprise. 

The court then proceeded to examine the merits of the case. The decision 
of tke court was rendered December 4, 1905. The court held that the con- 
tract had not been performed on the part of the company because of (1) 
non-payment of rent, (2) non-payment of the royalty of 0.50 bolivar per 
ton of coal mined, (8) failure to make improvements and necessary repairs 
to the mines and to the railroad, (4) dafective supply of coal to the Venezuelan 


JUDICIAL DECISIONS | 561 


Government for its warships, (5) suspension of work in the mines without 
just cause. The court declared that the exceptions of which the company 
sought to take advantage did not exist and that the Feo contract, taken 
into account: by the court in respect to the counter-claim, did not establish 
a fact by reason of which it would be proper to reduce the arrears in rent, 
pursuant to Art. 1,540 of the Civil Code. For these reasons the court 
granted the petition of the Procurator General. The concession contract 
was declared canceled, the company was condemned to pay the arrears of 
the rent due from February 1 to November 8, 1904, and also whatever 
amount might be due for the coal mined up to the date of the claim, at the 
rate of 0.50 bolivar per ton. The settlement of the arrears was to be dane by 
experts in conformity with the contract; as far as the second sum was con- 
cerned, it would be arrived at by an expert examination of the books of the 
company. The latter was also condemned to pay the total amount of duties 
from which it had been exempted and to deliver to the government the 
machines, tools, etc. of the enterprise. The company was also condemned 
to pay the damages caused by the non-performance of the contract, as well 
as those resulting from the suspension of the work, and those resulting from 
the failure to make improvements and from the deterioration which followed. 
These-damages were to be fixed by experts. It was also declared that there 
was no ground for a counter-claim. There was no special judgment rela- 
tive to the costs of the suit. : 

The decision of December 4, 1905, had thus left in suspense certain points 
concerning the settlement; points which, according to the decision, were to 
be regulated by experts. At the instance of the Procurator General, under 
date of January 15, 1905, the court, by its order of the 17th following, pre- 
scribed for the carrying out of the expert examination which was to com- 
plete the points left unsettled. The court discussed this examination in 
several sessions and approved the results by decree of November 5, 1907. 
The compromis does not mention, however, this last phase of the action. 

IV. The decision of the court of December 4, 1905, provoked various 
diplomatic démarches on the part of the Italian Government. Following 
these démarches and the answers of the Venezuelan Government, the two 
governments came to an agreement in the compromis of Rome of December 
21, 1920. 


THE LAW 


The Arbitral Tribunal must consider, in the first place, a preliminary 
question touching the limits of its competence. According to the compromis, 
the Tribunal must decide if the United States of Venezuela shall be held 
liable for the attitude of the Federal Court of Cassation of Caracas “in the 
action . . . which was terminated by the decision of said court under date of 
December 4, 1905.” The applicant has made known that it has learned, 
through the documents presented by the respondent in the present case, that 
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the decision of December 4, 1905, manéioned in the compromis, has not put 
an end to the action. This decision was followed by an expert examination - 
and a definitive decree, under date >: November 5, 1907, concerning the 
resul; of the said examination. The a>plicant maintained at first that this 
secord phase of the action is included ir the compromis and should, therefore, 
be submitted to the judgment of the £rbitral Tribunal. ‘The terms of the 
compromis contain on this point an ez-cr of fact, since the action against the 
firm Martini & Co. before the Cour of Caracas was not ended with the 
decision of December 4, 1905. This 2-ror in the date should not be an ob- 
stacle to the Tribunal examining, in e>cordance with the presumed intentions 
of the parties, the action against the V artini firm in all its different phases. 
In the course of the oral pleadings, kewever, the applicant has modified his 
conclusion so that he now asks only thet the decree of November 5, 1907, be 
taken into consideration as interpr=ting the real meaning of the decision 
of December 4, 1905. 

The respondent has formally deniec the competence of the Tribunal to 
pass upon the second phase of the azsion. In support of this denial it has 
invoked the exact terms of the con.2-omis. Besides, the respondent has 
maintained that it would never hav2 consented to have the decree of No- 
vember 5, 1907, relative to the resus cf the expert examination, submitted 
to an international jurisdiction, since the firm of Martini has not appealed 
from this decree, although such appeal was possible according to the Vene- 
zuelan law of eivil procedure. For zhe Government of Venezuela it is a 
question of principle not to accept dinlematic intervention, nor any recourse 
to international arbitration, until the lccal remedies have been exhausted. 

The Arbitral Tribunal is not conrpetent to judge if the attitude of the 
Court of Caracas after the decision cf December 4, 1905, renders Venezuela 
respcnsible for a denial of justice, manifest injustice, or violation of the 
treaty of 1861. After the modificata of its conclusion on this point, the 
Italian Government asks instead that tre latest decision be considered as the 
authentic interpretation of the deckien of December 4, 1905. The Tri- 
bunal concurs in this thesis. If the iscree of November 5, 1907, helps to 
clarify the decision of December 4, 1905, which is doubtless the case, the 
Tribunal can rely upon the decree cf 1907 in forming its opinion of the 
meaning and import of the decision af 1905. 

The Arbitral Tribunal will now examine the question as to whether the 
decision of 1905 constitutes a violucibn of the treaty of June 19, 1861, 
between Venezuela and Italy. 

The argument of the applicant rar be reproduced as follows. In the 
action, the firm of Martini alleged zat the Venezuelan Government, in 
granting to a certain Feo the monopoly to ship oxen from the ports of 
Guanta and Puerto Cabello to the Idaad of Cuba, had violated the contract 
of concession. The Italian Governmert expresses the opinion that the Feo ' 
contract also constituted a violation of the treaty of commerce between 
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Italy and Venezuela of June 19, 1861, by which each of the contracting 
parties agreed not to grant any monopoly to the prejudice of the citizens of 
the other state, aside from certain exceptions contained in the treaty. 

The Feo contract was signed November 25, 1903, for one year to begin at 
a, date prior to May 1, 1904; it could be prolonged for another year at the 
will of the contracting parties. In fact, it has been in force only from the 
10th or 30th of April, 1904, to, it appears, the 30th of April, 1906. In the 
contract Mr. Feo agreed to establish a line of steamers between the Vene- 
zuelan ports of Puerto Cabello and Guanta andthe ports of the Hepublic 
of Cuba. On this subject, Article 5 of the contract is important. This 
article is couched in these terms: 

The National Government engages, on its part, not to allow the 
‘establishment of any other steamship line for the transport of cattle 
from the Venezuelan ports herein specified to any of the ports of the 
Republic of Cuba. | 

Article 9 of the treaty of 1861 which, according to the opinion of the appli- 
cant, was violated by the Feo contract, reads as follows: 

The two high contracting parties engage not to grant, in their re- 
spective states, any monopoly, exemption, or privilege, to the detriment 
of the commerce, the flag or the citizens of the other state. The provi- 
sions of the present article do not extend to the privileges for the articles 
of which the commerce belongs to the two nations respectively, to 
patents of invention, of improvement and of introduction, which remain 
entirely governed by the particular laws and regulations in force in the 
two countries. The coastwise trade will be governed, in the two states, 
by the particular laws in force. 

The applicant is of the opinion that, according to Article 9 each of the 
contracting states had agreed not to grant any monopoly of whatever 
nature, that might hurt the commerce, the flag or the citizens of the other 
contracting party. The Italian Government claims that the Feo monopoly . 
was to the detriment of the Martini Company and that consequently it 
constituted a violation of the treaty. On the other hand, the respondent 
places a different interpretation on Article 9. According to the latter, the 
article expresses only the principle that the citizens of one of the contracting 
‘parties should not, by virtue of their nationality, be placed in a state of in- 
feriority in relation to nationals or to other foreigners. This stipulation 
would then be a simple application of the general two-fold principle set 
forth in the treaty: (1) the benefit of national treatment conceded on a 
reciprocal basis, by one of the contracting states to the other; (2) the benefit 
of the most-favored foreign nation. 

In addition, the respondent has raised a preliminary question, formulated 
in the Venezuelan counter-memorial (p. 115) as follows: 

The arbitrators will have, in the first place, to ask themselves if, in 


the conditions under which it is presented in the Italian claim, the 
allegation of the complaint based upon the violation of Article 9 of the 


aah . 
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treaty of 1861 is not outside the terms of the compromis. Article 9 of 
the treaty of 1861 was not invoked by the Martini Company in the 
action of 1904-1905. Not the slightest allusion to it was there made. 
(San one say then, under these conditions, that the Federal Court of 
Cassation has violated . .. Article 9 of the treaty of 1861... ? 


The Arbitral Tribunal has not teen assigned the function of judzing 
whetaer or not the act of the Venezuelan Government in signing the Feo 
contract constituted a violation of zhe treaty of 1861. According to the 
compromis, the Arbitral Tribunal shail deside if “in the action brought 
against Martini & Co.,” there was a ~io_ation of the treaty of June 19, 1361, 
between Venezuela and Italy. The terms of the compromis seem too precise 
to permit an interpretation tending z0 attribute to the Tribunal the power 
of also examining whether the Feo concession was granted by the govern- 
ment contrary to the treaty. The Arbitral Tribunal hence is only competent 
to judge whether, by its decision in the Martini Case, the Federal Court of 
Cassation of Caracas has rendered Venezuela liable according to the treaty 
of 1861. It is a question for the Arbitral Tribunal to judge the attitude of 
the Court of Caracas by reference to the treaty. 

Taking as a hypothesis that Artic.e 9 of the said treaty referred to con- 
tracts of the type represented by the Feo contract, there is good reason to 
suppose that, according to the intentior of the contracting parties, it would 
fall to the governments themselves to cppose monopolies causing prejudice 
to the interests of their respective rat-onals. When it is a question of a 
general provision such as the prohib_ticn of monopolies, it could not be as- 
sumed, in the opinion of the Arbitrel Tribunal, that a private citizen of a 
contracting state could be authorized to invcke himself this provision before 
the courts of the other state. The government alone was competent to 
judge if a claim based on the treaty was opportune. This being so, we are 
led to the conclusion, a fortiori, that a tribunal requested to settle a dispute 
relative to a contract of monopoly, has n> reason to examine ez officio whether 
the monopoly is in conformity with the treaty. 

If the Italian Government, relying upon the treaty of 1861, had entered a- 
complaint against the Feo contract b2fore the Venezuelan Government, and 
if, as a result, the Federal Court o Cassation, in the action against the 
Martini Company, had, in rejecting tie -nterpretation of the Italian Govern- 
ment, declared the contract in conformity with the treaty, in that case 
the court would have rendered the Gcvernment of Venezuela responsible 
for the violation of the treaty, assumirg that the Italian interpretation of 
the prohibition of monopolies was correct. But such was not the situation. 
- It has not been alleged that the Italicn Government acting under the treaty 
of 1861, presented any complaint whatsoever against the Feo contract 
before the decision of 1905. It even appears that its first diplomatic recla- 
mation relative to the said treaty wes made a long time after the Feo con- 
tract had ceased to be valid. The question relative to the interpretation 
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- of the treaty of 1861 was not submitted to the Court of Caracas. Be- 
sides, neither did the Martini Company invoke the. treaty before the 
court to justify its claim respecting the Feo contract. In the course of that 
action, there was examined only the question of ascertaining whether the 
Feo contract constituted a violation of the concession agreement and hence 
could justify on that ground a reduction of the amount of the rent. . On 
this point the conclusions of the company were rejected in the decision of 
1905, without the Federal Court of Cassation. having passed upon tae legiti- 
macy of the Feo contract in other respects. In view of this state of things, 
the Arbitral Tribunal is of the opinion that it is not necessary to examine 
under any other aspects the meaning and scope of the provisions of the 
treaty of 1861 relative to the monopolies envisaged therein. 

Furthermore, it is interesting to observe what has been the attitude adopted 
by the Italian Government vzs-d-vis the other monopolies granted to indi- 
viduals by the Government of Venezuela. The Italian counter-memorial 
contains on this point the following information (p. 134): 

Moreover, it does not seem appropriate under the actual circumstances 
to refuse to the Italian Government the right to demand the execu- 
tion of a treaty, because of the fact that, on other occasions, due to a 
friendly spirit (important interests of Venezuela were then involved), 
it has not wished to impede such measures as the Venezuelan Govern- 
ment might have taken with the object of assuring its interests. Such 
was the case when the National Congress declared “the manufacture, 
importation and sale of matches a part of the national income” with 
the manifest object of increasing the revenues of the state, whose 
finances were very sorely tried. 

In reference to other instances mentioned in the Venezuelan memorial, 
in which the Italian Government did not protest, it suffices to remark 
that no prejudice had been caused to Italian subjects. 


It results from the foregoing that the Italian Government—and recipro- 
cally the Venezuelan Government—could have had its reasons for not pre- ` 
senting a claim against a monopoly decided upon in the other contracting 
country. | 

Upon the preceding considerations, the Arbitral Tribunal reaches the 
conclusion that in the action against the Martini Company there was no 
violation of the treaty of June 19, 1861. 

The Arbitral Tribunal will now examine the question whether “in the 
action brought against Martini & Co., before the Federal Court of Cassation, 
and which was terminated by the decision of the said court under date of 
December 4, 1905, there was a denial of justice, or manifest injustice.” 

The Arbitral Tribunal desires to make first some observations on the 
notions of. denial of justice and manifest injustice. 

At the time of the signature of the compromis, the parties seem to have 
been in agreement that a state is responsible for the attitude of its courts 
toward aliens, on the condition that this attitude should be characterized 
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as one of a denial of justice or of manifes- Injustice. The two notions in 
question are designed, in consequence, to ce-ver certain cases where, accord- 
ing to international law, a state is responsitle for the attitude of its courts. 

For the decision in the present case, the Arbitral Tribunal need not stop 
at the theoretical distinction between deni1l of justice and manifest injus- . 
tice. On the contrary, the question raised is whether these two expressions 
of the compromis encompass all. the cases where a state is responsible for the 
attitude of its courts, or only certain of them. On this subject, the Arbitral 
Tribunal can limit itself to the following cbservations: it follows from the 
memorials submitted in the course of tha arbitration proceedings that, 
according to the intentions of the two p.rties, the Arbitral Tribunal is 
competent to decide as to the responsibility eventually incurred by Vene- 
zuela in the event that the decision of 1905 is manifestly incompatible with 
its international engagements. The point cf view of the respondent on this 
subject has been repeatedly set forth. 

The Venezuelan memorial states on page 19: 

The Venezuelan Ministry of Foreign Affairs and the Legation of Italy 
not having been able to agree on the question as to whether or not 
there appear, clearly, in the judgment criticized, a denial of justice, a 
manifest or notorious injustice, or obvios violation of international law, 


Venezuela accepted the submission o? she question to arbitration, be-. 
cause arbitration is and always has been a rule of its publie law. 


In the Venezuelan counter-memorial, the following is found on page 43: 


The Committee on Codification, whzch only had been charged with 
the duty of stating the positive law ectually in force, recognized as 
manifest injustice the violation of the o aligations of a treaty or of inter- 
national law and ill-will toward a foreigner as such. 


In the same counter-memorial, page 48, E is stated: 


In actual positive international law, denial of justice and manifest 
injustice do not exist except in certain hypothetical cases, strictly and 
limitedly enumerated, by the Commi.tee on Codification: they are 
cases of denial of access to the courts, of incompatibility with the 
obligations resulting from a treaty, of unwerranted delay on the part of 
the courts, of manifest ill-will toward a foreign litigant as such Or as & 
national of a particular state. 


The words “obligations resulting from a treaty” are not, however, 
identical with the expression used by the Committee on Codification. The 
latter appears in another passage of the Verezuelan counter-memorial. In 
reproducing the said opinion of the Committze on Codification, the counter- 
memorial states, on page 42: 

As for the Committee on Codificatior, denial of Justice and manifest. 
injustice appear in the following hypotkeses: 
(a) A state is responsible for damage suffered by a foreigner as the 


result of the fact that: 
1. He is refused access to the courts so defend his rights. 
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2. A judicial decision which is final and without appeal is incompati- 
ble with the treaty obligations or other international obligations of the 
State. 

3. There has been unconscionable delay on the part of the courts. 

4. The substance of a judicial decision has manifestly been prompted 
by ill-will toward foreigners as such or as subjects of a particular state, 

(b) If the damage suffered by a foreigner is the result of the courts 
following.a procedure and rendering a judgment vitiated by faults so 
gross as to indicate that they did not offer the guarantees indispensable 
for the proper administration of justice. 


The respondent cites also the following passage as a doctrine of law 
(Venezuelan counter-memorial, page 34): 

Every violation of local laws with respect to foreigners is not a denial 

of justice. By itself, the violation of internal law is inoperative. To 


constitute a denial of justice there must be joined a violation of general 
international law or of the conventional law of the states in litigation. 


The Arbitral Tribunal may, therefore, rely on the statement of the re- 
spondent, as well as on that of the applicant, when it expresses the opinion 
that it is authorized to examine whether the decision of 1905 constitutes an 
obvious violation of the international obligations of Venezuela. In view of 
the circumstances, this thesis seems also to be the only one which would 
satisfy the purposes of the compromis. The question assumes importance 
by reason of the statement of the applicant that the decision of 1905 con- 
stitutes a violation of the international obligations of the respondent ` 
arising from the Ralston arbitral award. 

On the other hand, in regard to the specification of cases in which a state 
is held responsible for the acts of its courts, the Arbitral Tribunal is of the 
opinion that the passage cited from the Committee on Codification, al- 
though not containing a perfect definition, describes in a satisfactory 
manner for the purposes of this award the general sense of the notions denial 
of justice and manifest injustice. Each of the parties has appealed to this 
passage. 

However, an observation must be added which applies particularly to 
the present case. The applicant has submitted that the Venezuelan court, 
when handling the Martini case, was influenced by the government and was 
inspired by ill-will toward foreigners. In support of this opinion, various 
indices of different values have been presented. The Tribunal is not in a 
position to form an opinion upon the motives that might have inspired the 
Venezuelan judges at the time of the Martini case. If the decision of the 
Venezuelan court is based upon law, the psychological motives play no part. 
On the other hand, the defects in the decision may be such as to cause the 
inference of bad faith on the part of the judges, but, in this case also it is the 
objective character of the decision which is deuisive Besides, it is to be 
remarked that the Arbitral Tribunal has taken as a point of departure the 
supposition that “manifest injustice” within the meaning of the compromis 
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comprehends the obvious violation of the international obligations of Vene- 
zuela. But as regards the international responsibility of Venezuela on this 
point, the psychological motives of the judges have no importance. 

The Italian Government has criticized on several points the actior 
brought against the Martini Company before the Federal Court of Cassation. 
at Caracas; specifically, it has attacked the decision that was rendered De- 
cember 4, 1905. This decision sets forth the non-performance, in several 
respects, on the part of the Martini Company, of its obligations resulting 
from the concession agreement, and summarizes as follows: 


Considering that, in the presence of such antecedents, the non-per- 
formance of the contract on the part of the company follows from the 
acts shown in the proceedings. ' 

That the resolutory condition is always implicit in bilateral agree- 
ments in case one of the contracting parties does not fulfill its obligation. 
That in such a case the contract is not thereby annulled; the injured 
party has the choice of compelling the other to execute the contract, if 
possible, or of demanding its annulment, without counting the payment ` 
of damages and interest. 


After having examined certain counter-claims submitted in the course of 
the action by the Martini Company, and after having rejected them, the 
Federal Court of Cassation continues by declaring cancelled the contract of 
concession and condemning the Martini Company to the payments and 
deliveries in kind indicated above under THE FACTS. 

The Italian Government alleges that all the instances of non-performance 
enumerated in the decision are false constructions and that the Martini 
Company had never failed on any point of the contract of concession. The 
applicant at the same time avers that the Federal Court of Cassation has 
given proof of manifest injustice in not entertaining the exceptions taken 
by the Martini Company against the petition of the Procurator General, 
and in rejecting the counter-claim of the Martini Company which was based 
upon the so-called non-performance of the contract by the Venezuelan Gov- 


ernment. The two parties having discussed at length before the Arbitral - | 


Tribunal the different points of the decision of 1905, the Tribunal now passes 
to the examination of these points. 


1. Default in payment of arrears in rent from February 1 to November 8, 1904. 


In the “considerations” of the decision of 1905, it was set forth that the 
Martini Company had neglected to fulfill its obligations under Article 2 
of the contract of concession, since the company was debtor for the arrears 
due after February 1, 1904. It was also stated that the payment of rent 
at the times due under the agreement is one of the principal obligations of the 
lessee (Article 1536 of the Civil Code of 1896, Article 1544 of the Civil een 


now in force). 
The decision finally condemns the company to pay “the arrears of rent 
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due from February 1, 1904 to the 8ih of November of that same year... . 
The settlement of the amount of the said arrears will be made by experts, in 
conformity with the contract.” 

The applicant observes with respect to this part of the decision: (1) that 
it does not fix the amount in question but refers the responsibility for its 
determination to the experts, whereas it is simply a question of arithmetical 
calculation that the amount representing the rent for nine months is 77,999.94 
bolivars; (2) that the Martini Company had not reimbursed the rent for 
those months, because it owed nothing on that account, in view of the special 
circumstances; (3) that in any event, during the long period preceding Feb- 
ruary 1, 1904, the Government of Venezuela had neglected to fulfill its obli- 
gations according to the contract, as was set forth in the Ralston award, and 
that it is this circumstance which prevented the Martini Company from 
fulfilling its contractual obligations for some time after that period. The 
applicant submits also that the above-named amount of 77,999.94 bolivars 
was much less than the sum of 441,949.82 bolivars which Venezuela 
had to pay according to the Ralston award. However, the applicant 
made the following declaration on this subject (Italian counter-memorial, 
page 52): 

But one thing is certain, in point of fact and already judicially de- 
termined, that the compensation was not objected to by the Martini 
Company in the trial of the case. It is for that reason that we cid not 


consider putting forward in our first memorial this argument to demon- 
strate the manifest injustice of the Judgment of the Court of Caracas. 


The Arbitral Tribunal has not examined this criticism from any other 
point of view than from that of the existence or non-existence of a denial of 
justice or of manifest injustice. Now it is quite evident that the facts men- 
tioned under (1) can prove neither denial of justice nor manifest injustice. 
The objection raised under (3) implies, in the first place, it would seem, the 
allegation that the company, by virtue of the non-performance of the con- 
tract on the part of the government for a period prior to February 1, 1904; 
found itself in such a difficult financial situation that it could not resume 
immediately the payment of the rent provided for by the contract. But 
this impossibility of an economic character could not obviously justify, by 
itself, the suspension of the payment of the rent. 

In the second place, the exception mentioned under (3) above is based 
upon the opinion that the company ought to be exempted from paying rent 
for a certain length of time after February 1, 1904, since the enterprise could 
not be put in condition for exploitation without considerable preparation, 
and it gave no output during this period of preparation. The applicant 
asserts that, according to a rule of civil law generally recognized, the pay- 
ment of rent may be suspended as long as the thing rented cannot be utilized, 
be it due to the acts of the lessor or to fortuitous circumstances. Moreover, 
the applicant has stressed the fact that the Ralston award was not rendered 
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until July 8, 1904, and that the company cught not to have been expected 
to begin necessary preparations before that date. 

On the Venezuelan side, not only was the basis of the Italian thesis denied, 
but also the alleged fact that the exceptioa in question was raised by the 
company in the course of the case. 

In the event of the correctness of this lat statement, there would be ro 
reason for ascertaining whether an exc2ptior had been founded in law or not. 
The agents of the Italian Government, however, have invoked the conclu- 
sions submitted by the company November £2, 1905, to the Court of Caracas. 
Among them we find: 

Considering: that the other pnase f this same part of the action 
(involving the rent due beginning with February 1, 1904), the paralysis 
of the work of exploitation of th> said enterprise from which followed 
the non-fulfilment, charges and other violations named and specified in 


the libel, belong also to the category of res judicata by virtue of the 
arbitral award which renders the aatior solely responsible for such facts. 


It seems that this conclusion is the only trace of an exception submitted 
during the course of the case which was based upon the general condition 
of the enterprise after the revolutionary tro1bles as constituting a fact which 
of itself ought to exempt the company from paying the arrears. It may well 
be doubted whether the conclusion ¢ised ccnutains in fact the exception here 
in question. At all events, it must b2 admitted that the company had not 
developed this exception clearly aml precisely before the court. That 
fact might be considered as decisive were “+ a question of judging whether 
the Court of Caracas should have taken account of the exception. The 
court could not be reproached for not navinzg entertained an exception which 
was not clearly presented to it—to .udge from the photographic exhibits | 
submitted. However, the Arbitral ‘Tribunal does not stop at this sole con- 
sideration. It thinks it profitable to inqute also into the substance of the 
exception itself. 

Before broaching this question, th2 Trikunal calls attention to the fact 
that on a previous occasion the company >roceeded in another manner to 
obtain the reduction of the rent. It appecled to the Government of Vene- 
zuela for an equitable reduction of ren; for tvo years, beginning with May 29, . 
1900, by reason of the havoc and inconv:nience which the revolutionary 
troubles had caused to the enterprise. Æ reduction was’ granted by the 
government, but for one year only. It is vorth recalling also that Umpire 
~ Ralston declared, relative to a subsequen period, that the company was 
not bound to pay the rent because she erploitation of the enterprise had 
been impeded by the acts of the govermmert. 

Concerning the period of nine months following February 1, 1904, it is 
to be noted first that, according to tie statement of the applicant himself, 
“the condition of illegality” of the Venezuclan Government had ceased that 
same day by the abrogation of the decre: which had placed the port of 
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Guanta “in the third category.” It is also necessary to observe that Um- 
pire Ralston, in exempting the company from the payment of arrears due to 
February 1, 1904, did not select that date because he considered himself 
incompetent to take into account the debits and credits of the parties with 
relation to a subsequent date. On the contrary, the umpire considered him- 
self justified in taking into account the damages suffered by the company 
up to the date of the award, that is to say, July 8, 1904. That is attested 
by the following passage of the Ralston award: 


In the foregoing calculation, and in another to be subsequently made, 
the umpire estimates damages in favor of the claimant up to February 1, 
1904, not ignoring, however, the fact that the last date upon which 
claims could have been presented before the Commission, and therefore, 
in his opinion, the last possible date to which, under ordinary circum- 
stances, damages could be claimed, was August 9, 1908, but he is 
influenced by the legal principle stated in the American and English 
ra O of Law, 2d edition, volume 21, page 732, and expressed 
as follows: 


“When a court of equity grants relief by injunction for the abatement 
of a nuisance, it may award damages also if prayed and proved. In 
such case the usual practice is to assess the damages up to the rendition 
of the decree, in order to prevent further litigation.” 

To the above proposition many American and English cases are cited, 
and the damage in question, being continuous in its nature, is believed to 
fall within its clear reason. 


From what precedes it follows, in the opinion of the Arbitral Tribunal, 
that the Ralston award cannot be invoked in support of the thesis that the 
company had the right to be freed from the payment of rent during a certain 
period after February 1, 1904, by reason of certain effects flowing from the 
acts of the government or of revolutionary disturbances before that date. 
On the contrary, granting that Umpire Ralston, according to the passage of 
the award cited, took into account the damages suffered by the Martini 
Company up to July 8, 1904, the choice of the date of February Ist as the 
final date for the exemption of the payment of the rent permits rather the 
conclusion that, in the opinion of the umpire, there was no reason for extend- 
ing the exemption of the rent beyond February Ist. 

The Tribunal wishes to emphasize that it is a question here of the inter- 
pretation of the contract of concession of 1898 on the basis of the Venezuelan 
law. In order to characterize the interpretation adopted by the Court of 
Caracas as manifestly unjust, arguments of incontestable validity must be 
presented to support such an opinion. In the view of the Tribunal, the 
question relative to the obligation of the concessionnaire to pay rent during 
the period in question belongs to those which, in any country, may easily 
give rise to different interpretations, in the absence either of detailed ana pre- 
cise legislative or contractual provisions, or of well-established jurisprudence. 
It has not been proven that the interpretation of the Venezuelan law in the 
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matter, given by the Court of Caracas, was erroneous, much less that it was 
manifestly unjust. 

The Arbitral Tribunal will now concera itself with the third category of 
objections raised in advance by the appli: ant (see, under 2 above) against 
the part of the decision of 1905 here discusssd. The applicant maintains that 
the Martini Company, in contesting its daty to pay the rent, was entitled 
to invoke the non-performance of the con-ract of concession on the part of 
the Government of Venezuela. The con pany has in effect raised before 
the Court of Caracas the exceptio inadimgleti contractus, and has claimed a 
reduction of the rent by reason of the dixinution of the yield of the enter- 
prise due to the fault of the government. In addition, the company claimed 
in the course of the case, that as long as he reduction of the rent had not 
been fixed, it had the right to suspend it3 payment of the rent. It was, in 
the frst place, the putting into force of tr Feo contract which was said to 
have constituted an infraction of the contract of concession on the part of 
the Venezuelan Government. The applicant observes that the Court of 
Caracas did not even examine the questicn whether the monopoly granted 
to Mr. Feo was contrary to the obligatiza undertaken by the government ` 
in the Martini contract; rather, that it had limited itself to stating that the 
company had suffered no damage on account of the said monopoly. More- 
over, such a statement was completely erroneous. 

The respondent denies that the Feo con -ract constitutes a violation of the 
contract of 1898, and claims that the Ma-tini concession-does not imply in 
any way the prohibition of the goverament to grant to other perscns 
monopolies with a purpose different from: the Martini concession, even if 
such monopolies were to reduce the profs of the Martini Company. The 
respondent claims that the contract has caused no decrease in shipments 
from Guanta; that, on. the contrary, it ha 1 the opposite effect. In 1904-05 
and at the beginning of 1906, that is to sry, during the duration of the Feo 
contract, shipments of cattle from the port of Guanta to Cuba were said to 
have considerably developed. Besides, evan if it were held that the contract 
was not in accordance with the concession, it would be impossible to allege 
that the opinion of the Federal Court of Cassation was erroneous to the extent 
of constituting manifest injustice. 

The Feo contract has been referred to above with respect to the Italian 
allegation that the contract constituted 22 infraction of the treaty of 1851. 
The opinion that the Feo contract violated the contract of concession was 
- based upon the following argument on tks Italian side. Feo had obtained 
a monopoly of the shipment of cattle fm the two ports of Guanta and 
Puerto Cabello to the Island of Cuba. The Martini Company had an 
economic interest in having the shipment : from the port of Guanta as large ` 
. as possible, given its right to collect the vharfage dues provided for in Arti- 
cle 5 of the contract of concession. ThS right affected the vessels in. che 
form of harbor dues proportioned on tonzage and a charge for loading and _ 
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unloading; the two charges were higher for foreign vessels than for Vene- 
zuelan. Then, too, there was a duty levied directly on merchandise exported 
and imported. The latter tax was one bolivar per head of cattle exported. 
Mr. Feo would have had a greater interest in having his vessels leave from 
Puerto Cabello than from Guanta, and was in a position, due to his monopoly, 
to prevent other vessels from taking on cargoes at Guanta or to exact re- 
muneration from them for the permission to enter there. Hence the traffic 
leaving from the port of Guanta might well have diminished considerably 
on account of the Feo monopoly. 

In the course of the case, the Martini Company concluded that there had 
resulted a decrease in cattle shipments and consequently a decrease in the 
taxes collected by the company. It substantiated this assertion with sev- 
eral witnesses and with statistical data. The applicant has presented 
different calculations of the estimate of losses which the Feo contract was 
said to have caused the Martini Company. As the Feo contract went into 
operation on the 10th or 30th of April, 1904, and since the legal proceedings 
began the 8th of November of the same year, the eventual credit of the Mar- 
tini Company under this head, to make up for the rent due, could cover only 
the losses suffered between those two dates, or, about seven months. Rely- 
ing on the official statistics of Venezuela, the applicant has calculated the 
decrease due to the Feo contract by the average number of cattle exported 
each month from Guanta, at 1,925—881=1,044. Since the tax per head 
was one bolivar, the loss suffered during seven months was said to have been 
around 7,300 bolivars. However, there would have to be added to this 
amount the income from the other harbor dues and charges. 

The Arbitral Tribunal thinks it useful to examine first the complaint 
arising out of the appraisal, on the part of the Court of Caracas, of the 
practical effects of the Feo contract. The decision of 1905 contains, on this 
matter, the following “consideration” (Italian memorial, page 95): 

. . . the proof of the witnesses of the applicant, in view of the cisagree- 
ment between the declarations of Joseph Bonnan, Claudio Riva Berni, 
Pietro Amore, Guglielmo Felizzota, José A. Rose, and Francesco Mag- 
nani, is not sufficient to establish that following the contract entered 
into with Mr. Feo, the exportation of cattle from the port of Guanta 


diminished, nor does this appear in the documentary materials of the 
Ministry of the Interior (folios 16 and 20 of the brief). 


From the testimony contained in the Italian counter-memorial, it seems 
that the witnesses made, in effect, very divergent declarations, although 
many of them declared that a decrease in exportation had taken place. One 
of the witnesses gave the following figures: 37,000 head of cattle in 1903, 
and the same quantity in 1904, but only 10,000 in 1905. Seeing that in the 
proceedings before the court it was a question of the decrease in exportation 
caused by the putting into operation of the Feo contract in April, 1904, this 
testimony did not confirm the alleged effects of that contract. Another 
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witness indicated a reduction from 35,(00 or 36,000 head of cattle to 12,000 
after the Feo contract and, consequentry, a diminution in receipts from 
10,000 or 11,000 bolivars to 7,000 Gnauelly). According to the third 
witness who gave figures, the exportat:on of cattle was said to have dimia- 
ished from 30,000 to 10,000 head as £ resut of the Feo contract. When 
the Court of Caracas, in the consideration cited, referred to the documentary 
materials of the Ministry of the Intericr, t mentioned certain statistics prz- 
sented during the case, whereby approximately 14,000 head of cattle hed 
been exported from Guanta (with no sp2ciiec destination) during the secord 
half of the year 1903, about 6,100 head t=treen February 22 and April 30, 
1904 (about 5,000 to Cuba), and about 2,20C between January 1 and Febri- 
ary 27, 1905. ; 

Although it is quite possible that the Feo c mtract might have caused some 
damage to the Martini Company, it is very difficult to estimate it with ac- 
curacy on the basis of the information suppied. 

When the Court of Caracas declared that -he proofs submitted in the case 
were not sufficient to show the damage ceus-d by the Feo contract, its atzi- 
tude cannot be characterized as one of muni est injustice. 

The Tribunal now passes to the inq.tiry into the legal phases of the Fso 
contract in relation to the Martini consrazt. According to the decision 
of 1905, the Feo contract had a purpcse di tinct from that of the Martini 
contract, and this declaration seems tc r-fer especially to the juridical 
relation of the two contracts. It is necessa-y to recognize in this sequence 
of ideas, that the terms of the Martini contract cannot be invoked to sup- 
port the Italian thesis. This contrac- azccrded to the company the right 
to collect certain loading taxes at Guanca, according to a tariff indicated 
in Article 5 of the contract. The compinr kept this right even after tne 
establishment of the shipping service of vir Feo. What it reproached tre 
Government for was that Mr. Feo m-_ght, Dy virtue of his contract, arbi- 
trarily bring about a diminution in the shipments from Guanta to Cuta, 
However, such a diminution was not = meesary consequence of the appli- 
cation of the Feo contract. 

In such a case, the interpretation of a zontract of concession depends 
upon the presuppositions which the partes o the contract held at the time 
of signature. 

As the respondent has emphasized. tneme exists in several countries a 
well-established jurisprudence by which tle rights of a grantee under a 
contract of concession are interpreted somev hat restrictively. If the Court 
of Caracas, in adopting a restrictive imterprtation of the Martini contract 
on the basis of the Venezuelan law, seach: d the conclusion that the Fso 
contract was not contrary to the cortrict or concession, that conclusion 
cannot be characterized as erroneous or tnjtst by an international tribunal. 

In reaching this result, the Arbitra. Trikainal does not need to examine 
whether, in case the Feo contract had corstiLuted a violation of the contract 
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of concession, the company would have been privileged to suspend payment 
of rent by invoking the non-performance of the contract on the part of the 
government. 

The applicant invokes still another case of non-performance of the con- 
tract of concession on the part of the Venezuelan Government. The latter, 
it is alleged, did not grant to the Martini Company the exemption from 
payment of customs duties for the equipment necessary to the resumption 
of the work after the rendition of the Ralston award. The decision of 1905 
does not touch this question and the respondent denies that it was raised 
in the case before the Federal Court of Cassation. There is no trace of it in 
the photographic exhibits of the proceedings. As a matter of fact, the appli- 
‘cant referred to d document printed in Caracas in 1904 in which is reproduced 
a memorial for the defense which might have been presented to the Court of 
Caracas by the Martini Company. According to this memorial, Mr. 
Antonio Martini had called upon the Minister of Public Works to solicit 
exemption from the customs duties, in conformity with the contract of 
concession, but he had never received any reply. Consequently, the atti- 
tude of the government signified a refusal, and the company was obliged to 
countermand the orders which it had given to its:purveyors. Furthermore, 
the applicant has reproduced in its counter-memorial a report, under date 
of March 26, 1905, sent to the Minister of Foreign Affairs at Rome by the 
Royal Legation at Caracas, which seems to confirm the statemen: of the 
applicant. l 

The Arbitral Tribunal deems the particulars on this so-called infraction 
of the Martini contract very incomplete. Even if it were admitted that the 
exception in question had been presented in the case in the form indicated 
above, the infraction would have consisted in this, that the Venezuelan 
Government left without an answer a request presented orally by a repre- 
sentative of the Martini Company. Information is lacking regarding the 
date and the significance of the request as far as it concerned the quantity 
and value of the articles imported. Under these conditions, the Arbitral 
Tribunal cannot attach any importance to the fact that the decision of 
1905 does not mention this so-called non-performance of the contract of 
concession on the part of the Venezuelan Government. 

The Arbitral Tribunal returns to the considerations elope in the deci- 
sion of 1905 concerning the non-payment of rent in arrears by the Martini 
company. Although this part of the judgment might be criticized from 
the point of view of form, the reasoning of the court seems to be clearly 
indicated in the preamble. The court established the default in the pay- 
ment of the rent. It rejected the counter-claim of the company founded on 
the so-called violation of the contract of concession on the part of the. 
Venezuelan Government caused by the Feo contract. In thus refusing to 
admit that the company had the right to a reduction of the rent by reason 
of the Feo contract, the court rejected, implicitly, the exception presented by 
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the company on this ground against the pricipal claim of the government. 
It follows from the above that the Arbitr-] Tribunal cannot approve the 
thesis of the applicant that the decleration of the default in the payment 
of arrears in rent constitutes a denial of jurtice or is evidence of manifest 
injustice. l . 
For reasons purely juridical, the Court of Daracas had the right to adopt 
the point of view expressed in this part of ths judgment. 


2. Non-payment of the royalty of 50 centimes ver ton of coal mined. 


One section of the preamble of the decision of 1905 reads: 


It follows from the proceedings in ths case, according to the above- 
mentioned certificate, that the company has not effected the payment o- 
the sum of 0.50 bolivar per ton of coal extracted, the payment of whick 
it is ene to make by virtue of the sole paragraph of Article 2, already 
cited. 


The decision condemns the Martini Con_pany to pay “the sum whick 
might be due for the coal mined up tc the dete of the demand, at the rate o= 
0.50 belivar per ton.” 

The applicant avers that that part of the award is entirely wrong. Foz 
the period before February 1, 1904, the deficiency between the Martin 
Company and the government was said to have been governed by the Rals- 
ton award. A demand for payment of ducies for coal mined before thas 
date would, consequently, be incompatible with the arbitral award. Be- 
_ tween February 1, 1904, and the beginning o the action, no coal was mined. 

The respondent observes that the cecisior does not presume to order the 
payment of royalties for coal not mined. The Federal Court of Cassatior. 
had to interpret the arbitral award. The t-xt of the Ralston award being 
silent on the question of the royalty of 50 centimes, it was by interpretatior 
of the award that the Martini Company dr-w the conclusion that the saic 
award exempted it from paying the 50 œ ntimes. Even if the Federa. 
Court of Cassation had érred in the interpretation of the arbitral award, is 
would have been merely the exercise of bed judgment. But that is noz 
sufficient. .The error would need to be gress, inexcusable, voluntary and 
malevolent. l 

The respondent has not denied that the avard contemplates the paymen; 
for coal mined during the period prior to February 1, 1904. This is con- 
firmed in the counter-memorial of the applicant by data concerning the ex- 
pert examination made as a result oi the ccision of 1905 and which was 
followed by the decree of September 21, 1907. In this decree the company 
was condemned to pay royalties for soal mmed before September 1, 1901. 
that is, 7,271 tons, as well as for coal mined rom that date to July 12, 1902. 
or 7,509 tons, making a total of 14,771 tons. The amount due was fixed ky 
the Federal Court of Cassation at 7,385.50 F olivars. 
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The Arbitral Tribunal considers that the Court of Caracas, in declaring that 
the Martini Company was bound to pay the said royalties, did not conform to 
the Ralston arbitral award. It follows from that award that the umpire, in 
fixing the amount due to be paid by the Venezuelan Government, has taken 
into account certain credits held by the latter against the Martini Company. 
. If the said government had been authorized to set off against the Martini 
Company after the decision had been rendered, credits founded upon the 
same facts which had been examined by the Mixed Commission and which 
referred to the same period as the one contemplated by the Ralston award, 
the very object of the international jurisdiction would have been lacking. 
It cannot be reasonably supposed that such a procedure was compatible with 
the obligations adopted by Venezuela. It is worthy to observe also that the 
question relative to the obligation of the Martini Company to pay the 
royalties in question was the object of the attention of the Mixed Commis- 
sion. The representative of Venezuela on that commission declared as 
follows: “Martini & Co. are consequently debtors to the government for 
rent due for the mines from the month of September, 1900, and they have 
paid nothing for the coal extracted.” 

Furthermore, the Arbitral Tribunal emphasizes the fact that the Ralston 
award constituted an international act not equivalent to a decision rendered 
by a national court. The respondent has expressed a contrary opinion in 
his counter-memorial (page 35). “For reasons based on municipal law, it 
must be said that the subject considered by an international trikunal of 
arbitration does not impose itself without examination upon national judges, 
on pain of a denial of justice or of manifest injustice, in the meaning of 
public international law.” There exists, however, an important difference 
arising Irom the fact that an international arbitral award constitutes a 
direct legal relationship between two states. The arbitral award is rather 
of the nature of an international treaty than of a decision of a national court. 
As to the relation between national and international judgments, the Per- 
manent Court of International Justice has declared that it could not admit 
that a national judgment could indirectly invalidate a judgment rendered 
by an international jurisdiction (Judgment No. 13, p. 33). According to 
the admitted rules on the responsibility of states, Venezuela is, therefore, 
responsible if the attitude of a Venezuelan court is incompatible with an 
international arbitral award rendered in accordance with an international 
treaty to which Venezuela is one of the contracting parties. 

The Arbitral Tribunal reaches the conclusion that the part of the decision 
of 1905 which has just been examined constitutes a manifest violation of the 
Raiston arbitral award. ss 
3. Default in making improvements and necessary repairs to the mines and to 

the railroad. 

Concerning this question, the judgment of 1905 contains the following 
‘“‘consideration”’: 
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The state of. deterioration of tae ra road and wharves of Guanta, 
are shown by the declarations of sera-do-Sterling, Teodoro Marcano, 
Jazinto Rodriguez, Bernardino Simo1zo—s, Carlos Freeman and on folo 
29 of the report, notwithstanding shst zy Article 7 of the contract, the ` 
company obligated itself to make at it expense all the i improvements, 
repairs and extensions that might be aesessary for an exploitation in due 
form and on a large scale, as well es o prove and perfect the railwer 
and its rolling stock. 


By the terms of the decisions the Ma-tixt Company was condemned z0 
pay the damages resulting from the faiu & make improvements and fron 
the deterioration of the railroad of Guarca znd of the wharves, which sum 
_ is to be fixed by experts. 

The text of Article 7 of the contract C Cncession, cited in the decisica, 
is as follows: 

The firm of Lanzoni, Martini & C~. szrees to make at its expense sll 
the improvements, repairs and extensors that might be necessary for en 
exploisation in due form and on a -are zcale, as well as to improve src 
to perfect the railway and its rolling stock. All these works are to be . 
begun within four months following tl- approval of the present c22- 
tract by the National Congress, mas . b= finished eight months after the 
date of the said approval, with ar alavzable extension of four months 
in ease of force majeure duly proven. 


This so-called non-performance of the ccnt-act of concession is mentioned :n 
the decision as one of the grounds for tH œncellation of the contract. In 
addition, the Martini Company was omlenned by the decree of 1907, <n 
pursuance of the expert examination cazried out according to the decisicnu 
of 1905, to pay damages totalling 120,00" t-livars. 

The applicant complains of this part of the decision, claiming that the 
Martini Company had fulfilled all its obl=a:ons under Article 7 of the con- 
tract from the year 1900, and that that Zar- had been officially recognizec 
by Venezuela in that the government had declared the mines to be in a staze 
of exploitation and had renounced the giar-ntee of the 50,000 bolivars d2- 
posited in conformity with Article 9 of tae contract. The said article pro- 
vides that the guarantee in question “shll -ot be withdrawn from the sazd 
bank until the exploitation shall have >een completely installed and all the 
provisions set forth in Article 7 of the cortr=7t shall have been-carried out ”’ 

The respondent objects that this argumers was not made by the Martiai 
Company during the trial of the case. Eee Jes, the respondent claims thaz 
the restitution of the guarantee of 50,030 bciivars in September, 1900, mus; 
be regarded as indicating an executed t-aasextion between the parties rather 
than as proof that the work and improvemests stipulated by Article 7 of the 
contract of concession had been perform:-d =o the satisfaction of the lessor. 
The- question here is one of fact whick mus be proven in accordance with 
Venezuelan law. Finally, it is alleged thac the obligation of keeping tie . 
thing rented in good condition was an ol lication binding from day to daz, 
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and that the petition of the government referred to the condition of the thing 
rented at the time the company was summoned. 

It deserves to be mentioned that the Ralston arbitral award contains two 
passages on the damages to the railroads rented to the company: 

During the war the towns between Barcelona and Naricual aban- 
doned care of the roads, and as a consequence the railway line was used 
as a means of transportation by men and animals and railway traffic 
was abandoned. 


No account is taken of the injury to the railroad track, consequent 
upon its being turned into a passageway for animals, the authorities 
being pecuniarily unable during the war to keep up the roads. This was 
an unfortunate consequence of war for which the company can claim 
no personal indemnity. 


In regard to the allegation of the respondent that, in the trial of the case, 
the Martini Company did not invoke the official declaration of the month of 
September, 1900, concerning the fulfillment of its obligations under Article 7 
of the contract of concession, the Arbitral Tribunal is of the opinion that the 
applicant has refuted this assertion by referring to certain documents con- 
tained in the file of the case. (Italian counter-memorial, page 92). The 
Tribunal believes also that it has been demonstrated conclusively that the 
Martini Company had, in the opinion of the two parties at that time, ful- 
filled in September, 1900, all its obligations under Article 7 of the contract of 
concession. And it is precisely the stipulation of Article 7 which is said not 
to have been carried out. The assertion of the respondent that it is also a 
question of the omissions committed later. by the Martini Company is not, 
therefore, compatible with the terms of the decision, as has been observed 
elsewhere by the applicant. 


4, Defective supply of coal to the Venezuelan Government for its warshins. 


The Federal Court of Cassation in its decision declares that according to 

the papers in the file of the case: 
the company has refused to comply strictly with the stipulation in 
Article 4 of the contract relative to the obligation to furnish to the 
government coal for consumption by its warships at a price not to exceed 
25 bolivars per ton at any time, 

This “consideration” is one of the motives which together go to make up 
the allegation that the Martini Company had violated the contract and had 
thus given Venezuela the right to cancel it. However, no indemnity is 
stipulated for this alleged violation of the contract. 

The applicant recognizes that there have been some points of difference 
between the parties relative to the interpretation of the contract of concession 
on the question of the quality of coal to be delivered according to Article 
4 of the contract, but denies that there has been any violation of such char- 
acter as to give to Venezuela the right to annul the contract. Besides, it is 
claimed that the contractual accounts between the parties were regulated 
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by the Ralston arbitration award covering th= period up to February 1, 1904. 
As no coal was mined after that date, Verezt ela could no longer find (eee 
any reeson to invoke for cancelling the contact. 

The respondent observes that the Rastoa arbitral award says nothing 
on this point, and that, consequently, the applicant has not shown a simple . 
error of judgment, much less the constituent elements of a gross and in- 
excusable error. ` 

The Arbitral Tribunal agrees with ths oxinion of the applicant on this 
point. It believes that the Fedéral Court of Cassation, in invoking the 
refusal of the Martini Company to “strictly fulfill” the supplying of coal to 
the Venezuelan Government as a ground [or the cancellation of the contraes 
of conezssion, did not conform to the Ralstor arbitral award. The Tribunal 
refers in this connection to what was said ucder 2, above. 


5. Suspension of work in the mines withott szffictent reason. 


In the decision of 1905 it is stated: ‘ V-he-eas, it appears, from the docu- 
ments in the case, by the declarations of Cleudio Riva Berni and Francisco 
Bello, that the suspension of work in the mhes was a fact.” 

The Federal Court of Cassation condemnel the Martini Company to par 
the damages resulting from the suspensicn Cc the exploitation of the mines: 
“The said damages will be fixed by experts, who will take cognizance of the 
company’s books of account for the eva uaion of the damages relative to 
the exploitation of the mines.” 

It is to be noted that in the summons of the Procurator General, it was 
claimed that the Martini Company had suspended the work beginning im 
the month of May, 1902, without giving novice to the government. 

In Article 10 of the contract of concessior it is stipulated that: 

If the work of exploitation of the mmes and on the railroad should . 
be suspended by the company, without tastifiable cause, for six consecu- 
tive months, the latter shall pay to she National Government the sum 
of 20,000 bolivars in specie; and if, nctwihstanding this fine, the suspen- 
sion be continued for six consecutive months longer, the present contraci 
shall become null and void, and everyshirg in the mines, as well as all im- 
provements that might have been mad=2 in them, and to the railroad, 
shall become the property of the ) ational Government, without th? 
latter’s having to pay any compensetioa whatsoever to Lanzoni, Mar- 
tiri & Co., or their assignees, 


The applicant has appealed to the Ealson arbitral award as evidence 
that if the work in the mines were suspended in the month of May, 1902, 
the cause therefor was the revolutionary disorders existing in the country. 
Hence, the suspension was caused by reasons ior which the Martini Company 
could not be held liable, but rather the .zovarnment, up to a certain point. 
In a letter dated August 13, 1902, reprocuced in the Italian memorial, pag> 
133, the Martini Company gave notice te tle government at Caracas of ths 
suspension of the works. The applicant ref -rs also to Article 10 of the com- 
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tract of concession and claims that the delays therein fixed upon were not to 
begin to run until after notice had been given by the government, and the 
second delay only after the levying of fines against the company. Conse- 
quently, the government had not observed the provisions of Article 10 of 
the contract and, for that reason, the suspension of the work could not have 
been invoked as a reason for the cancellation of the contract. Finally, the 
applicant declares that, as a result of the expert examination which followed 
the decision of 1905, confirmed by the decree of 1907, the Martini Company 
was condemned, because of the suspension of the work during the period 
July, 1902~November 8, 1904, to pay an indemnity of 58,000 bolivars, cal- 
culated upon the basis that during that period it would have mined 116,000 
tons of coal and would have had to pay a tax of 0.50 bolivar per ton, making 
58,000 bolivars in all. 

The respondent has alleged, in justification for the decision of 1905, that 
this holding was due to the fact that the work had not been resumed after 
February 1, 1904. 

If the information given in respect to the expert examination and the 
decree of 1907 is taken into consideration, it is clear that the decision of 1905 
declares the Martini Company responsible for failure to fulfill the contract 
because of the suspension of work in the mines during the period when revo- 
lutionary disturbances occurred in the vicinity. Given the recital of the 
facts of the situation as set forth in the Ralston arbitral award, the Arbitral 
Tribunal is compelled to find it erroneous and unjust to hold the Martini 
Company responsible for the suspension of work during this period. In 
addition, a demand for an indemnity based upon that ground is, according 
to the principle set forth under (2) above, incompatible with the Ralston 
arbitral award. As to the period after February 1, 1904, in the opinion of 
the Arbitral Tribunal the applicant is right in that the Martini Company was 
entitled to ask for a certain time for preparation before being able to resume 
work in the mines and that the Venezuelan Government ‘did not observe 
Article 10 of the contract. The decision of 1905, which mentions the sus- 
pension of the work as one of the reasons for the cancellation of the contract 
of concession and condemns the Martini Company to an indemnity cannot, 
consequently, be justified, not even if one assumes that the decision applied 
only to the period following February 1, 1904. However, as has been shown 
above, it is incontestable that when rendering the decision, the years 1902 
and 1903 were taken into account; on this point, the Arbitral Tribunal can 
rely on the decree of 1907 as proof. 


6. Undue enjoyment of exemption from customs duties. 


The decision of 1905 contains the following passage: | 


The said company is also condemned to pay to the nation the total 
sum of customs duties of which it has been exempted; and to this end, the 
rel of the said duties will be carried out by the Chamber of 

nquiry,. 
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The applicant has observed that if it is a question of duties on tools or ma- 
terial imported for the account of the company before the month of May, 
1902, the Ralston arbitral award covers thzm. After that period no mapat 
tation of that sort took place. 

On this point, the respondent raises the: objection that the applicant has 
badly interpreted this part of the decisir. The Federal Court of Cassation . 
meant to say that the cancellation of the -+ontract had resulted in the sup- 
pression of the customs exemption, with -etroactive effect beginning with 
the entry into force of the contract. | 

It would also seem to follow from tke decision that the interpretation of 
the respondent is just. The Federal Ccu-t of Cassation did not mention 
this importation free of customs duties as constituting a violation of the 
contract on the part of the Martini Com pary and did not cite it as one of the 
causes which brought about the cancellation of the contract. It is a legal 
consequence growing out of the annulment-of the contract. On the basis of 
the expert examination which was made ef-er the decision of 1905, the bene- 
fit which the Martini Company would asv2 enjoyed under an exemption of 
customs duties during the period from Dec -mber 31, 1900—June 4, 1902, was 
calculated to be 39,893.79 bolivars. 

This legal consequence is, however, v2ry singular. The contract contains 
no special provision to justify it. Th2 reasoning of the Federal Court of 
Cassation must be taken to mean that the restitution of the amount in ques- 
tion was destined to constitute ‘a part of fhe indemnity which the Martini 
Company had to pay because of the annul:nent of the contract for its viola- 
tion by the company. The customs ex=nrtion is considered as a loss which 
Venezuela has suffered on account of the ccntract and for which the decision 
had to assign an indemnity. However, i decision did not apply retroac- 
tively in regard as well to the advarteges which Venezuela had derived 
from the contract during the period cf its operation. Consequently, the 
decision does not have the character of res oring the status quo ante as far as 
concerns all the different relations betweea the parties. On the contrazy, 
the Martini Company is condemned to pay the contractual rent up to 
November 8, 1904, and to the payment cf damages which resulted from the 
suspension of work in the mines, ete. 

For this reason, the Arbitral Tribuna: is cf the opinion that the condemna- 
tion of the Martini Company to the paymert of the sum of which it had bene- 
fited from the customs duty exemption acecrded certain materials during the 
_ contractual period which had run, impli2s an evident legal contradiction. 

It follows from the foregoing that ths erticism which the Italian Govern- 
ment has made of the case before the Fede-al Court of Cassation of Caraeas 
is, in certain respects, well founded. Tl= Arbitral Tribunal has demon- 
strated that certain findings of the deœsioa of December 4, 1905, as well as 
many of its reasons, are erroneous atid injiast. Viewing what has been said 
at the beginning of the preceding exposé im respect of the notion of manifast 
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injustice according to the compromis—notably that this notion comprehends 
the case of a violation of the international obligations of the state—the 
Arbitral Tribunal is of the opinion that the deficiencies of the decision corre- 
spond to this notion. But among the deficient parts the Tribunal does not 
include that which holds the Martini Company responsible for a violation of 
the contract of concession because of non-payment of the rent due. The 
problem presented is to ascertain if the Arbitral Tribunal can under these 
conditions answer affirmatively the first question submitted to it by the 
compromis. 

It seems that the respondent? is of the opinion that the ean may be 
characterized by manifest injustice only in case all the bases upon which it is 
founded justify such a criticism (cf. Venezuelan counter-memorial, p. 83). 
The Arbitral Tribunal cannot agree with this opinion. A decision may con- 
tain several independent findings, and certain of them may be taken into 
consideration apart from the others. There might be cases in which it 
would be necessary to examine separately the different premises which are'at 
the basis of a finding, independently of the finding which constitutes the 
conclusion, with the object of establishing if a given premise constituted 
in itself a manifest injustice. It is not impossible that a premise might con- 
tain a statement of law or an affirmation of fact so unjust or decidedly con- 
trary to the international obligations of the state to which the tribunal be- 
longs that it would require that we declare the decision to be tainted with 
flagrant injustice even if the finding were justified by other considerations. 
But it is evident that in such cases the decision has not in general caused any 
material harm to the injured party. 

In respect of the decision of December 4, 1905, the Arbitral Tribunal has 
reached the conclusion that the said decision is tainted with manifest in- 
justice in that it declares and adjudges 

(a) That the Martini Company had not made the payment of the sum of 
0.50 bolivars per ton of coal mined and that it was obliged to pay the said 
sum due for coal mined up to the date of the claim; 

(b) that the company had not made all the improvements, repairs and 
extensions prescribed by Article 7 of the contract of concession and that it 
had to pay the damages resulting from the lack of such improvemenis and 
from the deterioration of the Guanta railroad and wharves; 

(c) that the company had suspended the exploitation of the mines and that 
it had to pay the resulting damages; 

(d) that the company had to pay to the State of Venezuela the total sum 
of the import duties from which it had been exempted. 

As to the alleged non-performance of the contract of concession on the part 
of the company involving the defective supplying of coal to the Venezuelan 
Government for its warships, the Tribunal recalls that no indemnity was 
stipulated for this non-performance, but merely refers to what has been 
said above on this point. 
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The Arbitral Tribunal has been girer, oy the compromis, the authority to 
decide the pecuniary reparation’ whizh should be recognized as legal. Ac- 
cording to the terms of the compronss, i> must also take cognizance cf the 
claims which the Government of Veneztela may have against Martini & Coa. 
such claims have not been presented. tc the Tribunal. __ 

The Permanent Court of Internationel Justice has fixed the criteria ay 
which the amount of an indemnity die by reason of an illegal act should be 
determined, in the following terms (cee Judgment No. 13 of the Permanent 
Court of International Justice, page 47): 

The essential principle contaized .n the actual notion of an ilegal 
act—a, principle which seems to 3e established by international przetzce . 
and in particular by the decisiors >f arbitral tribunals—is that repara- 
tion must, as far as possible, wip cus all the consequences of the illegal 
act and reéstablish the situatior whch would, in all probability, have 
existed if that act had not been committed. 


The application of this rule in the present case offers some difficultizs, 
however. The Tribunal must first observe that it does not consider the 
annulment of the contract of concession as a consequence of the decision of 
1905, which probably would not have taken place if the Venezuelan court 
had rendered a judgment founded ertize_y on the bases of law and of fact 
established in the case. 

Assuming that the Martini Compeny had neglected without good reason 
—for the Arbitral Tribunal was not able to disprove the statement of the 
judgment in that regard—to pay the rert for nine months, the decision of 
the Court of Caracas cancelling the ccncract was indubitably justified ec- 
cording to Venezuelan law, even if one were to set aside all the other consider- 
ations invoked in favor of the.canceLaticn. 

The demand of the applicant for indemnity is, on the other hand, based 
upon the supposition that the cancelation of the contract of concession cid 
not have a legal basis. The applicant takes the position that if an illegal 
act on the part of the Court of Caracas hac not occurred, the concession wauld 
‘have remained in force until the year 1324. Since the Arbitral Tribunal 
cannot accept this point of view of the epplicant for the reasons indicated 
above, there is no reason why it should examine further into the calculaticn of 
the indemnity presented by the applcens. 

The Arbitral Tribunal hence must asce7tain if there are grounds for allow- 
ing pecuniary reparation calculated on the bases which it has accepted. ` If 
. the illegal act has caused no damage tc the company, there is not sufficent 
reason to allow pecuniary reparatior te she Italian Government (see Judg- 
ment No. 5 of the Permanent Court of International Justice, p. 45). 

However, the parts of the decision of Lecember 4, 1905, which are tainted 
with manifest injustice impose upon the Martini Company certain obliga- 
tions of payment. Although this pazment has never been made—as is 
shown by the declarations made by the agents of the two parties during the 


JUDICIAL DECISIONS 585 


oral pleadings—the obligations exist in law. These obligations must be 
annulled under the heading of reparation. In pronouncing their annulment, 
the Arbitral Tribunal emphasizes that an illegal act has been committed and 
applies the principle that the consequences of the illegal act must be 
effaced. 

For the reasons given above, the Arbitral Tribunal considers that there is 
no ground to allow pecuniary reparation to the Italian Government as a 
result of the cancellation ‘of the cortract of concession. It has not been 
proven that the Martini Company has suffered other damages as a conse- 
quence of the parts of the decision vitiated with manifest injustice. 

For these reasons, the Arbitral Tribunal 

(1) rejects the conclusion formulated by the Italian Government tending 
to declare that in the action before the Federal Court of Cassation there was 
a violation of the treaty of June 19, 1861, between Italy and Venezuela; 

(2) declares and adjudges, rejecting all opposing claims, that in the said 
action ther2 was manifest injustice ir that the decision of December 4, 1905, 
declares: 

(a) that the Martini Company had not made payment of the sum of 0.50 
bolivars per ton of coal mined and taat it had to pay the said sum dus for 
coal mined up to the date of the claim; 

(b) that the company had not made all the improvements, repairs and 
extensions prescribed by Article 7 of the contract of concession and that it 
had to pay the damages resulting from the lack of improvements and irom 
the subsequent deterioration of the Guanta Railroad and wharves; 

(c) that the company had suspended the exploitation of the mines and 
that it had to pay the damages which resulted therefrom; 

(d) that the company had to pay to the State of Vaezi the total sum ` 
of importazion duties from which it had been exempted; 

(3) decides that by reason of the attitude thus taken by the Federal Court 
of Cassation vis-d-vis the Martini Company in the said action, the Vene- 
zuelan Government is bound to recognize, as a right of reparation, the annul- 
ment of the obligations of payment imposed upon the Martini Company, 
which are indicated under (2) (a-d), above. 


ÖSTEN ÜNDÉN 
Stig Sahlin 


M. Tumedei, unable to agree but in part with the result of the award, de- 
sires to add to it the statement herewith annexed. 


(1) I regret not to be able to subscribe but in part to the opinion of my 
colleagues, and I feel obliged to summarize the points upon which there 
exists a divergence of opinion, beginning with the question which we may 
consider as the most important. 
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I 
Exclusion of all pecuniary reparction m favor of the Italian Government 


I might adhere to the opinion of my ccl_ezgues when they recognize tast the 
Court of Caracas decided to declare she cancellation of the Martini lease upan 
five charges of non-performance of she s cntract on the part of the Company 
and that four of these five charges vere z-oundless and clearly unjust. 


But they add that the said decision can nevertheless be considerad as ` 
justified by virtue of the existenc2 of the sole charge which survives the 
declaration of manifest injustice (namely, the non-payment of rent) ;in which 
they find (for the moment I am not dide deine this opinion) neither denial 5 
justice nor flagrant injustice. 

Besides, the decision of the Court of Caracas in holding that the Martini 
Company was in default because of nd1a-payment of rent could not have 
helped being influenced by the decision, recognized today as unjust, relative 
to the existence of the four other charges invoked by the Procurator General 
and used by him in his petition as grourds for cancellation of the concession. 

And in regard to this influence, it is to be remarked that my colleagues do 
not hesitate to declare the four dedsiors of the court tainted with manifest 
injustice to be clearly illegal acts, tc whica they attach such importance as to 
suggest the ordering, for the moral zatis:zaction of the Italian Government, of 
a sort of formal reparation such as their annulment. ‘In pronouncing their 
annulment—they declare—the Arkitra] Tribunal emphasizes that an illegal 
act has been committed and applies ths principle that the consequences of 
the illegal act must be effaced.” Matucelly, I am not qualified to visualize 
how the Venezuelan Government wil be able to discharge this fcrmal 
obligation. 

That being granted, one fact is incon” be: that is to say, that the rent 
had not been paid. 

The Martini Company, however, ccimed that this fact was entirely 
justified by special circumstances; anc my colleagues have declared chat 
they could not make a re-examina7ion of the foundation of this thesis, but 
that they simply had to examine whether the Court of Caracas had commit- 
ted an act of manifest injustice in rejecting it. By this they admit then shat 
the court, under the circumstances, could very well have decided in an en- 
tirely different way and accepted entirely the Martini thesis. This fact 
brings into prominence the indissclubl; relationship which exists between 
the judgment formed by-the Venezelar tudge relative to this charge and his 
judgment of the other charges. 

In the judgment which held five :nframions to be proven, of which Zour of 
the findings displayed manifest in ustize, it must be well recognized that 
the objective and normal evaluation o; the s-ngle charge which survives today is 
completely lacking. . 

The influence which the four cherges which have been recognized as un- 
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just must have exerted on the fifth, ought to attract our attention, all the 
more when this influence is aggravated by the circumstance that the injus- 
tice which accompanies these first four charges has been considered here as 
manifest injustice, implying an undeniable violation, and in my opinion, a 
voluntary violation of the international obligations arising from the Ralston 
arbitration. Under these conditions, how could one attach the importance 
which the Venezuelan judge was able to give to the fifth charge and presume 
that there was in his judgment of this charge the objectivity and calmness 
which are indispensable to real justice? 

Furthermore, the affirmation that a contractual violation has been com- 
mitted is not necessarily followed by the annulment of the contract against 
him who has not executed the contract. At least in the legal systems 
based upon the Roman law (and the Venezuelan system belongs to that 
type) the tacit resolutory condition does not apply automatically. On the 
contrary, it rests within the discretionary power of the judge to make appli- 
cation of it or not, even if he thinks that in reality the party has been in 
default. So that the judge, before declaring the cancellation of the contract, 
must proceed to a double inquiry, namely: (1) as to whether there has been a 
violation; (2) as to whether this violation is such as may lead him, in his 
careful judgment of the circumstances of fact taken all together, to declare 
the cancellation. 

It is easy to apply these principles to the case in point. It seems quite 
deplorable that the Court of Caracas should have confined itself to repeating 
word for word the text of Article 1131 of the Venezuelan Civil Code concern- 
ing the tacit resolutory condition, without making any allusion to the dis- 
cretionary power of the judge, and without showing in any way that it was 
cognizant of the law which attributed to him this power and that it had any 
intention of making use of it. It would have been necessary, in that case, 
to recall in some way the circumstances of the case, so as to bring out the 
motives which prompted the judge to consider his duty of applying, in this: 
case, the rigorous sanction of cancellation in place of the less serious one of 
condemnation to execute the contractual obligations and to pay the damages- 
interests. 

But, even apart from all that, and even with a willingness to admit that 
the Venezuelan court had in mind its discretionary power and that it had the 
intention to make use of it, it cannot be denied that the court was led to 
pronounce the cancellation as much because of the four charges which my 
colleagues recognize as unfounded and manifestly unjust, as because of the 
fifth, to which my colleagues believe themselves oe to attach the reproach 
of manian injustice. 

Furthermore, these four charges which are recognized today as manifestly 
unjust, must have exerted their influence also in the discretionary evaluation 
(always well understood as a ground, sufficient or otherwise, for the annul- 
ment of the contract) of this very charge which survives today. 
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In my opinion, my colleagues sheukd Have limited themselves to stating 
‘that, motivated as it was, the decision o: -he Court of Caracas to cancel the 
concession is not tenable, and that, ccrsequently, the contract must be 
considered as not being validly annuled. From this should be drawn all me 
consequences concerning pecuniary sepac:-tion. 

It seems entirely useless to inquirs tocay what would have been the deci- 
sion of the Court of Caracas if it Lac »sesognized that four of the charges 
relied upon by the Procurator General aac used as grounds for the cancella- 
. tion of the contract were without faurd mion. 

Every evaluation of this question wadd be hypothetical and vou not 
change the fact that the cancellation was motivated in reality otherwise, that 
is to say, that it was based not only on ta: sole charge which survives today 
but also upon the four other violations whch today have been recognized as 
non-existent, and that the objectiv> evaluation of the charge which alone 
has escaped today the taint of manibess hn ustice has been impeached by the 
‘importance which the court attribuiec to the four other charges. 

The passage from the judgment of the Lhternational Court at The Hague, 
cited by. the President, has nothing to d> with the calculation of “quantum 
debitur” Gt cannot, consequently, be us2c sompletely to exclude all pecuniary 
reparation), and tends, among other tLirgs, to extend, as much as possible, 
rather than to restrict the obligation for c amages-interests; at all events, it 
is not applicable to our case. 

According to the reasoning of my collec gues, there is substituted, in reality 
for the decision of Caracas which juszifies ñ a certain way the cancellation of 
the contract, a decision entirely differeat which is based upon a justification 
also entirely different. That would 103 keve been possible if the actual arbi- 
tration had functioned as a court of apr=.l or at least like a court of equity. 
The Venezuelan Government itself wisked to limit the examination of the 
Arbitral Tribunal to a denial of justize anc to manifest injustice. That rule 
was bound to operate likewise to its d’secvantage. 


II 
Concerning the violation Cf the Treaty of 1861 


(1) In the first place, I am convincec that the clause of this treaty of 1861 
which prohibits monopolies, grants a real rght to the interested citizens, end 
that consequently it should have been applied by the Court of Caracas even 
if the Martini Company had failed +o ins>ke it in the trial of the case. 

In other words, this clause constitctes, 1 my opinion, a rule of law equa. to 
all other rules and should consequertl be applied even “ex officio” by the 
judge. In forgetting this clause ard in -onsidering as legitimate the Feo 
contract which was prohibited by it, vhe Ccurt of Caracas violated the treaty 
of 1861. 

The fact that Martini did not invoks -Hæ stipulations of this treaty could 
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at the most extenuate the vice which infects the decision that violated it; 
and it could be deduced, if desired, that precisely for that reason, this viola- 
tion does not constitute a manifest injustice. 

However, the compromis has envisaged seperately and in a special manner 
the violation of the treaty considered by itself and objectively. 

(2) Moreover, in the course of the diplomatic negotiations which led to the 

compromis of arbitration of 1920, the Italian Government declared that it 
desired to take advantage of the treaty of 1861 in order to contest the validity 
of the Feo contract, and it is evident that the fact that this treaty had not 
been utilized before the Court of Caracas by Martini could not prejudice in 
any way the right possessed by the Italian Government to raise this ques- 
tion. 
The intention of the two governments in drafting the compromis was to 
avoid a separate proceeding involving the Feo contract, and also to confide 
to the arbitrators the task of judging whether the treaty of 1861 justified the 
claim of Martini that the Feo contract was illegal, and his reliance upon the 
conclusion of that contract to obtain the rejection of the demand for the 
cancellation of the concession. 

Only in this way would the two governments be able to terminate, by arbi- 
tration, all the differences that had arisen directly or indirectly out of the 
Martini case, and, in this way also may be justified the complete separation, 
clearly established by the compromis, between the two questions submitted 
to the arbitrators. The legal reasoning of my colleagues concerning the 
treaty of 1861 seems then incompatible with the just interpretation of the 
compromis, 

(8) My colleagues find themselves unable to hold that the decision of 
Caracas constituted a violation of the treaty of 1861, because in their opinion 
it would have been necessary that: 

(a) the Italian Government should have previously made its reclamation to 
the Venezuelan Government against the Feo contract; 

(b) in rejecting the interpretation given to this contract by the Italian 
Government, the Court of Caracas, cognizant of the relative exception taken 
by the Martini Company, should have declarad the Feo contract in confor- 
mity with the treaty. 

In other words, the possibility that a judicial decision may afford grounds 
for reclamations on the part of the goverrmert of the injured state as being 
_ in contradiction of the stipulations of a tresty, would always be subordinated, 
according to my colleagues, to a double condition: that the government of 
the injured state had previously protested; that the court which rendered the 
decision had been able, on the initiative of ons of the parties to the case, to 
pronounce in some way upon the conformity with the treaty of the act which 
it is claimed is contrary to the said treaty. 

I regret. not to be able to agree with this opinion for reasons up to now _ 
considered as evident in the domain of international law. 
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UI 
Concerning the nan-p «i ment of rent 


(1) I believe that the exception relative 1o the non-use of the thing rented 
has been sufficiently formulated in tae Murtini conclusions of the 22nd of 
November, 1905, and that the Arbitre] r.bunal should have taken into con- 
sideration the particular reasons whic1 inccved the counsel of Martini to be 
rather laconic on this subject (see the Marc_no deposition and the arguments 
set forth on pages 11, 15 of the “nozes œ pleadings” of the agents of the 
Italian Government). 

Concerning the very basis of this exzepcion, it seems to me that if Mr. 
Ralston had stopped at the date of Fearwa-— 1, 1904, for the settlement of the 
indemnities accorded to Martini, that wes only for the reason that on shat 
date the decree of the Executive coucersing the port of Guanta had been 
withdrawn, and not because he thought tist at that moment all the damag- 
ing effects of the havoc caused by the revclation had terminated completely. 

Besides, my colleagues themselves Lax e recognized, in my opinion, the solid 
basis of this exception. A propos of fhe Evance concerning the suspension 
of the work in the mines without swf€cixt reason, they declare that “as 
to the period after February 1, 1904, in tLe opinion of the Arbitral Tribunal 
the applicant is right in that the Mactri Company was entitled to ask 
for a certain time for preparation before teing able to resume work in the 
mines. ...” Now,if this claim wer wel founded, which would mean shat 
it must be recognized that during tie p2siod of preparation the company 
could derive no profit from the mine tecs, Low could the latter be considred 
as being obliged all the same to pay ths zent of the lease? 

At all events, it is to be remarked that 3} e Court of Caracas did not make 
use of the argument which my colleagues ascribe to it, but, on the contrary, 
preferred not to say a word on the exepzier in question, and its silence seems 
more significant when what might be caled the negative attitude on the sart 
of the Court of Caracas vis-à-vis the excedtions advanced by the Mactini 
Company, may be considered as sysizmatc- 

(2) In regard to the first conclusio wh a the Court of Caracas reached in 
reference to the Feo contract, I do no: tain= that the court could evaluate, in 
such a laconic manner, the evidence ores:rted by Martini, nor establisk the 
existence of a disagreement between the vimesses without taking the trouble 
to state precisely what was this disagreem2it. I cannot share the opinion of 
my colleagues that these declaratiozs w-ar quite different, for it seems to 
me, on the contrary, that they fundamen ally agreed; more can not be ex- 
. pected of witnesses. Moreover, inth2docarnentary exhibit of the Ministzy of 
National Economy, there were statis ics re-ative to the exportation of cattle 
from January 1 to February 27, 190&, which proved the diminution in ship- 
ments resulting from the Feo contrast. Consequently, the court could not 
avoid concentrating its attention upen tLe@e documents, as in reality it has 
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done, and all the more since it was a court of original and sole jurisdiction, 

(3) Contrary to the opinion of my colleagues, I believe that the second 
“consideration” of the decision of Caracas on the Feo contract refers never- 
theless to the factual situation and not to the legal aspect of the question. 
That is proven, in my estimation, by the considerations of the same Judgment 
which follow. . 

I cannot even share the opinion that the Martini Company possessed, 
even after the Feo contract, the right to collect the export duties provided for 
in the tariff mentioned in Article 5 of the contract. The higher duties to be 
collected from foreign vessels became unrealizable as soon as these vessels no 
longer had the opportunity to export cattle from Guanta without obtaining 
special authorization from Mr. Feo. 

. It may be that in some countries the rights granted to the concessionaire 
by the contract of concession are interpreted in a very restrictive manner. 
However, there is nothing in the decision which permits the supposition that 
the court came around in some manner to this way of thinking, which besides 
had been firmly rejected by the Ralston award with some considerations of a 
general nature which were also applicable to the case submitted to the court. 
The Ralston award could not, in this matter either, be ignored by the Court 
of Caracas. 

For all these reasons, I think that my colleagues should have examined 
also “considerations” nos. 3 and 4 regarding the Feo contract, and by such a 
thorough examination reached the conclusion that the Feo contract violated 
the contract of concession and that the Martini Company was in conse- 
quence authorized to suspend the payment of rent. 

(4) The circumstance that a precise sim was not demanded of Martini 
(80,000 bolivars) for rent payments in arrears had a very special value, 
since the Procurator General was constrained to change his first claim (390,- 
000 bolivars), thus reducing it four-fifths. 

My colleagues should have placed these two details in relation to each 
other and with the others relative to the Feo contract concerning the omis- 
sion of any examination of the exception relative to the default in the 
utilization of the thing rented and the deficiencies of the first three ‘‘con- 
siderations” of the Court of Caracas which the agents of the Italian 
Government had invoked. In effect, in the first three considerations the 
court limited itself to recalling the material fact of the default in payments 
and to invoking the avowal made in this matter by the company, by sepa- 
rating it from the justifications in law which accompanied it. 

My colleagues could not even neglect the fact that the petition of the 
Procurator General was blindly followed by the court, even in his most un- 
justified demands; the credit of the government against Martini on account 
rent in arrears was 80,000 bolivars, whereas that of the Italian Government 
for the account of Martini against the Venezuelan Government according to 
the Ralston award amounted to 439,000 bolivars, to be paid gradually; the 
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- Ralston award was known to Martini when two-thirds of the period (Februazy 
1, 1904-November 8, 1904), for which he aad been reproached for default 
in the payment of rent, had already elapse=. 

The Court of Caracas then has srstemccally neglected each argument 
which might justify the conduct of Martin. or at least his request that tae 
cancellation of the contract be not prononized. 

The specific demonstration which could ze given of a denial of justice or 
of manifest injustice, is nearly always, in its-lf, partial or indirect: which dc3s° 
not prevent all the proofs considered tozecher from being conclusive and 
satisfying. The Italian arbitrator believes that this was shown concrete_y, _ 
and that his colleagues did not have to sxamine separately each bit of 
evidence, but that they should have consicered the evidence all together, 
all the more since they had already recognized the manifest injustice of foar 
out of five complaints. 

CESARE TUMEDED 


BOOK REVIEWS * 


The History of Peace. A short account of the organized movements for inter- 
national peace. By A. C. F. Beales. New York: The Dial Press, 1931. 
pp. viii, 355. Index. $4.00. 


This book constitutes the most complete treatment of the subject in 
English. The ideas and plans relating to world peace before the Napoleonic 
Wars, treated at length by Lange (Histoire de la Doctrine Pacifique, Académie 
de droit international, 1926, Vol. XIII), are passed over rapidly. But more 
attention is given to the movements for peace which originated in the United 
States and England after the Napoleonie period and culminated in the world 
peace conferences of 1848-51. -For this period the author acknowledges the 
assistance of Dr. Curti’s original research (The American Peace Crusade, 
1815-60, 1929). The following section covers the revival of the peace 
movement after the wars of German and Italian unification, with the erea- 
tion of the Institut de droit international and the International Law Associa- 
tion and peace societies in many countries. This period of activity cul- 
mineted in 1889 with the inaugurations of three important international 
institutions,—the Interparliamentary Union, the Universal Peace Congresses, 
and the Pan American Union. In the following period the peace work- 
ers were better organized, more energetic, but surrounded by a more danger- 
ous political situation. Their activities included the Hague Conferences, 
the promotion of many arbitration treaties, and several discussions on dis- 
armament. During the World War and since, discussion of sanctions, of the 
League of Nations and of the outlawry of war has dominated the movament. 
The author, however, emphasizes the continuous disagreement among peace 
workers on the question of sanctions, a disagreement by no means ended 
today. 

During the period under discussion, the movement seems to have passed 
from a religious, through an economic, to a legal and political phase. Al- 
though peace work suffered a twenty-year eclipse in the mid-century and has 
had its ups and downs since, the account leaves the impression of steady 
growth in number and in influence of the peace workers and organizations. 
The movement, starting in the United States and England, spread to France 
and other Romance countries, then to Germany and central Europe, and 
finally to Latin America, the Near East and the Far East. 

Though differing on some points, all peace organizations have propagan- 
dized for arbitration, international conferences, codification of international 
law, and disarmament, though with varying degrees of emphasis. This 

* The JOURNAL assumes no responsibikity for the views expressed in book reviews or 
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propaganda has gradually created a cemand in public opinion which interr s- 
tional lawyers and statesmen have attempted to satisfy with increasing d:li- 
gence, until in the post-war period th2 movernent for the first time has fouad 
itself “crusading in a peace setting with peace the leading topic of the da7” 
(p. 317). l 

The book is popularly written and .s hardly a model of scholarly accurzey. 
The statement that William Penn “gave no decision as to the employment of 
force to constrain a recalcitrant State to abide by an arbitral award” (p. 32), 
seems hardly justified in view of the statement in his essay of 1693, “that if 
any of the sovereignties that constitute taese imperial estates, shall refuse to 
submit their claim or pretensions to them, or to abide and perform the jucg- 
ment thereof, and seek their remedy by arms, or delay their compliance be- 
yond the time prefixed in their resclucions, all the other sovereignties, united 
as one strength, shall compel the subm ssion and performance of the zœ- 
tence, with damages to the suffering parzy, and charge it to the sovereignty 
- that obliged their submission.” (Darby, International Tribunals, Londcn, 
1904, p. 57.) It is hardly accurate to say that “the Pan-American Union 
remained unrealized until 1908” (p. 196). Nor is it true that “ Norway ‘es 
declared perpetually neutral in 19077” (œ. 255). The book, however, states 
the main tendencies in the peace morem2nt adequately, and recalls the ser- 
sonalities and methods of the lead.ng peace workers and organizations. 
Thus, it fills in an important part af the background of modern internatiaral 
’ law with which international lawyers are frequently unfamiliar. The kook 
has a useful bibliography and an ind3x. 

Quincy WRIGHT 


The British Yearbook of International Law, 1980. (Royal Institute of Inter- 
national Affairs, 11th year of issue.) [Edited by A. Pearce Higgins znd 
J. L. Brierly. London: Oxford University Press, 1980. pp. vi, 2&4. 
Index. 16s. 


The British Yearbook of Internstional Law contains leading articles, 
notes on international events, dezis.ons of international tribunals and of 
national tribunals on points of international law, book reviews, and a 
bibliography. | 

W. E. Beckett analyzes the decisions of The Permanent Court of Imer- 
national Justice on points of law and prosedure. D. B. Somerville deserikes 
the relation of nearly 230 Indian Statas to the British Crown. At the besm- | 
ning of the 19th century the Crown -equired as a condition of alliance ist 
the Indian States give up the righs of negotiation with each other and with 
foreign countries. These contracts have been supplemented by cire=m- 
stances and by policy, so much so tat she Crown now settles cases of dis- 
puted succession and assures efficiens acministration and internal security. 

Sir John Fischer Williams discusses the Optional Clause of the Statute of ` 
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The Permancnt Court of International Justice and the ratifications by the 
members of the British Commonwealth of Nations. Except for the Irish 
Free State, the members attached seven reservations, too lengthy to list here. 
The Irish Free State ratified for a period of twenty years on the sole condition 
of reciprocity. Sir John elucidates the scope of the British obligations. It 
may be well to keep in mind that no case under the Optional Clause has 
been brought before The Permanent Court of International Justice. Direct 
experience furnishes therefore no guide. 

Alexander P. Fachiri dicusses the legal bases for American participation 
in the World Court. A. D. McNair gives a summary of the legal character 
of treaties. Professor Brierly has an account of the General Act of Geneva 
of 1928. Dr. Lauterpacht elaborates the thesis that the compulsory juris- 
diction of insernational tribunals is not feasible without an international 
legislature capable of modifying and supplementing existing law. C. A. W. 
Manning shaws how the proposed amendments to the Covenant of the 
League of Netions are related to the Kellogg Pact. 

. A well classified bibliography of the publications in the field of interna- 
tional law for the year 1929 closes the volume. 
CHARLES E. HILL 


The Path to Peace: Essays and Addresses on Peace and its Making. By 
Nicholas Murray Butler. New York: Charles Scribner’s Sons, 1930. 
pp. xii, 320. Index. $2.50. 


The 22 essays and addresses here collected were published or delivered at 
various times from 1924 to 1930. Eighteen of them are in the English lan- 
guage, two in French and one, which was delivered before the Reichstag in 
Berhn, is given in both the German and the English versions. They record 
President Butler’s reactions to the many attempts, some of them successful, 
to make progress toward the goal of permanent and universal peace. They 
exemplify the positive personality of the aushor. Of the thirteen treaties, 
conventions, declarations and protocols signed at Versailles and elsewhere 
from 1919 to 1923, in settlement of the issues arising out of the World 
War, President Butler says: “Every one of these documents looked 
backward, save only the Covenant of the League of Nations.” He adds, 
on the other hand, that the Locarno treaty of October 16, 1925, looked 
forward. 

In the address on ‘‘The Will to Peace,” delivered in New York on January 
10, 1927, at tae celebration of the seventh birzhday of the League of Nations, 
he said that the policies pursued by the Uxited States as to international 
affairs since tae armistice “have made this nazion of ours a dangerous derelict 
adrift on the high seas of international intercourse, and lying straight across 
the path of every ship that sails laden with the precious cargo of international 
friendship and concord.” With the acceptance of the Pact of Paris renounc- 
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ing wer as an instrument of national policy President Butler, however, sees 
the wcrld moving toward a peace not secured by military armaments, but by 
good will, justice and mutual understanding. He suggests two further steps 
on the path to peace: first, the definition of an eggressor nation as one whick, 
having agreed to submit its disputes to arkitretion or other peaceful settle- 
ment, begins hostilities without having dome so; second, the nations wkica 
~ have accepted the Pact of Paris musi refuse to permit their nationals, under 
the guise of neutrality, to furnish aid end ccmfort to the aggressor by sellinz 


it munitions and other supplies. 
Henry W. TEMPLE 


Cases on International Law. By Pitt Ccbbett. 5th ed. Vol. I. Pesce. 
Edited by Francis Temple Grey. Loncon: Sweet and Maxwell, 1€31. 
pp. xx, 372. 17s. 6d. net. 


This volume presents as its foundation 63 abstracts, condensing thirty 
decisions in British courts, nine in Americar. courts, one in a French military 
tribunal, two in the Permanent Court of Arbitration, one report of an inter- 
national commission of inquiry under the 199 Hague Convention, two deci- 
sions in the Permanent Court of International Justice (commonly called tha 
World Court), one advisory opinion in that tribunal, five awards by special 
arbitral bodies, eleven diplomatic negotiations, and one opinion by hə 
Attorney General of the United States. The abstracts are explained br 
brief notes. Throughout the volume there is text-book matter, as in zhe 
third and fourth editions. This constitutes slightly more than half of tha 
volume. | 

This edition cancels three abstracts. It adds two from the House of Lords 
(pp. 35, 37), one from the Court of Appeal : p. 36), one from the Permanans 
Court of Arbitration (p. 98), three from the Wozld Court (pp. 170, 176, 220). 
The text-book matter suffers from the succeesful attempt to keep this edition 
as small as the third and fourth. For example, this edition cancels Professo> 
Pitt Cobbett’s passages regarding doctrines in the United States and otiez 
non-British countries on nationality by birth, naturalization, and loss o? 
national character, and also his passage—wnich, to be sure, needed amend- 
ment—regarding the Lord Sackville incident. Further, the new stateman; - 
on the international position occupied by Britisa regions enjoying Domin:on 
status seems too brief (p. 48), the most important feature of the British- 
American liquor treaty is not noticed (p. 133), and the treatment of the 
World Court is inadequate (pp. 32-33). 

As Pitt Cobbett’s Cases on International Law first appeared in 1885, ne 
one but a novice needs to be told that it is extremely useful for reference anc. 


for elementary self-instruction. 
EUGENE WAMBAUGE 
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La Convention de Genéve pour l’amélioration du sort des blessés et des malades 
dans les armées en campagne du 27 juillet 1929. By Paul Des Gouttes. 
Geneva: Comité international de la Croix-Rouge, 1930. pp. xl, 267. 
Index. 

The Geneva Convention of 1906 for the amelioration of the condition of the 
sick and wounded of armies in the field, it will be remembered, was tre result 
of a conference called seven years after the Hague Peace Conference of 1899, 
in accordance with a wish then expressed. The principles laid down in 
the Convention of 1864 were reaffirmed, but a more juridical terminology was 
adopted and tae whole convention rearranged in a more logical order. Rec- 
ognizing the prudent procedure of the conference, the great Renault is quoted 
to the effect that “humanity will not gain very much by the adopticn of any 
rule destined by the force of events to remain a dead letter.” The Confer- 
ence of 1929 followed the same method in making only such modifications as 
the experience of the war required. Nevertkeless, an ‘‘examinaticn of the 
articles shows that the Assembly at Geneva made many improvements and 
marked a step in advance in the protection and care of the victims of war, 
and in regard to the observance of the rules adopted.” 

The two outstanding achievements cf the convention relate, in the first 
place, to the inclusion of provisions relative to the immunity of the transpor- 
tation by air o? the sick and wounded, and the adoption, through the terms of 
Article 29, of a practical, effective sanction tc secure the due observance of 
the provisions of the convention. As M. Max Huber, President of the In- 
ternational Committee of the Red Cross, and formerly President of the 
Permanent Ceurt of International Justice, truly remarks in his preface, the 
adoption of ths provision in regard to the idenzification plaque is intanded to 
do away with one of the saddest facts of the war, the “Unknown Soldier.” 

It will be noted that the treatment to be applied to prisoners of waz has not 
been included in this convention. Logically the treatment acecrded. to 
prisoners as such must be regarded as a matter quite distinct from that of the 
care of the wounded. Although there is a similarity in the strong humani- 
tarian appeal which is common to both, this separation is dictated oy obvi- 
ous practical considerations. 

It is recorded to the honor of the states concerned, that the provisions of 
the Convention of 1906 were dutifully observed during the last war, elthough 
when Montenegro, not a party to the convention, joined the warrinz states, 
it might have been claimed that the convention was, according to strici rule, 
inapplicable. The possibility of adopting such an attitude in the case of 
future wars has been eliminated by the terms of the present convention. 
According to Article 25, second paragraph, in the event of war, if one of the 
belligerents be not a party to the conveniion, its provisions shall nevertheless 
be binding upon all of the belligerents who arə parties to it. 

This commentary was undertaken at the request of the International 
Committee of the Red Cross, by the secretary general of the diplomatic 
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conference which perfected the convention. The author was also, as M. 
Huber informs us, secretary adjoiri of the Conference of 1906 which revised 
the criginal Convention of 1864. It has, sherefore, almost an official valua, 
and might be said to be in the nature of a quasi-official commentery. It is, 
in ary event, a study made by a most competent authority, whose profes- 
sional and national association makes him especially qualified for the t3sx. 
Follcwing the footsteps of Louis Eenault, who gave us a remarkable offcial 
commentary on the Convention of 1906, M. Des Gouttes deserves our gisti- 
tude for his study and helpful expleratory notes relating to the great humani- 
tarian convention which was signec at Geneva on July 27, 1929. 


ELLERY C. STOWELL 


L’ Estinzione delle Obbligazioni Convenz-onali nel Diritto Internazionali 
Privato. By Dr. Rodolfo De-Nova. Pavia: Ufficio presso la R. Uni- 
versita di Pavia, 1930. pp. iii, 196. L. 30. 


This is a monograph, the 40th in numbez, published by the Institute of she 
Juricical and Social Sciences of the University of Pavia, dealing with the ¢1b- 
ject of the discharge of contractuel obligations in private international law. 
One-half of the volume is devoted to a discussion of the law governing con- 
tracts in general, which is followed by foar chapters entitled, respectively, 
“Payment,” “Prescription,” “Se:-off,” end “Other modes of discharge.” 
The fourth chapter includes annulment and rescission, novation, rele=s3, 
resolitive condition, and:loss of the thing owed. 

Most of the work is taken up with a stat2ment of the views of other writers 
bearing upon each subject discussed, followed by a brief criticism and a pres- 
entation of the author’s conclusion. Dr. De-Nova combats the theorr of 
the “autonomy of the will” in its application to the validity of contracts, 
and contends that, as regards consent, the law of the place of contracting, 
and, as regards legality and cause, the law of the place of performance shculd 
control. The ‘‘substance”’ of the ccntractual obligation he would determin», 
in the absence of an express or imp.iad stip lation, by different laws, depend- 
ing upon the nature of the contract in question. Thus, in commercial con- 
tracts of sale he would apply the lez loci contractus if the sale was concluded 
in the state in which either the seller or kuyer lived; otherwise, by the law 
of tha seller’s domicil. In the maver of discharge, for example, in connec- 
tion with payment and prescription, he enphasizes the claims of the pace 
of contracting, contrary to the more general view, favoring the law of the 
place of payment. 

Tte work is of interest and it hes merit ` Its usefulness would have keen 
increased if the practice of the courts had been taken into consideration. 


E. G. LORENZEN 
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International Understanding; Agencies Hducating fora New World. By John 
Eugene Harley. Stanford University Press, 1931. pp. xx, 604. $7.50. 


Convinced that the solution of staggering international problems of today 
depends upon the building up of an “instructed world-citizenry,” and that 
few people are aware of the number, variety, and vigor of the agencies now 
at work toward that end, Professor Harley has undertaken to catalogue and 
describe these agencies in a fashion calculated to furnish not only a finding 
hst or guide-book, but also data necessary for a comprehensive evaluation. 
He has performed a laborious task with commendable thoroughness and dis- 
crimination. Starting with a series of chapters devoted mainly to such in- 
strumentalities of international education as international scholarships and 
fellowships, international exchange of professors and students, international 
tours, and instruction in schools and higher institutions, he advances to a 
lengthy and informing commentary on (1) official international organizations 
(such as the Pan American Union, the League of Nations, and the Interna- 
tional Labor Organization), (2) academic institutes with yearly programs 
relating to international affairs, (3) summer or vacation schools and insti- . 
tutes, (4) special institutes and associations of a permanent nature, and (5) 
major endowments and foundations that interest themselves in matters of 
international significance. Altogether, some seventy organizations, ranging 
from international houses in university centers to learned societies and offi- 
cial bodies, are brought into view; and the volume closes with appendices 
presenting lists of international scholarships and fellowships, a roster of 
teachers of international law in the United States, and data concerning the 
distribution of foreign students in American colleges and universities in 
1921-29. Nearly all of the information contained in these appendices was 
already available in the publications of the Institute of International Educa- _ 
tion, and the 150 pages thus consumec might easily have been saved. The 
list of teachers of international law is untrustworthy; it is apparently only a 
list of teachers who happen to be members of the American Society of Inter- 

national Law, which is quite a different matter. 
FREDERIC A. DGG 


An Outline of International Law. By Dr. Julius Hatschek. Translazed by 
Prof. C. A. W. Manning. London: G. Bell & Sons, Ltd. 1930. pp. viii, 
364. Index. 16s. 


_ This work discusses, in its first part, international law in its character as a 
legal system, followed by a treatment of the subjects of international law 
and the international representatives of the subjects of international law. 
In its second part it considers the “system” of those state acts. to which 
international law attaches significance, including “mere” (i.e., non-juristic) 
international proceedings, international juristic acts, international law juris- 
tic transactions, and international law delicts. 
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Usually the-propositions advanced by the author, and as translated, are 
stated clearly enough, and they racre:;nt unquestioning acceptance of 
common practice as legal under int==na=onal law, especially if there had 
been no previous condemnation by ths w ters or conventions. An illustra- 
tion of this is the statement (page 224) that -‘‘The best evidence that the 
destruction of neutral merchantmen | nc in itself contrary to international 
_ law is afforded by the fact that the earLest sttempt to regulate the use of that 
means of waging war was the one mide ut the Washington Conference of 
1921-22.” 

If such a method of approach had bzen= dndi in the development of our 
common law, it would literally have dzed borning. If judges had not been 
` allowed to adjudge a thing to be contar; to all law, even when the books 
‘were silent, they would have been ccmpded to acquit the inventor of any 
new form of cheating or extortion, fo- e=mple, and the growth of the law 
would have been at a standstill. Bu- the author’s position, while naive, is 
not unusual among international law wri-2rs. l 

At another point the author declaz-s (cage 290), that reprisals “may be 
the answer to any international law lics and, where such exists, they are 
certainly allowed by international lav.” This is to confuse an occasional 
practice, now going or gone out of vogue with law. Perhaps the author is 
no moré to be criticized for this tham mæ y others who even today fail to 
distinguish between the doing of ar æst =ad the right to do it, or, in other 
words, between the act and the law, ard f ->m the commission of a wrong not 
expressly forbidden as such infers its -zhf=ous character under international 
law. This attitude, long persisted ir, h_s hurt the reputation of interna- 
tional law as a science. It will not Le crerlooked that in resorting to re- 
prisais, just cited, the state indulging n t12m acts as judge and executioner, 
a circumstance not impressing the aacho- who cites as abundant and sole 
authority for their international righteousaess Bartolus, who wrote in 1852. 

The average reader will find difficulty v_th the definition of war, which is 
said to be “an aggregate of unilateral pie=s of juristic business on the part 
of a state, by means of which, subject zo ir sernational limitations, ii seeks to 
impose its will upon another state Er anmed force.” However, the book 
presents many much clearer statem-nts than the foregoing, and useful 
analyses. For this reason, although adcing nothing to real knowledge of 
the subject of international law, it hes ite place in its literature. 

JACKSON H. RALSTON 


Studies in Diplomatic History. By Sir James Headlam-Morley. New 

York: Alfred H. King, 1930. pp. wi, =12. Index. $3.50. 

These essays, with a single excepticr, nœke up a‘collection of memoranda 
written by Sir James Headlam-Morle- dr-ing his ten years’ tenure as His- 
torical Adviser to the British Foreign Dffii=. They are now published with 
the permission of the Secretary of iat While written in the Foreign 
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Office, they are not official documents, and re do not express the views of 
the British Government. The papers include the advice he gave as adviser. 
Others were responsible for determining policy. They are published 
posthumously, and are edited by Kenneth and Agnes Headlam-Morley. 

The essays, after an introduction by the author, deal with the British 
Governmens and arbitration; British policy towards Egypt; treaties of 
guarantee; the guarantee of Greece; the security problem in its historical, 
comparative and practical aspects; the acquisition of Cyprus, the Black Sea, 
the Bosphorus and the Dardanelles; and the reduction of armaments. Each 
study has grown out of some problem of the moment, and was intended to 
have an actual part in its solution or adjustment. The author well complains 
in his introduction, that while there are adequate studies of the isolated 
threads of Eritish foreign policy, and also of its periods, there is no compre- 
hensive stucy of the policy of the whole within reasonable compass. Even 
the Cambriage History of British Foreign Palicy does not supply this defect, 
for its studies are individual and isolated. And while mindful of the instruc- 
tive lessons of history, the author envisages a new future in which the institu- 
tion of war shall be elimmated. 

These penetrating studies are well written, and their publication will do 
much to make possible an understanding of the British policies with which 
they deal. It would be well if there could be more frequent publication of 
such studies. To announce a policy is one thing; to make it understood is 
quite another. One of the means of understanding a policy is through an 
examination of the data, information, and advice which has brought it 
about. In this manner the student may get “under” the document. 

Doubtless the best essay is the first, the study of the British policy as 
regards arbitration. British contribution to arbitration has been signifi- . 
cant, but little has been written aboutit. No one can read this book without 
appreciating and understanding more than before the problems which face 
the British Foreign Office. 

CHARLES E. MARTIN 


Internationa! Adjudications, Ancient and Modern. History and Documents 
together with Mediatorial Reports, Advisory Opinions, and the Decisions 
of Domestic Commissions, on International Claims. Edited by John 
Bassett Moore. Modern Series. New York: Oxford University Press, 
1929-1931. Vol. I, pp. exii, 518,14 maps. Vol. II, pp. xv, 503, 10 maps. 
$5.00 a ses. Vol. III, pp. xxviii, 564. $2.50. | 


The publication of these volumes, initiating the series of International 
Adjudicatior:s, is of great importance, not only in respect of the literature of 
international law, but also in the history of diplomatic relations. The 
primary purpose of the publication is “‘to exhibit the judicial phase of inter- 
national life” (Vol. 1, vii). But the “editor” as Judge Moore modestly 
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designates himself, has also accomparied each case with a history of its 
origin, nature and final disposition, together with all the available documen- 
tary material necessary to present an mtellible understanding of the con- 
troversy asa whole. ‘‘ Judicial judgments,” says Judge Moore in his general 
introduction, ‘in order to be intelligibls anc of constructive value, must bė 
read in the light of the circumstances which gave rise to them.” The realiza- 
tion of this purpose has led the editor into a wide search for new documentary 
materials outside the records of the cases. Jn the presentation of this mate- 
rial, new light is shed on the diplometic relations of the countries litigant, 
during the period in which the particular controversy was pending. 

The present work in the form in which it row appears represents the con- 
summation of a design formed more than fetty years ago, soon after Judge 
Moore entered the Department of State. At first the plan embraced only 
the publication of the records of international arbitrations to which the 
United States was a party, a plan whizh wes consummated in 1898 by the - 
publication in six volumes of what may be r-ferred to under its abbreviated 
title: History and Digest of International Arbi-rations, The earlier work con- 
tains only a brief digest of most of the opinions, while in the present work 
every decision, opinion, or award is to be prirted in full. Where the original 
is in a language other than English, an Engish translation is to be supplied. 

The scope of the present publication as undertaken by the Carnegie En- 
dowment for International Peace, Div:sion of International Law, has been 
extended so as to embrace “‘all interratiorml proceedings of a judicial or 
even of a mediatorial nature” (Vol. 1, ix). The precise phraseology of the 
title has been adopted in order to embrace ~arious processes and forms, all 
judicia: in their nature, some of which do no~ strictly fall within the scope of 
the word “arbitration.” The publicazion & to be divided into two series, 
the ansient and the modern. The anciens is to begin with the earliest 
known arbitrations, while the three volimes now before us initiate the mod- 
ern series, which begins with the three arbit-ations under the Jay Treaty of 
November 19, 1794. These occupied sn ag zregate of only 122 pages in the 
earlier work. This division the editor bel-eves to be historically correct 
because, after the religious dissensions culminating in the Thirty Years’ 
War, and the dynastic, territorial and comruercial contests of the 17th and 
18th centuries, the process of arbitration fel into disuse and remained sus- 
pended until revived by the Jay Treaty. l 

The author has introduced the series with an historical note or essay form- | 
ing a scholarly and appropriate introductioa to the entire publication. In 
it he ‘warns, on the one hand, against making the judicial settlement of inter- 
national disputes too legalistic, and on the o-her, against converting it into a 
process of conciliation by divesting it of tre characteristics of the judicial 
process. He analyzes the opinions and reascning of well known. 19th century 
and contemporary writers in order to justi‘y his own strong conviction of 
the strictly judicial nature of the arbitral fuction and the obligation to dis- 


`x 
BOOK REVIEWS 603 


tinguish it sharply from zhat of conciliation 2r amicable composition (Vol. 1, 
lxxviii). He fails to discover any support for the supposition that arbi- 
trators have shown a special tendency to compromise. Curiously enough, 
however, in the St. Cro:x River Arbitration, the first of the present series 
and comprising the first two volumes, it appears that the agent of the United 
States, Mr. Sullivan, in a letter to the Secretary of State, reports that the 
decision was “‘rather effected by negotiation than by a Judicial determina- 
tion” (Vol. 2, p. 367). Judge Moore believes this to be a misuse of terms, 
because it was after all ‘‘only an example of the necessary process of adjust- 
ment” incidant to the sestlement of a boundary dispute where the line is not 
ascertainable by calculation or definite rule (Vol. 2, p. 368). 

The proceedings of the mixed commissicn under Article VI of the Jay 
Treaty, to which was referred the Pre-War Debts Arbitration, is much more 
fully reported and commentated owing tc circumstances which may be 
appropriately called a rcmance in the life cf a legal historian in his search 
for materials. A fortunete conversation with Mr. Paltsits, of the New York 
Public Library, relating to a sale of manuscripts in 1914, led the author to 
the discovery, many years later, in the Huntington Library, of the original 
rough minutes, registers and letter books of the commission. These docu- 
ments, now known as the Evans Collection, were preserved by the secretary 
to the commission. There was nothing in the State Department to indicate 
that such a collection was ever made, and no formal copy of the minutes has 
ever been found in the British archives (Vol. 3, p. xi). The discovery made 
it possible for the first cime to publish the arguments of counsel in full. 
Finds of this nature are rare, but they are doubly significant when made by 
one able to recognize their importance and experienced in codrdinating the 
result with she mass of documentary material already in hand. This is 
essential to a complete and logical presentation of the adjudication as a 
whole. 

The work in its natura is intended to be a continuing one. We are in- 
formed that the author has on hand enough edited materials in a forward 
state of preparation to comprise from 30 to 40 volumes. The volumes al- 
ready published give evidence of the ceaseless search for new source materials 
and a meticulous care in the verification of such materials. The narrative 
is in the attractive style s> characteristic of Judge Moore’s writings, enriched 
as it is with ais ripe scholarship and mature judgment. The appearance of 
the future volumes will be eagerly awaited by writers and students in the 
field of diplomatic relations and of international law. The series will be a 
treasure-house of authoritative sources for the practitioner, for administra- 
tive officials, and for tribunals, national and international. 


ArtTHurR K. Kuan 


604 THE AMERICAN JOURNAL E INTERNATIONAL LAW 


Internctional - Government. By Edmurd C Mower. New York, D. 2. 
Heath & Co., 1931. pp. xx, 7386. adex. $4.00.. Sag 


The purpose of this book, intended p-mariy as a college text, is, accordiag 
to the author, “‘to describe how the me dera Society of Nations governs t- 
self.” International relations are regacded “rom the point of view of ‘“‘tae’ 
development of international organizazcon ss the institutional expression of 
international life.” This the writer desgnas2s as the ‘‘mechanistic’’ aspect, 
to distinguish it from two others: the egal znd the social or politico-social. 
Following this method of approach, tke writer aims to present “in a single 
study an outline of the international gcverr mental system at once compre- 
hensive enough to embrace its essentisl feavares, and non-technical enouzh 
to be of general interest.” < It is inten-led b be “informative rather than 
critical,” and ‘‘special pains have beer taken to indicate the analogies ke- 
tween national and international govermmert, as to origin and developmer-t, 
and to point out some of the problems concmon to both political spheres.” 
The author disclaims any intention to make this a text on international law, - 
or to discuss fully any single legal topic, but ebserves, with truth, that “cer- 
tain principles of international law are sc closely related to the subject matter 
of this study as to require brief discusein.’" 

A multitude of topics carefully placed uzder appropriately ranked sub- . 
headings are succinctly and clearly disccssec’ in an easy, flowing style. Tne 
footnotes are sufficient to be stimulatmg, without discouraging: the non- - 
technical student, for whom it is intemced. Almost one-half of its conteat - 
is devoted to a consideration of the Leazue of Nations, the World Court, and . 
the International Labor Office. A sel=st lisz of readings and a good indax 
add to the usefulness of the volume. “—his-~clume forms one of the Heash 
Political Science Series and is attractively kcund and printed. The author 
modestly indicates certain self-imposed lim*tations which he has applied te 
his literary adventure into this rapicky ixcr2asing field of interest. Eis 
book is one which will challenge the int2~est zf students of international reia- 


tions and stimulate to further study. 
ELLERY C. STOWELL 


Commentaire du Pacte de la Société des Hatimae selon la Politique et la Jur-s- 
prudence des Organes de la Société. Ey J2an Ray. Paris: Recueil Sirey, 
1930. pp. 717. Index. Fr. 100. 


Unintentionally perhaps, but none th- less emphatically, this solid volume 
celebrates fittingly the first decade of Le growth of the League of Natiors. 
For it bears witness to the fact that bereath the tangle of political and eco- 
nomic issues that have confronted the Courei and Assembly of the League 
and occupied the attention of the genera pubic, the machinery of the League 
has been steadily improved and strengtaened. Indeed, what may properiv 
be called the “constitutional law” of the Leegte has now become so formida- 
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ble as to call for an elaborate treatise for its elucidation. For it seems to be 
the fate of public institutions that the growth of tŁeir political activities should 
be attended by legal problems of parallel importance. Happily the science 
of constitutional law is not only equal to the tesk, but relishes the niceties 
‘of reasoning involved in it. 

Following the order of the articles of the Covenant, Dr. Ray deals suc- 
cessively with the nature, object and memkers of the League, the organs 
of the League, the maintenance of peace, tha League and treaties, the ad- 
ministration of international interests, and amendments to the Covenant. 
The picture that he presents is at once compreaensive in its scope and de- 
tailed in its legal analysis. No important aspect of the Covenant escapes 
the sweep of his survey, while many of the single topics, such as the ‘‘rule 
of unanimity” in Article 5, are discussed with unusual thoroughness. The 
result is a commentary on the organization and functions of the League 
which answers. practically all of the questions that have been raised in 
connection with the legal aspects of the League, and at the same time shows 
the successive stages in the development of the League through the first 
decade of its existence. 

There is room for difference of opinion with regard to a number of the 
positions taken by Dr. Ray when he is dealing with matters not susceptible 
of exact legal analysis. Readers may question, for example, whether his 
description of the juridical personality of tke League as being something 
more than a mere method of action, or an organ of the separate member states, 
is well-founded. To the reviewer the factual evidence of the case leaves no 
room for doubt, whatever generalizations may have been indulged in by 
delegates to Council and Assembly in their effort to assure their states that 
national ‘‘sovereignty’’ remains unimpaired. But the author has no thesis 
to prove, and he seeks to do no more than balance theory and fact as pre- 
sented in the deliberations of the Council and Assembly and in the varied 
practical activities of one or other of the organs of the League. 

In dealing with the problem of the equality cf states in the League, the 
author shows that there is no incompatibility between the principle of 
equality and the “special situation ” in which eersain members of the League 
find themselves by reason of obligations contracted by them or in respect to 
them. The respective functions of the Assembly and the Council are clearly 
distinguished, and an interesting discussion is given of the legal relation 
between successive meetings of the Assembly. One of the most valuable 
single topics in the volume is the lengthy analysis of the “rule of unanimity ” 
and the scope of the various exceptions provided for in the Covenant and 
subsequently developed in practice. Again, the commentary on Articles 
8 and 9 gives an excellent summary of the technical aspects of the problem 
of the limitation of armaments. In dealing with Article 10 of the Covenant 
the author goes into a careful examination of the question of “aggression ” 
and the connection of the obligations of Article 10 with the sanctions pro- 
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vided in Article 16. Article 12 brings tp a discussion of the various forms of 
settling differences between states, acd the connection is shown with she 
Locarno ‘‘system of coördination” snd with the General Act of 1923. 
Article 14 justifies the author in includiag in his treatise the Permanent Court 
of International Justice, together with ` he 1920 and 1929 texts of the Statice 
and the text of the Protocol of 192%. Mention must also be made of the ex- 
ceptionally careful treatment of San>ions under Article 16, of Mandates 
under Article 22, and of Amendments under Article 26. Separate indices 
cover both subject-matter and perscre. 

Dr. Ray has done a great service to students of international la» in 
placing aż their disposal so admirable £2 analysis of the Covenant in all of its 
phases. His chapter and verse referer.ces to the Official Journal and ather 
source material give an excellent pict of the political as well as of the lz 
controversies that have been brought iato the arena of Geneva, and provide 
a sort of manual of the proceedings of he League. It is just such scholerly 
and well-balanced presentations of ths subject as will in time remove ihe 
belief entertained in certain quarters baat the political action of the League 
overshadows its legal machinery. ‘Tas facts here presented show that the 
Covenani has already won the righs to have its own “constitutional law” 


like that of national constitutions. 
| C. G, Fenwicx 


Le Régime des Passeports ei la Sociélé acs Nations. By Egidio Reale. Paris: 
Rousseau et Cie., 1980. pp. xiv, 225. Fr. 35. 

Manuel Pratique des Passeporis conýyerme à la législation en vigueur dans 
tous les Pays d'Europe e dans lz- principaus Pays d'Outre-Mer. Ey 
Egidio Reale. Paris: Rousseau es Cie., 1981. pp. 145. Fr. 20. 


These two works of Dr. Reale togeth :r furnish a fairly complete view of the 
present passport situation, which has <2en the subject of so much complz.ct. 
The first is concerned principally wita the efforts which have been made 
since the close of the World War, pzincipally under the direction of the 
League cf Nations, to ameliorate the vexatious conditions incident tc the 
multiplex laws and regulations o? verious countries concerning passport 
and visa requirements, (1) by doing sway with such laws and regulations 
as far as possible, and (2) by makirr the requirements less onerous, and 
particularly by providing a systernasicz scheme for furnishing passpor-x to 
political refugees (White Russians, Ammenians, Assyrians, Assyro-Chaldeans 
and Turks), persons without natiomdity or of doubtful nationality, and 
persons in general who are denied protaction by the states of which they are 
nationals. The second volume, which-resembles in its arrangement the very 
useful work on nationality produced ky Ernest Lehr in 1909, contains digests 
of the laws and regulations of the vazious states concerning passports and 
visas, arranged alphabetically acecrid.1g to countries. 
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The second work is a useful handbook for travelers as well as a reference 
book for students. It is believed to be accurate, since it is based principally 
upon information furnished by the several governments to the League of 
Nations. i 

The first book should be useful to officials who have to deal in a practical 
way with the subject to which it relates, whether in shaping or in adminis- 
tering laws end regulations. It should also be of interest to students of 
international relations and political economy. The author traces the his- 
tory of passport laws from ancient times to the present day, and shows that, 
notwithstanding the facilities for international intercourse which have de- 
veloped in recent times, passport restrictions were never so extensive, 
complex and restrictive of free intercourse as they have been in the period 
which has elapsed since the outbreak of the World War. For such relief 
as has been found, credit is due to the initiative and persistence of the League 
of Nations, which has called various international conferences to study the 
subject and make recommendations, beginning with the conference held in 
Paris October 15-21, 1920. It was early found that a general abolition of 
passport requirements was impossible, but those interested in the subject 
proceeded to make various recommendations, designed to relieve the situa- 
tion, which were adopted by many states, such as abolition of exit visas, 
reduction of fees, issuance of passports conforming to an international model, 
and the furnishing of documenis of identification (Nansen passports) to ` 
Russian, Armenian and other refugees (pp. 125-145). 

To students of polities, the last two chapters of the first book are most 
interesting, whether or not they agree with the views expressed by the au- 
thor concerning the diminution of the sovereignty of the state, which is said 
to be no longer master in its own house, and the growing importance of the 
international community in promoting human welfare (pp. 205-208). He 
seems to regard the individual, as such, as an object of international concern 
if not as a subject of international law. However this may be in theory, 
the author tas shown that in fact the international community, working 
through the League of Nations, has accomplished much for the benefit of 
certain classes of individuals, cast off by the states to which they formerly 
belonged. 

The auther criticizes the Government of the United States severely (p. 
191) for failing to follow the recommendations of the Conference of Geneva 
concerning tae furnishing of official documents of identity to political refu- 
gees, persons of no nationality and other aliens unable to obtain national 
‘passports. 

The last chapter, which contains an argument for the ‘suppression of 
passports,” accords with the very liberal views expressed elsewhere in the 
book concerning the desirability of removing all bars to international travel. 
To the reviewer, however, it appears that the author lays too much stress 
upon passport restrictions themselves and too little upon the conditions 
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which caused their adoption and reteation. In many countries the drast.c 
passport requirements of which the cutho- complains are largely inciden:zs 
to the greater evils of militarism, chauvirism and national prejudice ard 
suspicion. Nor does the author expla_n suficiently the relationship between 
passport requirements and the restr.ctive immigration laws, which hare 
been adopted in recent years, not only in the United States but in many other 
countries, in the administration of which passport and visa requiremenzs 
serve to prevent, rather than increase, hare'ship. 
In this work, accurate for the mosi part, a few errors have been detected, 
It is not true, as stated on page 69, that tae United States of America 12s 
entered into an agreement with Switzerlaad for abolishing visas, and tke 
statement on pp. 201-202 concerning the provision of the Act of March 2, 
1907, for the issuance of limited passports ~o aliens who have declared their 
intention to become citizens of the United States, fails to show that this 
provision was repealed by an Act of Congress of June 24, 1920. - However, 
the second book correctly states (p. 64) that passports are not granted to 


declarants. 
RicHARD W. FLOURNOY, JR. 


Das Recht des internationalen Richtera, nash Billigkett zu entscheiden. By. 
Dr. Karl Strupp. Leipzig: Robert NosEe, 1980. pp. viii, 175. Rm. 3. 


This volume (published as No. 20 in the series of Frankfurter Abhandlungen 
zum modernen Völkerrecht, and made uy of lectures delivered by Drz. 
Strupp at the Academy. of Internationa Law in 1930), is a scholazty 
contribution to the literature on tha rôl- of the judge in international 
adjudications. 

From a carefully constructed historical Lackground, the author proceecs 
with his argument for a restrictive intarpresation of Billigkeit, which is cor- ` 
ceded a value, if not misunderstood or mist_sed (pp. 105, 118). Settlemert 
on the basis of it has come to mean something quite different from mee 
friendly composition, or a judgment prceeeding from loosely-conceivedl 
“ general principles of justice,” or frox unjustified analogies. The formulse 
of arbitration treaties, terms of compromz, declarations of tribunals and 
opinions of publicists, are impressively revi wed in the course of the plea fcr 
adherence by the international judge to actually established legal norms. 
Emphasis is laid upon the presumption (pp 45, 76) that only legal bases sre 
to be used when states refer cuestions wthout clearly authorizing other 
bases. The whole question of sources in international law is necessarily - 
involved. 

Of general interest are the applications made of the principal idea to ths 
provisions of the newer-type arbitration treaties, and especially to the 
World Court Statute and the General Act for Pacific Settlement of 1928. 
` Considerable attention is given to arbitrat-ons to which the United Staies 
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has been a party; a text of the British-American commission’s decision in 


the Cayuga Indian Claims Case is included in an appendix. 
Ropert R. WILSON 


Survey of American Foreign Relations. Prepared under the direction of 
Charles P. Howland. New Haven: Yale University Press, 1930. pp. 
xvii, 541. Index. $5.00. 


The third number of this series follows the plan previously adopted. 
Section I, on “The New Pacific,” fills about two-thirds of the volume; it is 
an excellent survey of the history of a half-century, some of which adds 
to the existing literature. Section II, on ‘World Order and Coördination,” 
contains two chapters on “Limitation of Armament” and the “First Test _ 
of the Pact of Paris”; unfortunately, the former does not cover the London 
Conference of 1930; and the latter, dealing with the Chinese Eastern Railway 
dispute, seems to place too little emphasis on the rôle of other Powers in 
connection with the communications made by the Secretary of State of the 
United States. Section IHI deals with “Post War Financial Relations”; a 
chapter on “The Young Plan” deals inadequately with the Hague confer- 
ence and agreements of 1930; a second chapter on “War Credits and War 
Debt of Greeze” is confined to Greek-American financial relations; a third 
chapter on “Alien Enemy Property” contains an excellent summary of the 
law and practice of the United States, to which more space might have 
been given. 

The plan o2 the series does not seem to the reviewer satisfactory. This 
may depend, however, on the character of the group which it is intended to 
serve. To tke specialist, its usefulness seems to be very limited in spite of 
the excellence of some of the material; he would hardly think of turning to 
such a source for information; if he were studying the establishment of the 
so-called International Settlement at Shanghai, for instance, it is unlikely 
that he would be prompted to go to this Survey, and if he were, he would not 
know which volume would deal with his subject. To a more general reader, 
these volumes may be interesting and informing; but it seems doubtful 
whether such readers would make great use of them, indeed whether their 
needs are not served by other publications. There is a need for an 
annual survey of the international problems of the United States, which will 
give a general year-to-year summary to which the casual reader mey turn 
for a picture and the specialist for a reference. In the opinion of the re- 
viewer, this Survey might be organized to m2et that need, and he ventures 
to hope that the present plan may undergo some modification in that direc- 
tion. . 

Maney O. Huson 
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Der belgische Justizstreik, insbesondere tie deutschen Staatsanwaltschafter in 
Belgien. (Zugleich eine Studie zure Rechte der Okkupation). Von Er.. 
Georg Wunderlich. Berlin: Carl Heymanns Verlag, 1930. pp. viii, 185, 
M. 56, (No index). 

L’Invesion de la Belgique devant la Ectence Allemande du Droit des Grs. 
Par Gaston Delvaux. Liège: Imprimerie Demarteau, 1930. pp. x, 142. 
Fr. 18. (No index). s 


These books, written respectively b> an attorney and notary in Berlia, 
and an advocate and honorary judge ia Liège, develop precisely the th2s3s 
which would naturally be expected of shem. Dr. Wunderlich, by relazing 
first-hand experiences as a practising <~torney in the Imperial German DE- 
trict Court of Brussels during the Wold War, and M. Delvaux, by ching. 
German authorities on international law, both endeavor to maintain a de- 
tachec. and scientific attitude. But tLe legality of German activities. ard 
the illegality of Belgian activities appar as clearly and integrally from the 
one, as do the unjustifiability of German activities and the justifiabilitz of 
Belgian activities from the other. Tk issue is not exactly drawn between 
the twe authors, since the first deals wish the jurisdiction of the Germans -n 
Belgiura after they got there, and the sesond with the right or wrong of tasir 
being there at all; but if each had taken the other’s theme, the result wcuw-d 
have been exactly the same. Such is the devastating effect on science af 
patriotic nationalism, or national patriotism. The vows and oaths, the 
criminations and recriminations, of the ante-bellum scientists and professo:s 
still find their post-war echoes. 

The side that ts presented by each s presented with clarity and detail. 
Our Belgian author discusses the trest es of 1839 (their obsolescence, their 
invalidity for the German Empire, their violation by the guarantecirg 
Powers) ; Belgium’s military system; the acquisition of the Congo; the Anglo- 
Belgian Convention of 1906; the invasiza of 1914; and the German argument 
based cn rebus sic stantibus, legitimate leferse (Notwehr), necessity and ics 
law (Notstand and Noérecht), military recessity (Kriegsnotwendigkeit), ard 
the raison de guerre (Kriegsréson). On zach and every one of these grounds, 
our Belgian author condemns Germary and justifies Belgium by quoting 
from and interpreting the German jurirts themselves. 

Our German author gives his version. of the Belgian judicial strike (Aws- 
stand, la grève judiciaire) of 1918; the legal basis of an occupational jurisdicsicn — 
and a suspension of the national jurisdistion; the introduction, legality ard 
activities of the German system of juri=liction (civil, criminal and military), 
and its relation to the Belgian police-sv-tem and the German army; pardons 
and punishments; and a German procla nation to the Belgian judicial offisers 
regarding their conduct vis-d-vis the cccupational government. ‘The last 
named is moderate and reasonable; and indeed moderation and reason a7e 
made =o appear the key-note of the enire story. 

Both of these books will be very usefc1 when we can hold them in one hard 
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and have in the other the Belgian author’s reply to the German book and 
the German author’s reply to the Belgian book. Meanwhile, for them and 
perhaps for all of us, the truth, the whole truth and nothing but the truth still 
hes at the bottom of the well. | 
| Wirta I. Horn 


BRIEFER NOTICES 


International Control of Aviation. By Kenneth W. Colegrove. (Boston: 
World Peace Foundation, 1980. pp. vi, 234. $.75.) Professor Colegrove, 
of Northwestern University, has prepared a useful manual of information 
outlining the legal problems, national and international, which arise in con- 
nection with aërial navigation. He recounts the various endeavors, public 
and private, which have sought to accomplish international regulation, the 
treaties and agreements which have been elsborated for this purpose, and 
the extent to which they have thus far been ratified. He also describes the 
work of the principal committees and organizations, official and non-offi- 
cial, working in this field. He correctly observes a certain amount of dupli- 
cation and lazk of codérdination, for which he holds the League partly re- 
sponsible in respect of the unification of private air law. The absence of the 
United States and the Soviet Union from membership in the League is given 
as an adequate excuse for the lack of initiative of the League in an attempt 
to codrdinate all agencies in respect of public air law. An appendix contains 
a reprint of the Air Navigation Convention of 1919, with the amendments of 
1929, the Pan American Convention of 1928, the Warsaw Draft Conven- 
tion of 1929, the Franco-German Convention of 1926, the exchange 
of notes between Canada and the United States in 1929, and the rules of 
aérial warfare proposed by the Commission of Jurists at The Hague in 
1923. 

Die Kompetenz zum Abschlusse von Staatsverirdgen nach Völkerrecht. By, 
Dr. Leon Wohlmann. (Zürich: Hans Gutzwiller, A. G., 1931. pp. vi, 103.) 
This monograph is intended to be a contribution to the discussion of Ques- 
tionnaire No. 5 entitled “Procedure for International Conferences and Pro- 
cedure for the Conclusion and Drafting of Treaties”, prepared by the Com- 
mittee of Jurists for the Progressive Codification of International Law. 
The author enumerates some of the manifold differences in respect of the 
treaty-making organs of particular states, their functions and their powers. 
He emphasizes the necessity of considering the constitutional questions in 
the light of the greater problems of international law. Unfortunately, these 
problems are somewhat sketchily outlined because of the narrow limits of the 
work. Asa Swiss student, he naturally gives considerable attention to the 
peculiar provisions of Swiss constitutional law which limits the treaty-mak- 
ing organs by provisions for referendum in certain cases. In this connection 
he discusses the dispute which arose between France and Switzerland kecause 
of the adverse vote upon the referendum taken for the ratification of the 
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treaty of 1921, relating to the Free Zones of Upper Savoy and the Gex 
+ District. i ; 

Das Neuiralitätsrecht im Luftkriege. By Dr. Alex Meyer. (Berlin: Carl 
Heymanns Verlag, 1931. pp. vii, 106. _ndex. Rm. 4.50.) The author 
essavs & critical study of the draft rules for she control of aérial warfare pro- 
posed by the commission of jurists which met at the Hague from December 
11, 1922, to February 19, 1923. The subject is, therefore, not a new one; nor 
does the author present any new develocments essentially changing the 
principal problems. However, as the draft rules did not eventuate in agree- 
ment, he believes there is a wide field of seful discussion based upon the 
practice of the belligerents in the late war znd the development of aviaticn 
since its close. He is one of the number wzo believe that neither the Cove- 
nant nor the pacts of Locarno and Par:s, no? all of these taken together, have 
eliminated the necessity of more definitely ascertaining and agreeing upcn 
the rights and obligations of neutrals. He =nvisages Germany as a probable 
neutral in possible future conflicts owing tœ the disarmament provisions of 
the peace treaty. A.K. K, 


Code of Arbitration. Practice and Frocecure of The American Arbitration 
Tribunal. Edited by Frances Kelor. ‘Chicago: Commerce Clearing 
House, 1981, pp. xliv, 284. Index. i-xxxvi.) According to a prefatory 
note “this Code of Arbitration Practice amd Procedure sets forth the rules 
and the practice in connection therewith ~hich govern the proceedings in 
the American Arbitration Tribunal, estaclished and maintained by the 
American Arbitration Association, fo. the se of parties who desire to sub- 
mit a controversy to arbitration.” An intr-duction and ten chapters follow, 
concerning (1) The Making of the Stbmicicn by. the Parties to a Contro- 
versy; (2) The Making of the Arbitration Agreement in a Written Contréct; 
(3) Initial Proceedings under Arbitratzon Azreement; (4) Choosing the Arbi- 
trators; (5) Arrangements for a Hear-ng; (3) Proceedings during the Hear- ° 
ing; (7) Proceeding When Oral Hearing is Waived; (8) The Making of the 
. Award; (9) Methods of Satisfying the Awad; and (10) Regulating the Cost 
of Arbitration Proceedings. Annexes embrace Arbitration Rules; Sug- 
gestions for the Guidance of Arbitrators Standard Arbitration Clauses; 
United States Arbitration Act; New York rbitration Law; List of Arbitra- 
tion Statutes; Digest of Cases; and Fams. An index and table of cases are 
appended. ‘The code illustrates the extent +o which the principle of arbitra- 
tion is being applied to private commercial -ontroversies through the instru- 
mentality of existing agencies appropriate tLerefor. CGH: 


The Evolution of International Pubic Lcw in Europe Since Grotius. By 
Walter Simons. (The Institute of Politzs Publications. New Haven: 
Yale University Press, 1931. pp. vi, 146. Index. $2.50.) In this liztle 
book of lectures, delivered before th2 Wi_iemstown Institute of Politics, 
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‘the distinguished author presents some observations concerning the develop- 
ment of doctrines with respect to state sovereignty, rights of war, rights of - 
neutrality, state responsibility and intervention, nationality and mixorities, 
and international coöperation and jurisdiction. There is no very obvious 
thread connecting the six lectures; and they are of value chiefly for what they 
reveal of the opinions of an eminent German jurist and statesman. Dr. 
Simons believes that post-war theory and practice are combining to soften 
“the rigid notion of sovereignty.” He has but little faith in the humanizing 
of war, concluding, for example, that “‘the only means to overcome the dan- 
ger of aérial war is to overcome war itself.” He anticipates progress through 
coöperation and the further development of the judicial process, rather than 
through military sanctions. ‘There is a law,” he says, “above the nations 
even when there is no supernational legislator, a law indeed that is in the 
making and therefore uncertain, but nevertheless a law.” Dr. Simons 
acknowledges indebtedness to Butler and Maccoby, The Development of 
International Law, for some of the historical materials used in the lectures. 
Enwin D. Dickinson 


Pazifismus und Imperialismus: Eine Kritische Untersuchung ihrer theo- 
retischen Begriindungen. By Leo Gross. (Wien: Franz Deuticke, 1931. 
pp. x, 454. 60M.) The present work is a comprehensive, systematic, and 
thorough study of pacifism and imperialism as political and ethical theories, 
and of their implied techniques and methods. Pacifism of the constructive, 
organizing type, as well as pacifism of the idealistic, sentimental, and religious 
types, is discussed, with much more attention for the first type. An ex- 
tremely interesting section deals with the foundations of pacifism in the phi- 
losophy of history and the whole concept of the obsolescence of war by 
necessary social evolution. In connection with the method or technique of 
pacifism, the author examines, without making any original contribution, 
the familiar forms of international action for maintenance of peace, from the 
adoption of international constitutions through international legislation to 
adjudication, mediation, codification of international law, and disarmament. 
The political philosophy of imperialism is discussed more briefly but with 
great penetration; the social technique of imperialism calls for still less ex- 
tended treatment. The study closes with an estimate of the significance of 
legal theory for the philosophy of pacifism and of the general importance of 
political and ethical theory for world reorganization. It constitutes an 
important contribution to the growing attempt to construct some solid 
ethical and political philosophy of international relations. 

Latin American Relations with the League of Nations. By Warren H. 
Kelchner. (Boston: World Peace Foundation, 1929. World Peace Founda- 
tion Pamphlets, Vol. XII, No. 6. pp. iv, 207. $.75.) This little volume 
treats of the entrance of Latin American states into the League of Nations, 
their subsequent participation in League activities, certain special problems 
in the relations between Latin America and the League (financial contribu- 
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' tions, Pan American Union and the Learue), and relations with the Interna- 
tional Labor Organization. The accoint s-ven is mainly factual in charac- 
ter, thoigh expressions of the author’s e pimcons are given from time to time 
on controversial topics. The attitude zaken and the judgments expressed 
appear io be sane, sound, and hopeful. -vitaout being at all complacent; the 
problem at issue is treated, as in truth itis, ss a complicated and delicate buz 
not hopeless problem of international statesmanship. 

Probləms of Peace. (Fifth series.) Lectures delivered at the Geneve 
Institute of International Relations, August, 1930. (London: Humphrer 
Milford, 1981. pp. xvi, 332.) The preseat series appears to the reviewe- 
to conszitute the most penetrating ana iInminating collection of lectures 
which have yet been delivered at the Gereva Institute. Rappard on “World 
Government,” Butler on the Internatioral Labor Organization, Boudreau om 
Health, Kastl on Mandates, Murray or Minorities, and Madariaga on Dis- 
armament, to mention only a few consritwtors—surely this is a collection 
of choice bits by master craftsmen. ‘here is noticeable a marked shift of 
emphasis, between the first and the fiftk sezes of these lectures, from history — 
and theory and psychology and sentiment so discussion of practical concrete 
contemporary institutions and practice oi nternational coöperation. 

` Pirman B. POTTER 


Politcal Handbook of the World. Ey alter H. Mallory. (Yale Unis 
versity Press, 1931. pp. vii, 200. $2.5C.) This is the last annual handbook 
of the Council of Foreign Relations, Na-v Yerk City, giving in compact form 
the essential information on the rulers of all of the countries of the world, 
the pol:tical parties, with their programs and leaders, and the newspapers 
and periodicals, with their political afidatiens and editors. The year 1930 
witnessed an unusual number of signifan political changes. There were a 
number of revolutions, a score of ger=rel elections and many important 
cabinet changes. This volume also in :lud2s a section on the organization 
and personnel of the League of Nation . 

Survey of International Affairs, 1926 wy Arnold J. Toynbee, assisted by V. 
M. Bolter (London: Oxford Universit: Frəss, 1930. pp. xii, 545. Index 
and maps. $7.00. Volume of documents edited by John W. Wheeler- 
Bennett, pp. xiii, 349. $5.00). The zrtermational events around which the 
contents of these volumes are grouped aœ t22 London Five Power Conferenc2 
on the Limitation of Naval Armamenss; zae World Economic Conference, 
which did more to explore the problems-of zae future than to solve those nov 
existing; the settlement of the reparaticns cuestion; the international affairs 
of tropical Africa; the situation in the Far East, and the settlement of tba 
condict between the Papacy and the E:ng:lom of Italy over matters of terri- 
torial sovereignty and conflicting jurisd cticn. The negotiation of the navel 
armament treaty between the British Empire, the United States, and Japar, 
as well as the final liquidation of the re»zarations question, will be dealt wita 
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in the Survey for 1930, the year in whick these transactions were completed. 
The present volume completes the story of the evacuation of the occupied 
territories of Germany. It also contains the history of the dispute between 
China and the U.S. S. R. over the Chinese Eastern Railway, a dispute which 
threatened, at certain moments, to disturb the peace of the world. The 
appendix consists of a chronology of events of 1929. The volume of docu- 
ments includes a list of internationel and bilateral agreements concluded 
during 1929. L. H. WooLsry 


Le Mandat sur la Palestine, by Abraham Baumkoller (Paris: Rousseau 
et Cie,-1931. pp. ii, 254. Fr. 35). This is a juridical study with the 
object of determining the compatibility of the British White Paper on Pales- 
tine, 1980, with the aims of the Palestine mandate. The author realizes 
that the White Paper was primarily a political document, but he believes 
that if it remains in force it will mark a crisis in the history of the Palestine 
mandate. Thus, he considers a juristic analysis pertinent (p. 4). The book 
begins in the approved style with a brief historic and juristic analysis of the 
mandates system. The author accepts Stoynovsky’s theory of the ‘virtual 
sovereignty” of the mandated communities, although he believes that the 
League of Nations has power to transfer a mandate, ‘‘by virtue of the 
sovereignty of the territory of which in law it is trustee (depositaire)”’ (p. 36). 
The special feature of the Palestine mandate, ‘‘the national home for the 
Jewish people,” is then examined historically and juridically, as is the White 
Paper of 1930, with the conclusion that there is justice in “the opinion of 
those who see in the White Paper of 1930 a violation of the fundamental 
principles on which the Palestine Mandate is based” (p. 191). As a solu- 
tion, the author suggests clear recognition of a “‘Jewish-Arab bi-national 
state of federal form” (p. 198) as the ideal toward which Palestine should 
evolve. The book adds little to the juridical literature of the subject and 
treats the Palestine mandate in less detail than does Stoynovsky in The 
Mandate of Palestine. Quincy WRIGHT 


Deutsche Materialien zur volkerrechttichen Kodifikation des Staatsangehérig- 
kettsrechis. By Karl Strupp. (Stuttgart: Ausland und Heimat Verlags- 
Aktiengesellschaft, 1930. pp. 96. Rm. 3.50.) This monograph is Vol. 3 
of the Rechts- und staatswissenschaftliche Reihe of the Schriften des Deutschen 
Ausland-Instituts Stuttgart, brought out as a German contribution to the 
preparation for the work of The Hague Codification Conference. It is con- 
` cerned principally with the activities of Professor Strupp as chairman of the 
nationality commissions of the Deutsches Ausland-Institut and the Deutsche 
Gesellschaft für Völkerrecht. It contains, in addition to various statements 
by Professor Strupp, five draft conventions on nationality which he de- 
veloped in whole or in part in the period 1920-30, together with criticisms 

of one or another of them by Professors Partsch, Delaquis, Mendelssohn- 
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Bartholdy, and Schatzel. Included also ace the conclusions of the Inter- 
national Law Association at its Stockhclm session (1924), the draft conven- 
tions of S. Rundstein (1925), resolutions of the Institut de Droit International 
(1928). the draft of American scholars on the law of nationality compsred 
with tha Rauchberg-Strupp drafi, the Jeague of Nations questionnaire an 
analysis of the various answers to it, ard the text of the German reply. 
Systen der vélkerrechilichen Kol ektizertrdge. By Curt Riihlend. 
(Berlin: Georg Stilke, 1929. pp. ii, 104 Index. Rm. 6.50.) This volume, 
published under the auspices of the Incitui fiir internationales Recht an der 
Oniversitdt Kiel, is No. 3 in their series of Abhandlungen zur fortschreiter-den 
Kodifikaiion des internationalen Rechts. Tt lists international collective agree- 
ments which either provide for the adhe -ences of all states or which could 2as- 
ily be extended into general conventiors, tegether with references to works 
where the texts may be consulted. The list is classified and arranged chron- 
ologically under international comm. inzerests, such as postal affairs, 
telegraph, railways, coinage, weights and measures, commerce and tariffs, 
agriculture, health, labor, hunting anc ishing, communications and transit, 
scientize and humanitarian undertakings, irternational courts, and the codi- 
fication cf international law; internstioral governmental organizat.on;*%. 
special rules for particular regions and cates; law for the prevention of war; 
and the law.of war. An introduction traces the work of the League of Na- 
tions for the codification of internaticnal law, and a bibliography of 74 
titles, largely references to periodical litsratare, completes the monograp2. 
Fälle und Fragen des Volkerreckts. 27 Heinrich Pohl and Arthur Wegner. ` 
(Berlin: Otto Liebmann, 1930. pp. 9. Rm. 2.50.) The main facts of 
` 106 international incidents are given, co ~erirg a wide range of topics and rais- 
ing questions in the law of peace, wat, ard neutrality. The source from — 
which an incident has been taken ‘except for a few hypothetical cases) is ` 
usually given, and occasionally there i: a reference to a treatise especially 
apt in solving problems raised. Both historical and current problems are 
present2d, with emphasis on the post-war period. Laverne BURCHFIELD 


The Doctrine of Continuous Voyage, Parircularly as Applied to Contratand 
and Blockade. By James W. Ganteabein. (Columbia University Dis- 
sertaticn. Portland (Oregon): Keystore Press, 1929. pp. vii, 207. $3.50.) . 
This doctoral dissertation is a careful «nd shorough restatement of the de- 
velopment and application of the do: trime of continuous voyage. Yery 
little that is new appears in the volum: , but the leading cases are summar- 
ized, analyzed and classified capably. Large parts of the book are in the 
nature of a digest of cases, rather than a treatise, upon the doctrine of eon- 
tinuous voyage. The author’s summsries. however, supply cohesion end 
treat of the status of the doctrine at veriovs significant periods—the period 
preceding the American Civil War, the per od prior to the World War, and ` 
the prasent status of the doctrine. He favors restatement of the interna- 
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tional law of continuous voyage. There is no index, but a table of cases 
and an excellent table of contents make the volume usable. H. W. Briggs 


La Revisione det Trattati e i Principi Generali del Diritto. By Giovanni 
Ercole Vellari. (Modena: E. Bassi & Nipoti, 1930. pp. 196. L. 12.) 
The problem studied is that which arises when one state, party to a treaty . 
which has been forced upon it, believes that the terms to which it has con- 
sented do it vital harm. The problem is not amenable to solution by the 
application of purely legal principles, for moral and political factors are in- 
volved. The author treats the problem as one of international ethics and 
discusses it in philosophical terms. He advocates.a revision of the peace 
treaties on three grounds. First, they contain juridical absurdities; as, for 
example, Article 227 of the Treaty of Versailles and Article 80 of the Treaty 
of Saint Germain. Second, they present the ethical dilemma of a state 
forced to contract to pursue a course of action inimical to itself. And third, 
the validity of treaties, and respect for them, depend upon the good will of 
all the parties thereto, no matter what the generalities of the law may be. 
He will not, however, compromise with the maxim pacta sunt servanda, nor 
treat the phrase rebus sic stantibus as a mental reservation. The book con- 
tains a long introduction in which the author does justice to the political 
: factors in the problem, and five chapters devoted to the nature of the state 
and the characteristics of inter-state negotiation. As he says in conclusion, 
“nulla di nuovo, dunque.”’ But he has accented a particular problem of first 
importance. He has, further, the courage to hope that he has indicated a 
solution of the problem. P. T. Fenn, JR. 


Die volkerrechtliche Clausula rebus sic stantibus und Art. 19 der Vélkerbund- 
satzung. By Wolfgang Schneider. (Berlin: Ferd. Diimmlers Verlag, 
1931. pp. 149. 8 M.) The author examines the views of writers, and 
finds that while they are generally in accord in accepting the principle as a 
recognized norm of international law, they are not agreed as to the condi- 
tions under which it becomes applicable or as to the legal consequences flowing 
from its application. On an examination of the commonly cited historical 
cases, he concludes that the principle of rebus sic stantibus is not a rule of in- 
ternational law, but rather a politicalmaxim. Turning his attention to Article 
19 of the Covenant, the author examines in some detail the origin, legal inter- 
pretation and importance of the article, and concludes that the opportunity 
is here offered for the development of the clause into an accepted legal pro- 
cedure. He also foresees the possibility of the application and development 
of the clause by the Permanent Court of International Justice under Article 
38 (3) of the Statute. The author develops his thesis in a systematic and 
logical manner. The materials used are not new, and to a large extent re- 
liance is placed upon secondary sources. The value of the study would have 
been greatly enhanced had the portion devoted to the examination of his- 
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torical cases been made more exhaus.-v2 and. based to a larger extent upon 
original sources. 

Démarche, Ultimatum, Sommation. By Dr. Werner Braun. (Berlin: 
Georg Stilke, 1930. pp. 84. Rm.+).) This monograph is one of the 
publications of the Institut für Iniermamonales Recht at Kiel. The author 
undertakes to define the exact meamrg in international law of the thre 
terms appearing in the title. After cmsidering the etymology of the terms, 
he undertakes to discover the exact ms zning attached to them in diplomatic 
practice, especially that of the pre-war period. The study is based on 
original diplomatic documents. Thes is every evidence of sound scholar- 
ship. The last sectidn of the monog-3vh is devoted to a practical applica- 
tion of the author’s general conclusiors ~o the determination of the charactar 
of the Austro-Hungarian note to Sarb- of July 23, 1914. After examining . 
the fcrm and content of the note and 2~idences of the intention of the Aus- 
tro-Hungarian Government, the auttcr concludes that the note must be 
regarded as an ultimatum, not as a scrm of démarche. The monograph is 
a real contribution to the exact definitiba of terms, the correct understanding 
of which is alike important to the daclomat and the student of diplomacy. 

LELAND M. GOODRICH 


Das deutsch-franzésische Gemischte Szhiedsgericht, seine Geschichte, Reckt- 
sprechung und Ergebnisse. By Dr. Vater Schatzel. (Berlin: Georg Stilke, 
1980. pp. 140. Rm.6.) This morcgraph is Vol. 12 of a series and treats 
briefly of the history, judgments and zesults of the Mixed Arbitral Tribunal 
between Germany and France. The treatment is from the German view- 
point covering (1) the procedural and substantive bases of the tribunal, (2) ~ 
history, (3) summarization of completass, (4° statistical and financial conse- 
quences, and a critical evaluation fror. political and economic viewpoin:s. 
The German-French agreement on zke suspension of the liquidation af 
German property of December 31, 1329, appears as an appendix. Tne 
tribunal: discontinued after ten years of activity, handling 25,000 claims 
aggregating seven milliards of frares. Dr. Schitzel, from his long persorel 
experience as German Agent with tœ court, clearly pictures its points cf 
weakness and strength. He shows th the institution of the Mixed Arbitral 
Tribunal by the Treaty of Versaillas kerred the realization of its own selfisa 
interests; that from this defect in in2+ption the court suffered severely and 
risked many dangers; but that, in svite of these difficulties, it handled a 
huge volume of complaints satisfactcrly in a relatively short time. This 
treat-se is a brief authoritative treata.ent of the work of the tribunal. 

Howarp 8. LeRoy 


Arthur Woods ‘as Police Commissioner of New York City had practisal 
knowledge of the effect of dangercus drugs in that metropolis. As Assessor 
to the Advisory Committee on Traffic in Opium and Other Dangerous Drugs 


BOOKS RECEIVED 619 


of the League of Nations, he had opportunizy for a broad view of the prob- 
lem. This experience makes his brief boox Dangerous Drugs, The World 
Fight against Illicit Traffic in Narcotics, pp. 128, Yale University Press, 1931 
($2.00), particularly valuable. The problem of control is a world problem 
owing to the great returns in illicit traffic across frontiers. Mr. Woods 
proposes, as the essential next step, absolute and minute government control 
of manufacture of these drugs supplemented by similar control of interna- 
tional.traffic by the states across whose frontiers the drugs pass. No effec- 
tive control can exist, however, without adequate supervision and regulation 
at the national source of supply of drugs. 


Rights of Aliens Under the Federal Constitution. By Norman Alexander. 
(Montpelier, Vermont: Capital City Press, 1931. pp. vi, 153. Index.) 
This is a useful study of an important phase of American constitutional law. 
It does not attempt to deal with the protection owed to aliens by the United 
States under international law or treaty. The account of the treaty-making 
power of the federal government is very sketchy, and the book as a whole is 
hardly more than an introduction to the subject. 


New Lamps for Old. An Interpretation of Events in Modern China and 
Whither They Lead. By Anatol M. Kotenev. (Shanghai: North-China 
Daily News and Herald, Ltd., 1931. pp. 371.) This volume should be of 
interest to all students of the Chinese situation. For some years Mr. Kot- 
enev hes studied intensively the problems of China with the view of interest- 
ing readers in other countries.. His study of Shanghai, its Municipality and 
the Chinese, is the best work on a difficult international situation. In the 
present volume, he has given an interpretation of events in modern China 
which should be widely read. It traces the connections between the Chinese 
and Russian revolutions, which the author has been in a specially favored 
position to observe. 
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Académie de Droit International. Recueil des Cours, 1929. (Tome IV. 
eae 29 de la Collection.) Paris: Librair2 Hachette, 1930. pp. iv, 649. 
Index. 

Andrews, Fannie Fern. The Holy Land under Mandate. (2 vols.) With 
Illustrations. Boston and New York: Houghton Mifflin Co., 1931. In- 
dex. $10.00. . | 

Antokoletz, Daniel. América, Hemisferio dela Paz. Solucion Integral del 
Problema del Pacifico. Buenos Aires: Imprenta Lopez, 1929. pp. 80. 

Archivo Historico Diplomatico Mexicano. Num. 34. Las Relaciones Dip- 
lomaticas entre Mexico y Holanda. Con una introduccion por Manuel 
Mestre Ghigliazza. Mexico: Publicaciones de la Secretaria de Relaciones 
Exteriores, 1931. pp. xxvii, 188. $2.00. 


* Mention here does not preclud3 a later review. 
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Arminjon, P. Précis de Droit inte-rational privé. Tome III. Paris: 
Librairie Dalloz, 1931. pp. iv, 53€. Index. Fr. 60. 


Baldoni, Claudio. La Zona di Target nel Diritto Internazionale e nel 


oe Marocchino. Padua: Casa Szitrice Dott. A. Milani, 1931. pp. 


Berger, Kuttig, Rhode. J ana laa a alas Berlin: Franz Vahen, 
1931. pp. xx, 387. Index. RM.1 


Bourbousson, E. Traité Général de la F ationalité dans les Cing Parties du 
Monde. Paris: Recueil Sirey, 1981 pp. ii, 613. Fr. 104.50. 


Breckenridge, Sophonisba P. Merri CEs and the Civic Rights of Women: 
Separate Domicil and Independent C-tizenship. Chicago: University of 
Chicago Press, 1931. pp. xi, 15& Index. $2.00. 


Bustamante y Sirven, Antonio Sanch2: de. Derecho Internacional Privada. 
(Tomos I, I, II) Havana: Carass. y Cia., 1931. 


Bynkershoek, Cornelius Van. Quaestienum Juris Publici Libri Duo. (2 
vols.) The Classics of Internationell Law. New York: Oxford University 
Press, 1930. (English translation ani Latin text.) $10.00. 


Catellani, Enrico. La revisione dei Tr-cttati, Venice: Carlo Ferrari, 1931. 
pp. uy, 51. 


Cavaglieri, Arrigo. La Rinnovazion2 del Diritto Internazionale ed i Suri 
Limiti. Barcelona: Llibreria Verdaguer, 1931. pp. 24. 


Chang, Chung-fu. The Anglo-Japares: Alliance. Baltimore: Johns Eob- 
kins Press, 1931. pp. x, 315. Indsac. $2.75. 


Chavez, Medardo. Dilucidaciones FE :stéricas sobre el Chaco. La Paz: 
Imprenta Renacimiento, 1929. pr. xu, 171 


Código Civil Portugués. Coimbra; Imprensa da Universidade, 1929. pp.d1). 


Cédigo Comercial poe Coirabzs Imprensa da Universidade, 1928. 
pp. 244. 


Código de Processo Civil. Coimbra: _m-prensa da Universidade, 1928. pp. 
386. 


Código do Registo Ciwil. Lisbon: [xprensa Nacional, 1925. pp. 210. 
Index. $8.10. 


Cohn, Georg. Kriegsverhiitung und Lchuldfrage. (Frankfurter Abhand- 
lungen zum modernen Vélkerrech>, Heft 23.) Leipzig: Robert Necske, 
1931. pp. xvii, 199. RM. 9. 


Corujo, Enrique Hernandez. La Demecrasia y la Funcion. Havana: Im- 
prenta y Papeleria de Rambla, Bouza y Cia., 1981. pp. u, 265. 


Crane, John O. The Little i Wew York: Macmillan Co., 1931. pp. 
xvill, 222. Index. $2.5 


Crocker, W. R. The Japanese Povuci on Problem. New York: Macmillan | 
Co., 1931. pp.240. Index. $4.CC. 


Dahmen, Georges Marie Hubert Rene. De Heilige Stoel en het Statens-elsel 
na 15800. The Hague: V. H. Moutcn & Co., 1930.. pp. x, 43. Incex. 
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Dennis, William Jefferson. Tacna and Arica. An Account of the Chile- 
Peru Boundary Dispute and of the Arbitrations by the United States. 
New Haven: Yale University Press, 1931. pp. xviii, 332. Index. $4.00. 


Derenberg, Walter. Warenzeichen und Wettbewerb in den Vereinigten 
Staaten von America. Berlin: Carl Heymanns, 1931. pp. xii, 400. 


Dimitch, Velimir N. La Courtotsie Internationale et le Droit des Gens. 
Paris: Recueil Sirey, 1939. pp. iv, 174. Fr. 47. 


Ehrlich, Kurt. Uber Staatsangehérigkeit zugleich ein Beitrag zur Theorie des 
6ffentlichrechtlichen Vertrages und der subjektiven öffentlichen Rechte. 
Aarau: H. R. Sauerlander & Co., 1980. pp. xvii, 290. 


Espinoza y Saravia, Luis. Despues dela Guerra. Las Relaciones Boliviano- 
Chilenas. (2d Ed.) La Paz: Editorial Renacimiento, 1929. pp. xl, 511. 
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THE LEGAL CHARACTER OF THE BANK FOR 
INTERNATIONAL SETTLEMENTS 


- By Sır JOHN Riscawe "WILLIAMS 


Pats British Legal Sr E on the Reparation Commission 


We are all of us today, even we international lawyers, disciples of Heracli- 
tus. The international world shows itself so clearly in a “state of flux,” 
that a doubt on the central doctrine of tha philosopher is no longer per- 
missible. ` We theorists have therefore to take heed to build our doctrines 
on tendencies rather than on “facts”; otherwise when we have finished con- 
structing our systems, 1t may kapoen that the facts are no longer what they 


` were when we began building, ga the system is out of date before it-is es- 


tablished. 

This partial truth, for it is ae partial and this is not the place tc ET 2, 
more general and a more consoling philosopay, can justly claim to be sup- 
ported by recant happenings in its application to general statements as to the 
“subjects” of international law. The older formulation of international. 
law admittec States only, not necessarily “single sovereign States,” 1 but 
still States, as ‘‘persons’’; it is still, probably, the “better opinion” ’ that 


l individuals are not subjects of international law.’ 


? 


How long this will continue to be so is, of course, uncertain. .On the one 
hand, it is obvious that States are frequently in legal relation with individu- 


_ als who are not subject to their jurisdiction either by residence or nation- 


ality, and that the internal action of States in regard to aliens is regulated to 
some extent by international law. On the cther hand, as a matter of ordi- 
nary common sense, it is hardly reasonable to expect States to submit to 
answer befor? an international court any complaints which an individual 
may be moved to raise; there is a distinct working convenience in the rule 
that the cause of an individual must be espoused by his State, in whatever 
may be the vroper international form, befcre it can be made the subject 
of an effective appeal for the application of international law. The admis- 


` sion of the individual to the international world will perhaps result rather 


from the extension and development of current practice than from any 
formal act definitely opening to him the international doors. 

_ There is another set of changes which must affect this question. If 
States are to have international law to themselves, they must not intrude 


1 See Oppenhzim, International Law (4th Ed.), Val. I, Peace, p. 175. (London: Long- 
mens, 1928.) l 

* See contra, Les Nouvelles Tendances:du Droit International, N. Politis (Paris: Hachette, 
1927). ‘ The question was discussed at the 1929 meeting of the Institut de Droit International. 
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into the sphere of municipal law witt clains to a privileged position, as in- 
habitants of another and a lessshumble wcrld. The invasion by States of 
what used to be considered the schere of she individual must result in a 
greater submission of States to law—and “ aw” here for the present means 
“ordinary municipal law’”—than current ~ractice allows. The immunity 
of.the State-owned trading ship is only one example of what, if generalized, 
would be felt universally to be an intoleralle abuse. If States trade, they 
must incur the liabilities and be subject to the laws of traders, and, amongst 
- other things, fiscal exemptions will be telt tc be as abnormal and therefore as 
illegal as any other special privileges. If = branch of an American firm or 
company established in Great Britzin has t pay British income tax on the. . 
profits which it earns in that country, an agent of a foreign government car- | 
rying on trade must be in no bette> msitioa. Diplomatic immunity is out 
of place when it is applied, not to diplomas, but to traders. But if a gap 
is made in the old fence between tke mtern -tional and municipal spheres of 
law by a body moving in one direct.or, the ame gap remains open for those 
who approach from the other side. 

Pending, however, the gradual d2velopment of aal changes, and per- 
haps as a sign and forerunner of suca a gradzal development, it is interesting 
to see that the exclusive possession cf fhe fied of international law by States, _ 
this modern form of a kind of State monopdy, is being broken down by the 
invasion of bodies which are neither Statee, nor individuals, nor combina- 
tions of States or individuals, but right-and-duty-bearing international 
creations, to which for want of a better name the title of ‘international body 
corporate,” “personne juridique inærrationale” may perhaps be accorded. 
“Every system of law that has a-tained ~ certain stage of development - 
seems compelled by the ever-increazing con plexity of human affairs to add 
to the number of persons provided fr it by she natural world, to create per- 
sons who are not men.” ‘This is as true o: international, as of municipal, 
‘law and society. Those who govern aad dict the modern society of States 
find themselves obliged to constituse *‘persons”’ which live and move and 
have their being, their rights and their duti<s, sometimes wholly and some- 
times partially, in the international sohere in relation, that is, to States: 
thus, to take some examples‘ only, th2 mocern world has seen the birth of 
the International Association of the Congc. the European. Commission of 
the Danube, the Reparation Commission, zhe Pan American Union, and, 
most important of all, the League o? Naticns itself. There would, there- 
fore, have been nothing new in the spring o 1929 in a proposal to establish. 
in the international world a right-and-duty-bearing institution which was 


‘ §Pollock and Maitland, History of English Law (ist Ed.), I, 469. 

4 Other examples may be found among irternatonal uniót” for special purposes. 
Thus Sir W. Harrison Moore (British Year B»ok of “nternational Law, 1930, p. 173, Note 
on the International Copyright Conference) cescribes the International Copyright Union 
as a “permanent international administrat.on with a Juristic personality.” 
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“not a State. And the Experts’-Committee on Reparations, when they 
sketched. the Bank for International Settlements, such at any rate is the 
' submission of this article, made in effect thocgh notin so many words such , 
a proposal. 


- The members of that committee indeed found themselves couupelied as | 


‘a part of their own plan to construct a financial institution which was to 
have relations for a great part of its business with States and was to act as 
the trustee® af States. The Bank for International Settlements which the 
- committee devised was to have an “international basis’”’;® this indeed was 


“an essential feature which distinguished the institution from all others,” - 
so that it is fair to say that this bank was to be sut generis among banks; it... 


was to have “no single fiscal allegiance,” an expression which seems at first 
sight toimply thatit was not to be subject to the revenue laws of any country,’ 
and a financial institution which is not subject to any municipal financial’ 
legislation would surely come near to possessing something not wholly re- 
mote from international independence (the word ‘‘sovereignty”’ would, of 
course, be out of place). It was in any case to be carefully protected by a 
special convention between the governments concerned Bennet double or ` 
triple taxation.: k 

, The control of the bank by any one State, or even by all the povernmen: 
TE was indeed abhorrent to the sp-rit of the Experts’ Plan; the 
bank’s organization was to be “outside the field of political influences,’’? 


an intention the expression of which argues a very considerable confidence in ` 


the possibility of the central banks of Europe being immune from govern- 
mental control. Indeed, the future was to show that in Germany at any’ 
rate it was the action of the government, directed against a very able and 
very powerful individual standing outside the government service, which was 
essential. to bringing into effect the financia provisions of the Plan. But 
_ the work of the experts was, all through, characterized by a profound and 
possibly not unjustified mistrust of governments. In their view, govern- 
- ments had failed to solve the reparation problem; the solution was to be 


sought in the action of business men, superior to the passions ‘of the crowd” 


and independant of rulers who are dependent on the crowd. 
In the event the experts conferred upon ths bank in relation to any State’ 
accepting the Plan legal advantages superior to those which normally result ' 


in our imperfect world from the relations >etween separate independent ` l 
- States. If tke bank has any dispute with any g government signatory of : 
the Hague Agreement on German Reparations of the 20th January, 1930, = 


. 5 Report of the Committee of Experts on Hëparatidrs (British Government White Paper, j 
1929, Cmd. No. 3343), Annex I, par. 3: “It shall perform as trustee for the creditor coun- ` 


tries the entire work of external administration of this Flan.” Puppe to the JOURNAL; - 


April, 1930 (Vol. 24), p. 110.) 
6 Report of Committee of Experts on Reparations, par. 60; Sian to the J pau, 
April, ake p. 9). 2i bid. .y par. 54. ! . 
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it can insist that the arr be submitsed to ihe special tribunal created in 


bunal which has adjudicated’ disputes setween the Reparation Commission 
and ay under the Dawes Plan} vith wut the necessity for any special 


compromis. It enjoys in fact befor» that ‘tribunal more than the rights- l 


which. States which have accepted tas Ortional Clause enjoy before the | 
Permanent Court of International Justice, vhose doors, the reader may in- 
cidentally be reminded, are still not oxen te anything that is not a State. . 

` According to the Young Plan itself she -ank was to be a “Trustee” for 
governments but was at the same tim2 to exercise in relation to the govern- 


ordinary banker in relation to his customecs.' The bank could, subject to 
certain guiding principles, determine nat -gercgate amounts it would dis- 


_ tribute to the countries creditors of Garmaay,® and it could charge against 

the account into which the German aanuizies were to'be paid (the ‘An- 
` nuity Trust Account,” on which incidertallr it paid no interest) “such sums 
as (the Board of Directors) deems to Fe faxr compensation for the services 1 
performed by the Bank.” !° These wicc povers, it is true, did not in the end 
survive: in the final settlement their place was taken by definite figures ac- - 


cording to definite arrangements, but she ~>roposal of such powers throws 


` clear light on the general intentions of the fcunders of the bank. The bank 
in their conception was to move in the vorld of States, as a citizen and per- . 
haps more than a citizen of that comunity. The complexity of interna- ' 
tional affairs, to recall the words of the historians of English law, had com- 
` pelled the creation in that world of Etates of something not itself a State. 
but which was to do certain parts of th2 business of certain States and was to- 


have the rights, the powers and the duties ncident to the business thus to 
be done. 

In view of this lofty conception of the ting or person which was to be 
created, it might have been possible fœ the bank to originate in an interna- 


tional act similar to that which created the Mongo Association or the Euro- 


"w 


_ ments which were its cestuis que tru:fnt powers. considerably larger than . 
those enjcyed by an ordinary trustee 1 relation to his beneficiaries or by an ` 


‘pursuance of the Plan (a tribunal whe is n facta continuation of the tri- 


pean Commission of the Danube. Ifi is cpen to States by agreement be-. | 


tween themselves to create an organiretion which can manage the estuary __ 


of a. great river and collect tolls from xdiviluals who use it, it would seem 
that on principle there could be no » aject.on, as a matter of strict legal 


_ theory, to the creation by similar metŁcds o` a financial institution. States 


the constitution of which requires the ssert of the legislative body to the 


exercise of the treaty-making power, cust ne as capable of codperating by - 


this method in the creation of a body ccrporate whose main sphere cf action 


is international, as they are capable cf cresting by municipal legislation a _ 


8 Report cf Committee of Experts on Repazetions par. 96 and Article XV of the Hague 


-` Reparation Agréement with Germany; Suppbnent so April JOURNAL, p. 96, and to this 


JOURNAL, pp. 826,340. >` °T bid., Annex _,par. 38. 10 Ibid., Annex I, par. af 
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body corporate whose main sphere of action is municipal. States where the 
treaty-making power -does not require legislative assent can hardly in this 
matter be without the capacity for, international action by treaty which is 
enjoyed by their neighbors. 

There were, ‘however, serious practical Harot to the employment of 
the international method pure and simple for the institution and incorpora- 
tion of the bank. The international action o? the bank, its rights and duties 
in the world of States were only one part of the story, one side of its character | 
and energies. The bank had other functions besides its internationa! duties 
_ to governments as its customers and beneficiaries. -Its operations were to be 
“assimilated to ordinary commercial and financial practice”; 1 it was to bë. 
“a useful instrument for opening up new fields of commerce, of supply and | 
of demand,” 2 it was to make, or be capable of making, profits and, in the 
conception of some at least of its designers, it was to fulfil high tasks in rela- 
tion to the international supply of gold and the general commerce and finance 
of civilization. Thus it was in fact to possess a sort of dual personality; in 
one incarnation it was to move in the world cf States and regulate the finan- 
cial relations of governments; in another capacity it, was to be a commercial 
or financial institution, even if of a high anc: hitherto unknown order, rub- 
bing shoulders with banks and with financial houses on the exchanges and 
markets of the world. 

When the Organization Committee of the Bank, after the acceptance in 
principle of the Young Plan by the governments concerned at The Hague 
Conference of August, 1929, met in Baden-Baden, the necessities of the action 
of the bank in this high financial capacity, in combination with the general 


distrust of governments by which the experts were inspired, produced a de- 


cision that the bank should be treated as “founded” by the central banks of 
Germany and the principal creditor countries together with a financial in- 
stitution of the United States of America, on the lines of an ordinary body 
= corporate of municipal law. The bank in ousward and visible shape was not. 

to differ too widely from its associates and possible rivals. It was convenient 
and proper that it should, m accordance with the Plan, have a particular 
“country of incorporation’’ where it could “obtain powers sufficiently 
broad to enable it to perform its functions with requisite freedom and with 
suitable immunities from taxation.” The Organization Committee thus 


u Report of Committee of Experts on Reparations, par. 54. 

12 Tbid., par. 55. . 13 bid., Annex I, par.'4. 
` M It may assist the reader if he be given, in 2 summery form, the history of the events and 
woo nana relating to the constitution of the bank: 
pring of 1929. Sittings and report of the Experts Committee on Recreio (Y oung 
a. The Plan contains a very full sketch of the organization proposed for the bank, but 
does not discuss the legal aspects of its incorporation. (Supplement to the JOURNAL, 
April, 1930, Vol. 24, Annex I, p. 110.) 

Autumn of 1929. Sittings of the Organization Committee of the bank at Baden-Baden. 
This committee proposed the incorporation of the bank under the municipal law oz a single 
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produced a. constitution for the benk whi: 2 contemplated the grant of a 

“charter” by a single incorporating Site Gt was afterwards arranged that 

this State was to be Switzerland) as a re-alt of a treaty with the other 

States interested. The committee alsc, in pursuance of the scheme of the. 
Plan, prepared the draft of a contract, b: be nown as a “Trust Agreement,” 

and to be made between the bank arc th: governments creditors of Ger- 

many to regulate the receipt, management <nd distribution by the bank, on 

behalf of and among the creditcr govzmmecnts, of the annuities to be paid 

by Germany. This ‘Trust Agrzemenst”’ li the principal Hague (German 

Reparetion) Agreement already mentmned, contained an arbitration clause 

referring any disputes between the bark an- any creditor government, with 
regard to the meaning or application the agreement, to the final decision: 
of the tribunal which succeeds to and contiaues the work of the arbitration. 
tribunél under the Dawes Plan. 

With this plan before them and in Le ccoaditions thus envisaged for the 
working and creation of the bank, a sm-ll b»dy of six lawyers, Belgian, Brit- 
ish, Franch, German, Italian and Japanese met in Brussels in December, 
1929, charged with the task of prerarrg fcc signature by the governments 
concerned the draft of the internazional irstrument by which the Young’ 
Plan was to be carried into execution. These lawyers had to consider how 
the governments should be asked to treat tcis new institution of the Bank 
for International Settlements. After me debate, they proposed the fol- 
lowing language for insertion in the in rma—onal agreement—‘‘ The parties 
recognize that the Bank for Internatiezal Settlements will, from and after ` 
the date of its establishment, possess £1e q_ality of an international body 


state, the founders being the central banks of #= chi 7 European countries, together with a 

financial institution of the United States. The Ommr-tee also drafted a “trust agreement,” 

i.e., an agreement between the creditor countre and—he bank as ‘‘trustee,” regulating the 

dealings of the bank with German reparaticn -eymer—s. The Trust Agreement in its final - 
form is substantially identical with the draft ofthe Oanization Committee. (The draft is 

printed i in British Government White Peper, 193 +, Cra. No. 3484, p. 68; the final Boer . 
in Supplement to this JOURNAL, p. 284.) 

. December, 1929. The Legal Committee of t= Hasue Conference on Reparan met at 
Brussels. This committee, working on she bass of th documents prepared at Baden-Baden 
by the Crganization Committee, proposed thas she States interested in reparations should. 
by international agreement recognize that the >.nk, cunded as proposed at Baden-Baden, | 
possess the quality of an “international bcdy @rpor.te.” (The draft of the Legal Com- 
mittee has not been published.) 

January, 1930. The Hague Conferenc ce, on > rep-ssentations of the Bank Organization 
Committee, decided to omit from the internatio_al re aration agreement the description of 
the bank as an international body corporate. The ; overnments interested in reparations. 
concluded an agreement with Switzerland accorimg tc which that country agreed to grant a 
“charter” with “statutes,” in the form alread 7 prep-red by the Organization Committee, 
to the new bank. (Cmd. 3484, p. 110; Sugplerent t this JOURNAL, p. 323.) 

June, 1930. The necessary ratifications of. tte Hagi= Reparation Agreement having been 
given, the bank was constituted unde: Swiss aw ia exact conformity with the scheme 
approved in January at The Hague. 
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_corporate’’—or, in the French text “Les perties déclarent reconnaître c la 
Banque des Règlements Internationaux, pour le jour où elle sera constituée, la 
qualité de personne juridique internationale.” And they inserted an expzess 
proviso that “en raison de. sa qualité de personne juridique internationa’e,”’ 
‘fin view of 1s quality as an international body corporate,” the bank, its 
property and assets were not to be subject to “any measures of expropria- 
tion, requisition, seizure, confiscation, prohibition or restriction of export 
or import of gold or currency or any similar measure.” All this, naturally, 
was on the basis of the incorporation of the benk, as proposed by the Organi- 
zation Committee, by the action of the State on whose territory it was tc be 
situated, in granting a charter. The bank was to come into being as the 
result of municipal action, but was subsequently by the express recognition 
of all-the governments interested to take rank as an institution of interna- 
tional law. 

_ If this little band of international lawyers had been challenged and asked 
“quo warranto” they introduced this neologism, their defence might have 
run somewhat as follows: “Your new bank,” they would have said, ‘is to 
result from an agreement concluded by governments and it is to have rela- 
tions with States. Its birth is thus the result of International action, anc its 
dealings witk States will necessarily be governed by international lw. 
For no one municipal law can be applied to any instrument such as the trust 
agreement which you contemplate and to which both the bank and a num- 
ber of independent States are to be parties. This will not prevent the benk, 
in ordinary commercial dealings with private persons, firms or comparies, 
from being subject to the municipal law applicable in the place of deaing 
or chosen by the contracting parties. International persons can at any time 
and often do zontract engagements in municipal courts and under municipal 
law.” 

Whether, however, such a defence would or would not have been suffciznt, 
there was no time for its consideration by the representatives of the gov2rn- 
ments assembled in January, 1930, at The Hague; at that assembly there 
became at once manifest a general unwillingness to speak in terms of a 
“personne juridique internationale.” The thing was perhaps well enough, 
but there was something shocking in giving 1t such a name. A famcus per- 
son in a famous play was interested, perhaps even pleased, to find that he had 
been talking “prose” all his life without knowing it, but an “international 
legal personality” is more alarming than ordinary prose. There is a potency 
of unknown cuality in such a name; such a name must by prudent persons be 
avoided, whatever rash lawyers might propose. The presumption of the 
common law that men intend the natural consequences of their acts was 
once again shown to be untrue to fact, and indeed it is perhaps tinged with © 
a certain cynicism, however helpful it may ke as a legal maxim. 

And so, in the result, the international agreements concluded at The 
Hague in January, 1930, on the subject of the bank contain no referenc2 to 
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international legal. personality. Tae bank was dealt with in two of these 
international agreements, one being taat b-tiveen the Governments of Ger- 
many, Belgium, France, Great Britair, Itaky and Japan (who were the “In- 
~ Viting Powers” of the conference),.2n the ore hand, and the Government of 
Switzerland, on the other, and the other being he main agreement on the. 
subjéct-of Geen reparations between Ge-many; on the one hand, and all 
the creditor Powers (not including the United States), on the other: By 
the agreement with Switzerland tkat courtry undertook without delay to 
grant a “charter having force of lew,” wh ch charter with “Statutes” an- . 
nexed was set out in full in the agreement, end not to abrogate that charter, 
nor to amend or add to it, and not to sanction amendments to certain stat- 
utes‘of the Bank “otherwise than in agreement with the other signatory gov- 
ernments.” The charter contained v2ry w de exemptions from Swiss taxa- 
tion, whether federal or cantonal, includizg, inter alia, “all taxes on the | 
bank’s capital reserves or profits wlether distributed or not,” and also 
granted an immunity for the property of the bank from seizure, confiscation 
and other similar measures substantialy identical with that which had been 
proposed at Brussels for insertion as a claus of the international agreement 
itself. By the general Hague Agreement on German Reparations, Ger- 
many and all her outstanding creditors uncer the Treaty of Versailles, Bel- 
gium, Great Britain, Canada, Australka, Ncw Zealand, South Africa, India, 
| France, Greece, Italy, Japan, Polard, Portagal, Roumania, Czechoslovakia 
`; sand Jugoslavia, recognized the corpcrane exirtence of the bank as soon as con- 
stituted and agreed to take, on thei? respective territories, the measures 
necessary for freeing “the funds and irvestnents of the bank resulting from 
the payments by Germany” from all naticnal or local fiscal charges; they 
also agreed to guarantee to the banz immutity from restrictive measures in 
terms not substantially different from thos appearing in the Swiss agree- 
ment. But the contracting parties did not agree to any general exemption 
of the bark or its branches on their cwn territories from fiscal, charges, so 
that, presumably, profits earned by a bran:h or agency of the bank in any 
particular country will be assessable so income tax there. This indeed is 
: Only justice as between the bank, gcd profit-making institution, and its 
competitors. Apart from the exerapcions granted by Switzerland in the ~ 

. “charter,” no special effect, has been ziven to the experts’ original recom- 
mendation for the avoidance of double or tiple taxation. | 
The bark is thus, it may safely be said, aa institution which has no exact 
parallel and which it will not be rash tc descxibe as sut generis. A discussion 
of its exact classification and the precise tit to be given to it, is perhaps of 
no great interest, certainly not to the world of affairs and perhaps not even 
in academic circles. But whatever be its classification, this at any rate is 
clear, that it has both municipal and internazional rights and duties and pro- 
ceeds from at any rate a tacit recognition Œ the fact that there is no great 


gulf fixed between the realms of municipal =nd international law. 
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BY vy january, 1930, that between Hungary and her creditors, which settled at last that question ~- 
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o As a péstacript to the above, it may be added that gaol hee of the Hogue enero of 


y 


. of. the “ Optants” which, has long agitated-Eastern Éùrope, provides ; for the creation of two 
“Funds” which are to, possess legal personality-and which, so far as the agreements them- ‘ 


selves | go, are constituted! by - international action alona without the grant of any “charter” 


or other‘act of establishment made by thé authority of any one State. These “ Funds” are 
thus international bodies corporate in.the strictest sense of the word: they are created by an 
international instrument and they possess, at any rate, within the territories of the States 
which have established them, the capacity of enjoying rights and fulfilling duties and, there- 
fore, corporate personality. They are not paeot porated by and in any one State nor subject 
to any one system of municipal law. 

These “Funds” will issue bonds, but, unlike the Bank for International Settlements, they 
will not carry on any business that might compete with other institutions: They are ` 
nourished by money coming from States and not from individuals, and designed, to under- 
take, in the place and on behalf of States, obligations of international origin which otherwise 
would fail to be borne by those States. ‘The “Funds” are thus a highly i ingenious creation, ’ 
begotten of the modern necessities of international intercourse; they are, doubtless, examples 
and forerunners of other similar institutions i in the future. . 

: i t J. F. W. 
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THE HAGUE CODIFCAT-ON CONFERENCE 


By Hurre MILER 
Editor of the Treaties Depariment of State 


The Conference for the Codifica-ion of International Law which met at 
The Hague from March 13 to April 12 193C, was the first international con- 
ference specifically called for that uzp ose 

In 1924 the League of Nations set uxa C »mmittee of Experts for the pro- 
gressive codification of international lew. The task of that committee was 
to select and propose for the first confer nee-on codification a certain number 
of subjects within the field of internazbna: law. Three subjects, namely, 
Nationality, Territorial Waters and TLe Rerponsibility of States for Damage 
Caused in Their Territory to the Pers>n cr Property of Foreigners, were 
finally agreed on as the subjects to be eons-dered by the first conference. 

Thereupon there was appointed a Pr2>arasory Committee of five members; 
a somewhat elaborate questionnaire was drown up in respect of each of the 
three subjects and transmitted to tLc interested governments, many of 
which made extensive replies. With ti.se plies before them, the Prepara- 
tory Committee drew up what were czled = Bases” on each point that had 
been raised in the three subjects. Those Ba-es were, in fact, the bases of dis- 
cussion of the respective subjects ai the Conference itself. They were 
printed, together with the questionnsir2 and she replies of the various govern- _ 
ments, in Brown Books, as they were gen: rally called at the Conference. 

In the meantime, preparation for i> work of the Conference was also 
being carried on by others. Mention :n p.rticular should be made of the 
result accomplished under the directicr of rofessor Manley O. Hudson of 
Harvard University. Too much cen tardLy be said of the studies of Pro- 
fessor Hudson and his associates, whose n-mes are all well known to the 
readers of this JOURNAL, and of the vorme -vhich contained their drafts and 
their reasoned conclusions. That volume vas in constant use by the dele- 
gations at The Hague generally and br she elegation'of the United States 
in particular; and expressions of appeciat.on of the learning and public 
spirit which made such a work poss:bls wer: very frequent. 

On December 12, 1929, Secretaty cd Sate Stimson, in the following 
` memorandum to President Hoover, made public by the House Committee 
on Foreign Affairs, urged the impor-ar @ of the. participation of the United 
States in this Conference: . 

This Government has receivec from the secretary general of the 


League of Nations an invitation ceted October 15, 1929, to attend an 
international conference to be keld at The Hague beginning March 13, 
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1930, for the purpose of considering tke codification of international 


_law. The subjects to be taken up at this conference are: 


_ 


(1) Nationality, (2) territorial waters, and (3). responsibility of e 
for damage caused in their territory to the person or property of for- 
eigners. 

` Each cf these subjects is of gree: impertance in the conduct of foreign 
relations of this Government. Troub_esome questions of dual na- 
tionality are constantly arising in connection with our efforts to protect 
American citizens abroad. It is frequently found that the persons 
whom we endeavor to protect or assist, although: American citizens 
under the law, by birth are also regarded as citizens or subjects of the 
foreign states concerned under their laws. Like difficulties are fre- 
quently encountered in the case of naturalized citizens. 

Several countries do not recognize the expatriation. of their nationals 
by naturalization in foreign countries. The result is that naturalized . 
American citizens, formerly nationals ci those countries, on returning 
to their native lands, are still regarded ss nationals and frequently find 


- - themselves in difficulties under the laws pertaining to military service, 


taxation, etc. It is, therefore, very desirable that these conflicts be- 
tween the national laws of the various countries should, in so far as is 
possible, be reconciled. 

The question of territorial waters is likewise important. The con- 
ference will consider, among other things, the breadth of the territorial 
waters under the sovereignty of the coastal state; the distance to which 
the coastal state may exercise authority on the high seas to prevent the 


infringement within its territory or territorial waters of its customs or 


sanitary regulations, or interference with its security; the points from 
which the belt of territorial waters is to be measured; methods bv which 
territorial waters of islands and groups of islands are to be determined; 
questions pertaining to the right of innocent passage of foreign merchant 
vessels and of foreign warships through zhe territorial waters of a state; 
the right of local authorities to make arrests on board foreign merchant 
vessels within or passing through such territorial waters; and the con- 
tinuation on the high seas of pursuit begun within territorial waters. 

It will be readily appreciated that, in view of the extent of the coastal 
line of the United States and the magnitude and importance of Ameri- 
can shipping, these questions are of vital interest to this Government. 

The third question, namely, that of responsibility of states for damage 
caused in their territory to the person or property of foreigners, is of - 
tremendous importance to this Government. The conference will con-. 
sider, among other subjects involving cuestions of state responsibility, | 
the repudiation by legislative or executive acts of debts of the state, and 
failure to comply with obligations resulting from debts; refusal to allow 
foreigners access to judicial tribunals; dalays on the part of such tribu- 
nals, ill will manifested toward foreigners, and procedure resulting in 
a miscarriage of justice; acts and omissons of officials, including those 


“of diplomatic and consular officers, and political subdivisions of a state, 


such as communes, provinces, ete.; acts of armed forces, suchas the. 
requisitioning, occupation, and damage’ to or destruction of property; 
insurrection, riot, mob violence, and otaer disturbances; and responsi- 
bility of a state intrusted with the conduct of the foreign relations of 


` another state or political unit for damages suffered by foreigners in the 
territory of the latter state or pclitical unit. 
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In view of the effects upon the coacuct of our foreign relations, par- 
ticularly the protection of Amer-.can lZe and property in foreign coun- 
tries, of conclusions which may be reached at this conference on the 
various subjects to be considered, I tLink it most important that this 
Government should be represemtec nt the conference by delegates, 
technical advisers and other necessazy personnel. 


Congress approved the participatioa of tae United States in 1 the Codifica- _ 
tion Conference and a Joint Resolution aut orising the necessary appropria- 
tion became law on April 7, 1930. 

The number of countries repres2nted ae the Conference (one by an ob- | 
server) was forty-eight. r 

All tke plenary sessions of the Codificat on Conference were held in the 
' Salle des Chevaliers, the Ridderzaal. ‘The Conference was opened by M. 
Heemskerk; Minister of State and former Pame Minister of the N etherlands, 
appointed ee of eo Conferenc3 br the Council of the League of Na- 
tions. 

The Cadi of the League of Narions aad appointed M. Buero, Legal 
Adviser of the Secretariat of the League cf Nations, as Secretary-General of 
the Conference. M. Daniëls, of the Netherlsnds’ Ministry of Foreign Affairs, 
was appointed Assistant Secretary-Geneza.. The Conference at once de- 
cided that, in accordance with the draft Eu es of Procedure, there should be 
three general committees, one for eaci of tae questions on the agenda, t.e.: 
the First Committee to consider Netionaity; the Second Committee to 
consider Territorial Waters; and, the Thir. Committee the subject of the . 
Responsibility of States. 

The three committees selected as their Chairmen, M. Politis of Greece, 
' Chairmen of the Committee on Nationaity; M. Gdppert of Germany, 
‘Chairtazn of the Committee on Terr-tor:al Waters; and, M. Basdevant of - 
France, Chairman of the Committee on the Responsibility of States. 

Those selected as Vice-Presidents of tte Conference were Mr. David 
Hunter Miller, Chairman of the Del2getion cf the United States; M. Eduardo 
Suarez, Head of the Legal Departmen; at tke Ministry for Roreton Affairs.of 
México and Chairman of the Mexican DeEgation; and His Excellency Haru- 
kazu Nagaoka of Japan, Ambassador to Germany. 

'.The Conference was administered by a Brreau composed of the President 


and the three Vice-Presidents of the Conter2nce, the Chairmen of the three 


` principal committees, the Secretary-(Zenaral, and the Deputy Secretary- 
' General. 

The day-to-day staff work of the Corference was performed most eff- ' 
ciently and most admirably by merob2rs of the Secretariat of the League of 
Nations, some eighty or ninety of whom had been transferred from Geneva | 
for the purpose; in general, there were three committee meetings a day, two 
_ of thera going on at the same time; but, nore the less, the minutes of all the 
meetings of each day in English and French, the two official languages of 

\ 7 


re 


3 
` 


THE HAGUE CODIFICATION CONFERENCE i 677 ` 


5 
S 


the Conference, were always available the next morning. Copies of amend- 
ments proposed during discussion were, in case 'of need, circulated within; 
half an hour. These instances illustrate the extraordinarily high standard 
of the services rendered. 

The Rules of Procedure adopted by the Conference were based on Draft 
Rules which had been framed in advance by the Preparatory Committee;! 
Articles I to XIX inclusive, and Article XXII, were accepted, mostly with- 
out change, on the first day of the Conference; but one of the few mcdifica- 
tions made in them is to be mentioned. 

The United States Delegation proposed that Rule X be changed so that 
the choice between public or private meetings should be left to each Com- 
mittee to decide for itself. That proposal was adopted by a majority of the 
Conference; thirty-three delegations voted in favor of it. In practice, at no 
time. did any committee desire a public meecing. -On the evening of April 
ist, the Committee on Nationality invited certain ladies to speak; -but in 
form, at least, that meeting was not public. 

The remaining articles of the Draft Rules of Procedure related to voting 
and to the method of determining majority and unanimous votes, and dealt 
with the nature of the Acts of the Conference; those questions were reserved 
and were not disposed of until well on in the Conference. 

So far as the form of the Acts of the Conference was concerned, the senti- 
ment was strongly in favor of conventions ard against the idea of declara- 
tions. It was felt, and the writer believes rightly, that in no one of the three 
. subjects considered could it be possible to arrive at a sufficient statement 
agreed upon “as the expression of existing international law.” The senti- 
ment was written into one of the '‘general’”’ provisions of the four conven- 
tional Acts adopted by the Conference (e.g., Paragraph 2 of Article 18. of the 
‘Nationality Convention). 

The opening and organization meetings of the Conference occupied only 
three days, March 18th to 15th. The question of a “general discussion ” of 
the three subjects in plenary session was suggested in conversation, but was 

- not formally proposed. Most of the delegations felt that it would be profit- 
less and one wise diplomat remarked that he was not only opposed to a 
general discussion but was also opposed to any discussion as to whether or 
not there should be a general discussion. As each delegation was entitled to 
be represented on each of the thre: principal committees, there was ample 
opportunity for full debate at their meetings: 

Accordingly on Monday, March 17th, the s2ssions of the three committees 
began. The Committees on Nationality and Territorial Waters met, 

- generally, at ten o'clock in the morning, and the Committee on the Re- 
sponsibility of States met usually at threé o’clock in the afternoon of each 
da; Ys in the Palace of Peace. 


1 Printed in Supplement to this JOURNAL, Vol ki pp. 74-79, 
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In the July number of this JourNaz th=r were no less than six learned ar- . 
ticles treating of the. work and results c -he Conference; accordingly, ref- 
erence will here be made only to some of the questions discussed in the Com- 
mittees on Nationality and Territorial \-sters, having particularly in mind 
the attitude of the United States Deegen. 


NaTIoNali-y . 

From the outset the Committe2 was ccnfronted with problems of great 
difficulty. The different systems of nat.s ality prevailing in various coun- 
tries of the world have economic, secia_ end historic, as well as juridical, 
“foundations. The question of the ratica.lity of married women involves 
at least equally deep-seated differerces < a fundamental nature, resting 
upon sentiments regarding the national LE, the family and the individual, 
which are inherently irreconcilable. Ft-trermore, the question of nation- 
ality is one of those which internaticnal -=w regards, in very large part, as 
within the competence of the state. 

Despite the difficulties, four agreement, the only conventional Acts of the 
Conference, followed the work of the Comittee on Nationality. Thereport 
of the Committee written by Dr. Guerre gives an excellent and scholarly 

‘account of the questions presented to the Committee and the resulting deci- 
sions. . - 
' The most elaborate of the four documen -s is the Nationality Convention, 
the full title of which is ‘‘Conventior on Certain Questions Relating to the 
Conflict of Nationality Laws.” 3 

One policy of the United States which -ust always be considered in con- 
nection with any proposed nationality corvention is its policy in favor of the: 
right of expatriation. That policy was d=ared by a Statute of 1868 in most 
emphatic and sweeping terms. In tke ocinion of the writer, no subsequent 
legislation has weakened that declaratic: in the slightest; and that policy - 
was alluded to by the Secretary of State in Hs memorandum of December 12, 
1929, above quoted. l 

Examination of the opening articlss c zhe Nationality Convention will 
show that their acceptance by the United £ tates would amount to an aban- 
donment of its policy in favor of zhe rigi t of expatriation. The reference 
here is to Articles 1 to 4 and to Artice 7. Taken together the provisions of 
those articles are clearly inconsistent witz -nd contrary to the policy of the - 
United States as set forth in the Stasute cf 1868 which, in part, is quoted 
below. ! ' 

That policy of the United States an1 th= eonsequent attitude of the United 
States in respect of a nationality conv entd- were laid before the Committee 
on Nationality early in its meetings; end =t-the seventh meeting of the Com- 
mittee on March 24th, the Chairman of -a+ United States Delegation made 


2 Printed in Supplement to this Journan, Vol. 2-, p. 215. 3 Tbid., Vol. 24, p. 192. 
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the following statement, which met with the approval of the Department of ‘ 


State: 


i} 


. On' behalf of the delegation of the United States of America, I 
deare +o make the following statement and request that it be entered in 
extenso in the minutes of the meeting. 

For a century past it has been the policy of my country that the right 
of expatriation is an inherent and natural right of all persons. True it 
is that allegiance is a duty, but it isnot a chain that holds one in bondage 
and that he carries with him to a new life in a new land. It is a duty 
and an obligation of a freeman that he casts off when he voluntarily 
assumes allegiance to the country of his new home and there takes over 
the duties and the rights of-a national. When he takes over tne new 
tie, the old one is loosed and gone. This principle is not a little thing. 
It is not a question of language, or of formulas, or of phrases. It is a 
principle of the rights of man end of the liberty of the human race. We 
stand on it and we shall continue to do so. Under cur laws of na- 
turalization the individual who receives the honor and the dignity of 
citizenship in the United States of America is obliged by the most solemn 
oath not only to support the Constitution of the United States, but also 
by a like solemn oath to renounce, and forever, all allegiance that he | 
owes to any foreign state, prince or sovereign. The statute in the mat- 
ter, which dates from 1795, reads: 


“That he doth absolutely and entirely ‘renounce and abjure all 
allegiance and fidelity to every foreizn prince, potentate, State or 
sovereignty whatever, and particularly, by name, the prince, poten- 
tate, State, or sovereignty, whereof he was before a citizen or subject.” 


We regard that oath and its result, taken as it is after the conditions of 
residence and other qualifications which are prescribed in our laws, as a 
finality and we shall always so regard it 

It was not a new thing, but rather a recognition and a noble statement 
of the policy of the United States shat our Congress, the supreme legisla- 
tive power of my country, passed in 1868 a Joint Resolution which for: 
two generations has been and continues to be the law of the United 
States of America. I wish to read it. 


‘Whereas the right of expatriation is a natural and inherent right 
of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; and whereas in the recognition 
of this principle this Government has freely received emigrants from 
all nations, and invested them with the rights of citizenship; and 
whereas it is claimed that such American citizens, with their descend- 

„ ants, are subjects of foreign States, owing allegiance to the Govern- 
ments thereof; and whereas it is necessary to the maintenance ‘of 
public peace that this claim of foreign allegiance should be promptly 
and finally disavowed: Therefcre any declaration, instruction, opin- 
ion, order, or decision of any officer of the United States which denies, 
restricts, impairs, or questions the right of expatriation, is declared 

- inconsistent with the fundamental principles of the Republic. - 

“AN naturalized citizens of the United States, while in foreign 
countries, are entitled to and shall receive from this Government the 
same protection of persons and property which is accorded to native- 
born citizens.” 


í 
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My Government stands on thst d=:laration of policy. My Govern- - 

ment equally and fully recognize: the right of American citizens, if they 

so desire, to deprive themselves of american nationality by taking n 

oath of allegiance in another ccuntry for the Citizenship Act of the 
United States reads: : 


“That any American citizer shal be deemed to have expatriated 
himself when he has been naturalized in any foreign State in conform- 
ity with its laws, or when he zas EEN an oath of allegiance to any 
foreign State.” 


It would be farthest from my to vught here in this itematonal 
‘gathering to say anything which might in any sense be construed as an | 
_.attempt to dictate to others. I £m s22aking for my country and for my 
country alone. Our path is clear and fixed and certain and it is not to 
be altered. 

' Accordingly, I declare in the neme >? my Government and in the most 
‘formal manner that the Delegstes of the United States of America 
cannot and will not sign any convencion in which there is any clause 

. whatever which could be construed to qualify or limit this declared — 
_ policy of the United States of America, regarding the right of ex- 
\  patriation.”’ 


The declared attitude of the Unitec. States remained unaltered; as is well © 
known, the Nationality Convention ras dt signed on behalf of the United’ 
States, whose Delegation voted agains- it m the Plenary Session of April 10th. 

However, one result of the discussions in the Committee on Nationality of 
Basis No. 6, concerning the loss of on2 nétionality resulting from the volun- 
tary acquisition of another, was tha adoption of Recommendation V; when 
that Recommendation was adopted at tbe Plenary Session of April 10th, 
it was first voted on by paragraphs; the United States Delegation voted in 
favor of paragraph one, against parazraph two, against the Recommenda- 
- ion as a whole and made the following ssutement: 


The Government of the United States is heartily in accord with the. 
first paragraph of the proposed recon mendation, and if that paragraph 
stood alone would gladly suppor- it. i 

However, the principle embod.ed as desirable in the first paragraph 
of the proposed recommendation is az least to a large extent nullified by 
the second paragraph. The rrircip.e of the first paragraph is the im- 
‘mediate loss of nationality in onz state ‘upon naturalisation in another. 
The principle of the second paragrart is that the loss of nationality in 
the first state is subject to condiaons required by the law of that state. 

Accordingly, and solely because of 51e second paragraph of the recom- 
mendation, the United States is cbliged to oppose the recommendation. 


Article 6 relates to renunciation of aaticnality by a person of two nation- 
alities acquired at birth. The article does little more than state that such a- 
person may renounce the nationality >f cre of the two states in accordance 
with the law of that state. The United S-ctes proposal regarding the renun- 
ciation of nationality was very much broader. 
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Article 12 was favored by the Delegation of the United States. It states 
the very generally accepted exception to the rule of the jus soli in respect of 
children of persons enjoying diplomatic immunities; and it also provides that 
ehiidren of Consuls de carrière or of others charged with official missions shall 
‘be permitted to be divested of the nationality of birth in favor of the nation- 
ality of their parents. 

Article 13 deals with the naturalization of children as a result of the natu- 
ralization of their parents. As written, the article leaves the question wholly 
to the law of the naturalizing state. 

When the article as written came before the Committee, the United States 
proposed an amendment to the effect that the minors to be naturalized must 
be “resident in the naturalizing state.” The amendment was lost in the 
Committee by the close vote of 16 to 15. 

It is the view of the writer that any recognition of the power of a ssate to 
confer nationality by naturalization of non-residents is highly unwise. The 
theory of jurisdiction involved in such a proposal, even when limited to the 
case of minor children, is unsound. That the state may by naturalization 
impose the duty of allegiance and assume the reciprocal duty of protection in 
respect of persons who have never been and who perhaps may never come 
within its territory is a doctrine with dangerous possibilities. 


Nationality of Married Women 


Dr. Guerrero says in the report of the First Committee: ‘A very full dis- 
cussion took vlace on the question of the nationality of married women.” 
It might be added that the discussion was not confined to the Conference or 
te The Hague. 

A proposal for general and complete equality of sex in matters of nazional- 
ity in the language suggested by the National Woman’s Party was put for- 
ward by the Delegation of Chile. Such a proposal had of course no chance of 
adoption and was not pressed to a vote. Probably ninety per cent of the 
Delegations at The Hague would have voted againstit. Even the legislation 
of the United States, which in this regard has gone very far toward sex 
equality, has not gone the whole length, in respect of the nationality of 
married women. 

The complete application of the principle would present problems of real 
importance in respect of the nationality of children. For the United States. 
extensive revision of the laws regarding the nationality of childrer. korn 
abroad and the naturalization of mincrs in cur country would be required. 

To some extent, however, the Conference recognized the strength of the 
movement in favor of sex equality in matters of nationality by adopting 
Recommendation VI, which combined two proposals submitted, one oy the 
Delegation of Belgium (clause 2) and the other by ‘the waicennen of the 
United States. 
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The proposal of the United States. was put forward in.the following speech 
_ by Mrs. Ruth B. Shipley: r 


On behalf of the United States of Fined, I desire to explain the 
resolution now before the Commission. It-embraces the idea of the 
proposal of the honorable delegate from Chile; but it also contains an‘ 

' - addition of importance, and according y I trust that my friends from 
Chile will gladly accept and approve ths proposal of the United States. 
I even venture to hope that it will be adopted with the unanimous con- 
sent of this Commission. 

Before commenting on the proposal «f my Government, I will again 
read the English text: 


“The Conference recommends to the study of the Governments the | 
principle that in their law and pract.ce relating to nationality there 
shall be no distinction based on sex, with particular consideration of 
the interests of children invclved in the application of the principle:” 


It is well known to all here present that my country has gone very far 

_ in its legislation toward the remcval cf discrimination based on sex, in 
matters of nationality. I need not rev ew that legislation in detail but . 
I may say that the changes in our laws during recent years have prc- 

ceeded along lines which are quite conmatible with the idea of the pre- . 

‘ gressive removal of such discrimination. And so the Government cf 
the United States most naturally supports with cordial sympathy the 
thought that the question of tha remove! of discrimination based on sex 
in nationality laws, should be attentive y considered by all the Govern- 
ments of the world as it will be zonsider d by my Government; and that 
is a part of the proposal of the United States. 2 

However, every one who has made any study of questions of national- 
ity knows very well the complezity of tre whole subject. Surely no one 
could know it better than the members of this Commission who have 
followed so attentively the interestinz discussions of our meetings. 

. Any change or proposed change in tke law relating to nationality re- 
quires study of all the considerations w_ich it implies, some of which at 

first glance may even be obscure. But in connection with any change 
of legislation, whether by internal law or by international agreement, 
which relates to the status of merried vomen there is directly and in- 
timately involved another questicn, naraely, the nationality ‘of childrer. 

' The interests of children aré most close-y bound up with any and every’ ` 
application, and all the more with ary complete application, of the. 
principle of the absence of-distinetion kased on sex. 

In anything and everything waich irvolves the interests of children -i 
my Government, and I think I may :ay every Government, is very | 
deeply’ concerned. It is the view of my Government that while this- ` 

_ question of the interests of children hae received some attention, it has ` 
nct yet been given that detailed and profound study which it deserves. 

The two problems, one the problen of the nationality of married 
women, and the other the prcblem of children, are not in truth two 
problems; they are one. We could not separate ‘them if we would and, 

©, so far as my Government is conczrned, we would not if we could: 
~ And so I put before you, as part of the resolution of the United States, 
the rights and interests of children. “hey have not been separately 
represented here by any one especially brought forward to plead for 


\. 
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them. But I say to you thst we all represent them—some as fathers 


and some, like myself, as moters; but all of us with the same sentiment, 
which I have no doubt the unanimous yote of this assembly will show. 


Chapter ITI of the Convention, on the Nationality of Married Women, l 
contains the following four brief articles, the language of which hardly re- 
quires a 

f ARTICLE 8 


If the national law of the wife causes her to lose her nationality on mar- 
riage with a foreigner, this consequence shall be conditional on her ac- 
quiring she nationality of the husband. 


4 
ARTICLE 9 a pe 


If the national law of the. wife causes her to lose her nationality upon a 
. change in the nationality of her husband occurring during marriage, this 
consequence shall be conditional on her a her ee d’s new 
nationality. 
ARTICLE 10 


Naturalization of the husband during marriage shall a involve a, 
change in the nationality of the wife except with her consent. 


ARTICLE 11 


The wife who, under the law of her country, lost her nationality on 
marriage shall not recover it after the dissolution of the marriage ex- 
cept on her own application and in accordance with the law of that coun- 
try. If she does recover it, she shall lose the nationality which she ac- 
quired by reason of the marriage. 


In the Committee, the Delegation of the United States ed: against 
Article 8, because of a possible conflict between it and one of the provisions 
of the Cable Act, and also against Article 9. However, after proposing 
amendments to Articles 10 and 11, to make their language more géneral and ` 
_ not limited to one spouse, amendments which were rejected, the United 
States Delegation voted in favor of those two articles; as drafted, they are in 
accord with United States legislation and policy and, so far as they go, con- 
‘tain nothing inconsistent with the principle of equality of the sexes in matters 

of nationality. ` 


i General and Final Previsions 


These clauses, Articles 18 to 31 of the Nationality Santee deal with 
reservations, disputes under the. Convention, signature, ratification, acces- 
sions, entry into force, revision, denunciation and territorial applicability 
of the Convention and some other matters, and contain a saving-clause in 
- favor of existing: agreements. Muck labor and learning were devoted to 
their drafting, which is generally excellent. 

One point as to these clauses should be mentioned. In the Committee, a 
provision permitting future agreements between or among parties to the 
Convention, whether consistent with its provisions or not, was voted down, 
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apparently for conflicting reasons. fome lelegations thought that such a 
provision was superfluous and that such fu-ure agreements might be made; 
other delegations thought that such a provision was inadvisable and that 
such future agreements should not be made The view of the writer is that 
states should be permitted inter se to enter into such agreements as they 
choose in the matter of nationality and thas a clause in that sense was de- 
sirable, particularly in view of the first parigraph of Article 18. of the Con- 
vention. 

Regarding the nationality convention asa whole, two formal statements 
were made on behalf of the United States. The first was that made cn 
March 24th and has been quoted above. The second was made at the Plen- 
ary Session of the Conference on the eveningof April 10th, when the Conven- 
tion came up for final action and was adopted by a vote of forty states to one, 
the Delegation of the United. States 2astinz the only vote against it, At 
that meeting the Chairman of the Delegati: n read the following: 


On behalf of my Government, I beg to make to the Conference the 
following statement concerning the Geaeral Nationality Convention: 
The Government of the United Statz. appreciates in the fullest degree 
the value and helpfulness of the discussDns that have taken place at this 
. Conference on the subject of nationality. It would be difficult to over- 
state either their present importance 37 their importance in the future. 
The General Convention which is now before the Conference for action 
contains certain clauses to which my Government has no objection and 
to the principles of which it could well assent. However, this Conven- 
tion also contains a number o? features which the Government of the 
‘United States cannot accept. 
Any acceptance by the United States of the Convention as a whole 
would involve such extensive reservatons to the agreement that tke 
- present view of my Government is thet it would be better to await a 
_ further and more progressive agzeemeat which the discussions of the 
present Conference will doubtless facilbate. 
Accordingly, the Delegation of the United States of America at this 
~ Conference will not sign the General lationality Convention. So far 
as a possible later signature on the pari of my Government is concerned, 
the Delegation of the United Strates ras recommended against such 
signature; but that question of later signature will be one for the Gov- 
ernment of the United mtetes to decide. . 


- It may be said here that no “last-minute” instructions were received by. 
the United States Delegation regarcing its vote against the Nationality Con- 
vention. The writer stated the facts at l-ngth before the Committee on 
Foreign Affairs of the House of Representetives on May 6 last at a public 
hearing and there is no reason why th2y shculd not be summarized hère. 

The United States Delegation, in telsgrans dated Saturday, April 5th and 

Sunday, April 6th, recommended tə the Department of State that the vote 
of the delegation be cast against the Nationlity Convention and suggested 

a statement on behalf of the United States -n substantially the form above 


Sa 


~ 
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quoted. The instructions of the Department of State approving the recom- 
mendation of the Delegation and the form of the statement suggested were 
dated Monday, April 7th. It was on those instructions of that date that the 
Delegation acted on the evening of Thursday, April 10th. 


Military Service 


The Committee on Nationality examined the question of the military ob- 
ligations of persons of dual nationality, a subject of very great interest to the 
United States. 

The clauses which were drafted by the Committee on this question of 
military service are contained in a “Protocol Relating to Military Obliga- 
tions in Certain Cases of Dual Nationality.”4 The provisions of its three 
substantive articles are of real importance. 

The United States Delegation voted in favor of this Protocol at tae Ple- 
nary Session on April 10 and made the following statement: 


The provisions of this Protocol which relate to exemption from mili- 
tary service are, in the opinion of the Government of the United States, 
highly desirable. There are, however, certain other clauses of the 
Protocol which the Delegation of the United States considers should re- 
ceive further examination by our Government. Accordingly, the Dele- 
gation of the United States at this Conference will vote in favor of this 
Protocol; but in view of possible reservations on certain points, reserves 
the question of signature. However, the Protocol and all questions re- ` 
lated thereto will receive the most thoughtful and sympathetic con- 
sideration of our Government. 


The question of the signature of this Protocol by the United States is now 
under consideration. It has been suggested that it might be desirable that 
such signature, if decided upon, should be accompanied by:a statement re- 
garding the right of renunciation of nationality upon naturalization. 


The Results 


For any evaluation of the results of the Conference in the matter of na- 
tionality, one must look, first of all, at the dccuments, including, it may be 
said, the various Recommendations, some of which have been mentioned. 
There must also be taken into account the difficulties of the subject and, 
finally, and perhaps most important of all, one must seek to judge the trend 
of international thought and progress toward agreement. On the whole I 
think that the judgment to be rendered regarding the trend of international 
progress in the question of nationality must be a favorable one, and this 
despite the fact that the Nationality Convention was not acceptable to the 
Government of the United States. 

No one’ perhaps supposed that the divergences of national laws, national 

sentiments and national policy in this matter could be reconciled at one 


4 Printed in Supplement to this Journan, Vol. 24, p. 201. 
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conference. The time required for sich m achievement is of necessity a: 
comparatively long one. While the Unitec States, as was stated on its 
~ half at the Plenary Session of the Corference of April 10th, decided that ‘i 
would be better to await a further and mo- progressive agreement,” it was 
. added that such agreement “the discissios of the present Conference will 
doubtless facilitate”; and it can justly be szid that the results of the Hague 
Corference tended toward that encl end vJl help the cause of liberty and 
' progress in matters of nationality. 


“TERRITCBLAL W TERS 


` The Committee on Territorial Waters chose as its Chairman M. Göppert | 
of Germany, as Vice-Chairman, M. .ntor2’Goicoechea of Spain, and Dr.. 
J. P. A. François of the Netherlands, as ita Rapporteur. 

The Committee appointed two Sub-Committees as well as a ‘Drafting 
Committee. ' 

The Second Sub-Committee-alsc set up a special Committee of Experts’. 
to consider technical questions; that Comr_ttee was presided over by Vics- 
Admiral Surie of the Netherlands. 

The United States was represented om the Conai on Territorial ` 
Waters by the Chairman of its Del2gatior with Mr. Jesse 8. Reeves, Mr. 
Manley O. Hudson, Commander A. A. Cerwin, U.-S. N., and Mr. S. Me 
- Boggs as Advisers. 

It may be said at the outset that during t22 deliberations of the Satie 
it was agreed to adopt the expression “ terri+rial sea” as being more accurate 
than “territorial waters” and, accordingly, shat expression will here be used 
throughout. l 

The proceedings of the Committes, the questions presented and the results __ 
of its deliberations could not be bettar dese_bed than they are in the report 
drawn up by Professor Francois, a documen- which is worthy of bis learning 
and ability, and which will hereafter cf necessity be consulted by all writers 
on the question of the territorial sea. Onl; certain of the points before the 
Committee can be treated here, with some zeference to the views of various 
delegations thereon, particularly the Delegction of the United States. 

No definitive conventional texts fcr signe-ure were drawn up by the Com- 
mittee, There were two reasons for this res lt or failure of result. One was 
the fact that it was found impossible to reccucile the different views as to the 
breadth of the territorial sea, a poirt that will be adverted to hereafter, and 
the other was that even if such reccneiliatiza had been possible, the subject 
of the territorial sea is too extensive aad tcc important to be disposed of at 
an international conference in session: lim#=c to about three weeks. 

_ At the opening meeting of the Committee, the first six Bases drafted by the 

Preparatory Committee were submitted bi the Chairman for general dis- 
cussion and the views of the represanvative of ine United States were then 
expressed as. follows: 


i 
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There are various questions involved. The first that I shall mention , 
I would puti in the form of a question: What is it that we are attempting 
to accomplish at this Conference in respect of territorial waters? There ` 
are two possibilities. - Ons is to state certain generally recognized prin- 
ciples and leave the whole subject about where it is now. We might 
merely draw up some of the generally recognized principles relating to 
' territorial waters, the jurisdiction of the coastal State, the right of in- 
nocent passage, the matter of bays, and so on, (all of which have been 
considered in the text books and in the decisions and in the diplomatic 
correspondence), and then leave the matter to further writings and fur- 
ther decisions and further diplomatic carrespondence. The other pos- 
sibility in effect is to consider these general principles which are pretty 
well agreed upon, and in their light tc devise formulae which would 
make precise and definite, or as precise and definite as possible, the 
marginal sea in the objective sensa the world over, or over a large part of 
the world. It seems to me that we are rather here for the latter pur- 
pose; in other words, that we are here to see if it is not possible to fix by 
means of the clauses that are approved, formulae which would indicate 
a line between the territorial waters o? the coastal States on the one 
hand, and the High Seas or the contiguous seas adjacent. I quite admit 
that any such course presents various technical difficulties. I would go 
farther and admit that it may nct be pcssible here and now to solve all 
those difficulties. It may be that we can only make a beginning of their 
solution and that we shall have to reserve some of them for the future, 
but I think it should be remembered that the process that we cormmence 
here in this first Codification Conference which the civilized world has 
-ever seen—the first general conference—is of necessity a long process 
and a slow process. It is of the utmost importance that the beginnings 
of any such attempt should be scund, and it is of a great deal more im- 
portance that those beginnings should we sound than that they should 
be extensive. We should, I think, adopt as our basis that it is better to 
do a part well than to do more doubtfuly. Quality, I submit, is more 
important here than quantity. 

. Now in these bases there are only two matters to whick I shall . 
allude. The first of these is the breadth of the coastal sea. In this re- 
spect the position of the Government o? the United States is definitely 
fixed. I cannot state it better than by a paraphrase of an extract from 


- some of ‘the recent treaties of the United States in which it is said that it 


is the firm opinion of the United States of America to uphold the princi- 
ple that three marine miles extending from the coast line outwards and 
measured from low water mark constitute the proper limits of territorial 
waters. That clause states definitely tne position of my Government. 


My final observation relates to basis No. 5, about which there will be 
later an opportunity to discuss,it in some detail. At this time I wish 
only to point out that the necessity for enforcement of the law of the 
coastal State is obvious, and that the situation of various countries in 
respect of the enforcement of the laws——the situation cf the United 
States in particular—has led us to conclude certain treaties which are 
_ well known to you all and which have given us some opportunity to sup- 
press, or at least to limit, the evil activities of would-be criminals whose 
position can have no merit i in any sense cr in any view. Itis the opinion 
of the Government of the United States that this ancient and well- 


688 THE AMERICAN JOURNAL OF -ITERNATIONAL LAW 


established policy might be reeognizedin a general rule, and I have no 
doubt that the representatives of some Df the countries here at least will 
take the same view. .. . 


The scheme of the bases drafted by the F-eparatory Committee in respect 
of the breadth of the territorial sea vas the Exing of the three-mile limit, with 
` certain exceptions of a greater breadta tc = specified in favor of particular 
States, and with in any case a cortiguous zone in which the coastal state 
might exercise certain measures of contrd but not at a distance exceeding 
twelve miles from the coast. 

Discussions of the Committee disclosed differences of view as to each 
feature of the proposals. - Various states issisted that there was no rule of 
law for the three-mile limit and wished a ¿der zone for their coasts; other 
states insisted that the three-mile breadth is a rule of international law and 
were not prepared to admit any exceptiors hereto. The proposal of a con- 
tiguous or adjacent zone caused equa. dive gence of opinion. Some states 
opposed it entirely, believing that the exerc: e of rights outside the territorial 
sea by the coastal state should be left to sonventions between particular 
countries. This was the view of Great Exitain. Some states that might 
have teen willing to accept the prirciple cf -he contiguous zone for the pur- 
pose of customs control, for example, oppcred the views of others that de- 
sired the rights of control to include measuz:s of security. Laws relating to 
fishing and the protection of fry in ths acjacent zone were deemed of gree 
importance by certain countries. 

The United States Delegation favored tk: three-mile limit, proposed that 
the coastal state should have certain righ of customs and other control in 
the waters adjacent to the territorial sea, zut did not favor a defined con- 
tiguous zone. Various breadths for tae teritorial sea were proposed, four 
miles by Norway and Sweden, six miles by 2 number of countries; the Greek 
Delegation was even prepared to accept twc miles, if all states would agree. 

_ But the questions of the breadth of the t=ritorial sea and of the rights cf 
the coastal state in adjacent waters are noi zwo separate questions but one. 
It is impossible to divide thém and it was imJassible to reconcile the confliet- 
ing proposals. Even a summary of tke df: rent views must be incomplete; | 
based as they were upon considerations cf reedom of navigation, security, 
protection of neutrality in time of war, iisLeries, customs control, historic 
rights, the nature of the Continental shel, so name some of the grounds of 
argument, they served to emphasize tke dif cring economic and geographical 
situations of coastal populations the world « ver. 

No agreement was reached and no formmal vote was had; but each delega- 
tion stated, in somewhat summary fashicr its views; and these are to be 
found in an extract from the provisional mimıtes of the thirteenth meeting of 
the Coramittee held on April 8rd, which ts Annex III of the Report of the 
Committee. : 

In the meantime, the First Sub-Co mmitmwe had discussed the Bases as-. 
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signed to it and had prepared a draf; in thirteon articles on the Legal Status 
of the Territorial Sea. Those articles eppear in Annex I of the Report of the 
Committee; they are accompanied dy illuminating comments by Professor 
Francois which render’ here unnecessary any elaborate discussion of their 
texts. 

There was much debate regarding Basis No. 1 of the Preparatory Com- 
mittee and its fundamental statement to the 2ffect that a coastal state pos- 
sesses sovereignty over the territorial sea. While a number of states were in 
favor of retaining the word “sovereignty,” other expressions, such as “rights 
of jurisdiction,” “rights of sovereignty,” ‘‘exclusive competence” and “do- 
‘mestic jurisdiction” were suggested. 

The wording of Article 1 of the clauses adopted by the First Sub-Commit- 
tee follows very closely the suggestion of the United States Delegation. 

The Delegation of the United States submited the following text in sub- 
stitution jor Basis No. 2: 


The territory of the coastal state incluces the air above the territorial 
waters, the bed of the sea covered by those waters and the subsoil. 


The wording of the first paragraph of Article 2 as adopted by the First 
Sub-Committee is very similar: 


The territory of a coastal state includes also the air space above the 
territorial sea, as well as the bed cf the sea, and the subsoil. 


The United States proposal was finally accepted in principle by a vote of 
twenty-four to seven. l 

A number cf delegations thought that the matter of sovereignty of the 
coastal state over the air above the territorial sea was regulated by the Air 
Navigation Convention of 1919; certain delegations felt that the matter of 
sovereignty over the air was not a matter to be dealt with in a Convention on 
Territorial Waters; and still others would have omitted the Basis entirely. 

Articles 3 to 13 of the First Sub-Ccmmittee i Bases 19 to 26 of the Prepara- 
tory Committee) deal with the right of passage; and it is to be observed that 
the. general definition of passage in Article 3 is extensive, as it includes pas- 
sage across the territorial sea to or from port. 

Articles 4 to 11 treat of vessels other than warships. The general rules in 
favor of freedom of navigation are in Articles 4 and 7; and the rights of 
coastal states are safeguarded and th= duties of vessels exercising the right of 
passage are steted in Articles 5 and 3. 

The language adopted in these articles followed the proposals of various 
delegations, including notably that of Great Britain. 

With the language of the clauses adopted by the First Sub-Committee may 
also be compared the following suggestion of the United States Delegation as 
an amendment to Basis No, 19: 
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Subject 7 the rights of the coastal state to the use of the dertocial 


waters or the subsoil for its rat.onal surposes, a coastal state j is bound, 


` to'allow foreign ships, other than waships, a right of innocent passage 
through its territorial. waters; any pcl ce or navigation regulations with 
which such ships may be required to :omply must be applied in sucha 
'manneras to respect the right of pemaes: and without discrimination. 


Article 8 deals with cases of arrest for came and Article 9 with civil j Juris- 


. diction and the arrest of a ship. Their lira tations, however, do not apply to 


passage in the extensive sense of Article 3 vessels which have left port or are 
lying in the territorial sea are excluded trom their provisions. However, 
pursuant to Article 10, government-ownec vessels, vee wee tor com- ; 
mercial purposes, are within their sespe. 


The clauses drafted are, in general in azzord with ‘ternational usage and | 


the applicability of the clauses to gcvernzient-owned merchant ships is de- 
sirable in the interest of freedom of navigs.tion. 


Article 11 treats of the very interestirs question of pursuit and, as ne 


Francois says in his report, “‘states the pr_nciples with some precision.” 
Articles 12 and 13 relate to the passage cf warships and are in accord with 
the view expressed by the United States [Delegation that 


-The right of innocent passage is o: in favor of commerce primarily 
and, so far as warships are concerned the question i is one of usage and 
comity of nations wholly. G 


\ 


While the thirteen articles of the First Sub-Committee were only provi- 


_ sionally approved by the Committee on Territorial Waters, they are to be 
communicated by the Council of the Lesgue of Nations to all the govern- 
' ments “witha bss to their possible incor2oration in a general convention on 
the territorial sea.’ 

No detailed: consideration is here possib.c of the very valuable. work of the 


Second Sub-Committee, which dealt with Bases 6 to 18. Its report is An- 


nex II to the Report of the Committee, and treats of the base line, bays, 
ports, roadsteads, islands, groups af islzads, straits, passage of warships 
through straits and delimitation of the terrtorial sea at the mouth of a river. 
Its provisions, while not passed on Ey th= full Committee, and also the ob- 
servations of the Rapporteur, are ell well -worthy of study and indeed consti- 
tute the first official international soatribotion to many of the subjects cov- 


ered. Particular attention is to ba called ~o the proposals of France and the | 


United States regarding bays. 

Mention is to be made, however, of oth=: percio of the United States 
Delegation. Criticizing Basis Nc. 8 of t2 Preparatory Committee. regard- 
ing “historic bays” and pointing cut that she words “historie” and “bays” 
were both inaccurate and led to ecnfusicn of thought, the following was 
‘proposed: ° 


5 See Supplement to this J yer e ly, 1930 (Vol. 24), p. 247. 


--* 


) 
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Waters, whether called bays. sounds, scraits or by some other name, 
` which have been under the jurisdiction ‘of the coastal state as part of its 
interior waters, are deemed to zontinue a part thereof. 
Charts indicating the line drawn in such cases shall be communicated 
to the other parties hereto. : 


` The principle of the proposal was, as the Delegate of N omy Dr. RaRa, 
remarked, to “support the conception of the status quo.” 

When it was suggested that a commision mizht be set up to draw up a list 
of waters called “historic” the answer on behalf of the United States was: 


If it.is a commission with power of decision, then I can say that we 
could never agree to it. Any question as to these matters, in my opin- 
` jon, is a question which could only arise between governments in their 
own discussion, that and nothing more until that discussion has been 
had; it is not for settlement in this Convention. We agreed that all 
these questions of detail, of particular spots and places cannot be settled 
by this Convention or by any committee of this Conference, and the 
matter so far as there may be a differences of view must be that of the 
governments for their own exchange oï opinions on the subject, and not 
to be settled by any tr ibunal which the Convention here written would 
set up. 


One reading the minutes of the Committee on Territorial Waters of the 
Hague Conference will see that very očten the needs of coastal states were 
urged, on the one hand, and the interests of the freedom of navigation, on the 
other. The political importance of conficting views in-this regard need not 
be minimized; but their difference will be less apparent to the legal philoso- 
pher, for, after all, freedom of navigation is a vital interest of every coastal 
state and respect for the requirements of the ccestal state is equally essential 
for the preservation of the freedom of navigation. ; 

When it seemed apparent that it was 20 longer possible to reach agreement 
on the terms of-a convention, the Chairman of the American Delegation 
sought to sum up the position at the meeting cf the Committee on Monday, 
April 7th, in the following words: 


In regard to the diversity of locel situazions, we have had put before 
us a really extraordinary amount of useful information, and I think I ’ 
‘ may speak for other members of the Committee as well as myself when 
I say that some of us have learnec much from these discussions. Not 
to mention them all, we have been told something of the unique coast of 
Norway; we have had visualized for us the unusual situation of the 
capital city of Sweden; we have thought of the Baltic, the North Sea, the 
Sound and the Belts; we have considered the waters of the Adriatic, the 
Coasts of North Africa, the lands along the Red Sea, the Contirental 
shelf adjacent to Portugal, the waters of Iceland, the blocked strait to 
the south of India and the Islands of Japan. We have even been told 
that in a country as new as the United States there are to be found 
geographical peculiarities and we Lave discussed the moving islands at 
the mouth of the Mississippi. We have talked of bays and of islands, of 
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 archipelagoes and of straits without, £ times, perhaps, being either sure 


of the definitions of our terms or cf tae terms of our definitions. We 
have found straits between islands iad islands between straits. We 
have decided tentatively, at least, this it takes three islands to make a 
group without ever approaching the cuestion as to whether a group is 
always or only sometimes an srehipekego. Various aspects of the mat- 
ter of bays have been before us and. while there has been here an at- 
tempt—and I think I may say a rath= notable attempt—at a scientific . 
and complete definition, we must stil recognize that there are indenta- 
tions of the coast which may perhaps >-quire special treatment although 
not to be called, in a technical sensa, kays. And we have seen that all 
cf these words which are descriptive cf various kinds of waters have a 
bearing upon the drawing of the bese line for the territorial sea. 


Furthermore, we have had before ve questions which, if not more im- 
portant, are at least less technical in Jescription. Human life is very 
largely sustained by the products of ths sea; the interests of many popu- 
lations are deeply bound up with the is sheries; and as soon as we com- 
mence to talk of the right to fish we ad that we are talking also cf the 
necessity of preserving the continued 2xistence of the sea-life. 


The problem that we have had kefore us is really the problern of 
Gescribing in words of jurists a chars c the world, taking into considera- 
tion the rights and practices and econ mic needs of the coastal popula- 
tions and, even beyond all this, we have had to think of the questions of 
national security as well as to mentic and lay aside the fact, if I may 
put it so, that the air is a part of the ses. Ido not minimize the value of 
aur discussions, for, on the contrary, I do not think that their value. 
could well be exaggerated. All of us have seen the problems involved in 
territorial waters in a new light. All +f us have learned much from the 
views advanced by others; ali of vs malize the difficulties of this im- 
portant subject better than we ever d d before. 

I ask that we should now abandon <ll thoughts of a document signed 


and sealed or to be signed and seelec and that we should proceed to 
draw up so as to be laid before our -espective governments for their 


_ future consideration and study, a paper, I care not by what name it be 


called, perhaps a report, which woulc embody the result of our studies 
and deliberations; which would show and emphasize in showing those 
great principles upon which we ar2 2 complete accord; which would 
point out, but indicating their relative snimportance, those divergencies 
cf views which may well be only temorary; and which would particu- 
larly bring before the attention of the zovernments the commercial and 
economic problems involved in this nole question, all of which, even 
when they seem to be of a par-iculaz icterest to one people, are none the 
less of a common interest to all the peoples of the world and to their 
governments. 


Finally, mention should be made of the Recommendations (contained in 
the Report) regarding the extension of tac Jeneva Convention of December 
9, 1923, on the international régime of maritime ports, and regarding the 
fishing industry, favoring measurzs safegrarding “riches constituting the 
common patrimony.” 
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The work of the Committee on Territorial Waters of the Hague Conference 
will be permanent as a notable contribution both to the cores, and to the 
law of the world, present and future. 


CRITICISMS 


The program of the Conference was too extensive. The time allotted for 
its work was one month, meaning about three weeks for discussions in view of 
the necessity of opening and closing proceedings. Each of the three sub- 
jects considered is of great importance, nationally and internationally. It 
was a.mistake to attempt the consideration of three such difficult subjects in 
such a limited period. The codification at a world conference within a 
month of any one important subject of international law would be a real 
achievement; the consideration of three suct. subjects concurrently within 
that period involved three committee meetings a day, with great strain on 
the staffs of the Conference and of the delegetions, and left to the delegates 
and their advisers little time for reflection and for those consultations: within 
and between delegations which are so essential. It is not desirable that in- 
ternational conferences should be conducted under such pressure’ 

General Recommendation IV of the Conference lends support to the view 
that the preparation for the Conference, thorsugh and able as it was, should 
have been carried one step farther. The Bases drawn up by the Preparatory 
Committee might well have been submitted to the governments for their 
comments, notwithstanding the previous responses to the questionnaire. 
The views of the governments on the various Bases, which were in the nature 
of draft articles, would have tended to limit th= field of discussion at the Con- 
ference to matters of law and would have fecilitated the reaching of an agree- 
ment where agreement was possible and also the decision, perhaps even in 
advance of the Conference, that agreement on certain points was not to be 
expected. 

That the work of the First Conference for the Codification of International 
Law in all the three subjects which it considez2d is of significant importance 
for the present and the future of internationa. law and of international rela- 
tions is my confident belief. ' 
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In modern times of war baliente aE have i of PEE facili- ` 


` ties for transportation. The taking ever > private means of transportation — 


_ belonging to the citizens of the beltigzrente has been common. The seizure 
of means of land transportation, whcever may be the owner, has long been ` 


common and was often called the exercise +f the right of angary. With the . 


‘development of maritime transporta-ion, vessels were appropriated for war 
use. During the seventeenth and eigh>-enth’ centuries there. was little 
question’ as to the right of dngary. Wita the: opening of the nineteenth 
century the right, wasquestioned, as ~reaties had begun to prescribe that the ’ 


_right would not be exercised. Some trestles ‘made specific-mention of the | a 


use of vessels, ete., for military purposes, = the treaty perme pruma and 
Salvador, 1870, Article yI: 


The citizens or subjects of each zantry cannot epc .be sub- 
jected to ‘any embargo, nor cam ther be detained with their vessels, 
‘cargoes, merchandise, and effeczs for any military expedition, nor forr. 


/?‘ any public use, unless there has been previously fixed by the interested. - 


~ , parties themselves or by experts on tLeir behalf; a sufficient indemnifi- © 
-Cation in all cases, according to usage. Doth for the service imposed upon. 
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‘them, and for the damages, losses, and. delays occasioned thereby Or 


- resulting therefrom. _ 


- Imreferring to the events which tock plese on December 21-22, 1870, hen ' 


the Prussian forces “took forcible possessie. of, and scuttled, 6 British vessels 
in the River Seine near Duclair (part of F»uen), where they were lying, tak- 
ing ballast for England,” the Prussisn offcer said “‘he took them as a mili-^ 
tary requisition.” Mr. Motoa, of thə Eritish Admiralty Court, » April 4, 
1871, said,, 


` It seems now to be generaly admiiced that the German Goverirtient 
.. „were entitled, provided that the made full compensation to the owners, 
, to take possession of these vessels, axd to sink them for the purpose of 


- protecting themselves against the hostile attacks of French vessels of 


war; and, moreover, that in the exez:ise of that right they committed 


$ 


no unnecessary, arbitrary, or noe acts, pune the contrary was > 


at first affirmed. l 
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Article 494 of the King’s uae end Admiralty Jastructions, 19 18, oo 


‘provides: 
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If any British merchant ship, the nationality of which is unquestioned, 

: should be coerced into the conveyance of troops or into taking part in’ 
` other hostile acts, the senior naval officer, should there be no diplomatie 
or consular authority at the place, is to remonstrate with the local 
authorities and take such other steps to assure her release or exemption, 
as the case may demand, and as may be in accordance with these 
regulations. 


i, 
i 


This article was drawn before the World War, when the practice was 
drifting away from the right of angarv; but, following recent decisions of the 
British prize courts, the senior naval officer would now probably hesitate to 
take extreme action under this Article 494 without specific instructions. 

In January, 1918, it was thought that the use of Dutch ships in American 
ports for carriage of food to meet needs in Belgium and in Switzerland was 
possible, but the Netherlands, surrounded by belligerents each anxious to 
obtain special advantages, could not act as an untrammelled neutral. Great 
Britain had for some months carried on negotiations with the Netherlands in 
regard to the taking over of the Dutck. shipping, and an agreement had been 
tentatively reached in 1917, but it did not kecome operative. The Nether- 
lands attitude was “To take no action that would involve her in the war; 
to stand grim and neutral in every respect until the coming of peace.” 

The President of the United States said, ‘By exercising in this crisis our 
admitted right to control all property within our territory, we do no wrong 
to Holland,” and on March 19, 1918, he stated that ‘‘ Agreeable to the rule of 
international law and on account of military necessity this Government may 
decide to take over the Dutch ships lying in its harbors, utilizing their 
services in accordance with aforesaid laws.” On March 20, 1918, the Presi- 
dent of the United States authorized the Secretary of the Navy to take over 
vessels of Netherlands registry lying withir the territorial waters of the 
United States on the ground of imperative military needs? This action was 


2 By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 
Whereas the law and practice of nations accords to a >elligerent power the right in times of 
military exigency and for purposes essential to the presets of war to take over and utilize 
neutral vessels lving within its jurisdiction; 

And whereas the act of Congress of June 15, 1917, ertitled “An act making appropriations 
to supply urgent deficiencies in appropriations for the Military and Naval Establishments 
cn account of war expenses for the fiscal year ending June thirtieth, nineteen hundred and 
seventeen, and for the other purposes,” confers upon the President power to take over the 
possession of any vessel within the jurisdictior of the United States for use or operation by 
the United States: 

Now therefore, I, Woodrow Wilson, President of the United States of America, in accord- 
ance with international law and practice, and by virtue of the act of Congress aforesaid, and 

_as Commander in Chief of the Army and Navy of tæ United States, do hereby find and 
proclaim that the imperative military needs of the United States require the immediate 
utilization of vessels of Netherlands registry, now lying within the territorial waters of the 


“ 
" 
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a sequence of much prior leaena and negotiation patuasi the United 
States and Great Britain, on one sid3, arc zhe Netherlands on the other. 
Possession of such ships was to be taken ky the American naval authorities 
on receipt of the cable “utilize Dutch snips*’ The taking over occurred on 
March 20, 1918. By the orders of Wa «h 20 and March 28, 1918, the 
Secretary of the Navy had been authormec o take over the Dutch merchant 
vessels and their tackle, apparel, furciturc, equipment and stores. : 

By similar orders the United Stai2s S2 pping Board’ was to make full 
compensation in accordance with interiat.cnal law to the owners. Earlier~ 
practice had implied advance or prompz p»7ment. Owing to the exigencies 
of the war, this was not always possibls daring the World War. 

On March 21, 1918, in a long comm ainicsticn which was to be transmitted 
to the Dutch Minister of Foreign Affsi-g, dr. Balfour said: 


'1. After full consideration, the essczated governments have decided 
. to requisition the services of Dutck sh ps in their ports in exercise of the 
right of angary. They would heve preferred to obtain the use of the 
ships by way of agreement with “re È -tnerlands Government, and, es 
your Excellency knows, an arramzerizot for this purpose was made 
between representatives of the Necl=lands Government and of the 
associated governments as long azo a the beginning of last January. 
2. Unfortunately the Netherlends Gcvernment for more than two 
months did not see their way to mizy “hat arrangement. They, more- 
over, had found it impossible to carry out in all its terms the modus 
vivendi which had been arrivec a per—irg the ratification of the agree- ` 
ment, explaining that the German Ge~ernment would not allow them 
to do so. It seemed, therefore, dear to the associated governments 
that the proposals originally mais were not adequate to the present 
situation. Delay had altered tha cirzamstances, The condition that 
Dutch shipping was not to be used fı the danger zone was no longer 
acceptable in itself, and might at eny-aime have been made still less £o , 
by an extension of the zone by cur easmies. Further, the fate of the 
modus vivendi had shown that -n “ke very difficult position i in which the 
Netherlands Government was plazed the execution of the agreement 
“would probably have been atterced vith difficulties and delays still 
more prejudicial to the interest cf the :ssociated governments. 


United States; and I do therefore authorize ard em>«wer the Secretary of the Navy to take 
over on behalf of the United States the posses:.o2 ofe:d to employ all such vessels of Nether- 
lands registry as may be necessary for essential fury>ses connected with the prosecution of 
the war egainst the Imperial German Governnens. The vessels shall be manned, equipped, 
and operated by the Navy Department and -ha U1ted States Shipping Board, as may be 
‘deemed expedient; and the United States ShiopingT oard shall make to the owners theron 
full compensation, in accordance with the prindples-of international law. 

In testimony whereof, I have hereunto set ny and and caused the seal of the United 
States to be affixed. 

Done in the District of Columbia, this twentieth cey of March, in the year of our Lord one 
thousanc nine hundred and eighteen, and of tae incesendence of the United States of Amer- 
ica the one hundred and forty-second, 

Wooprow Witson: 
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_.3.. The associated governments therefore proposed that the limitation 

on the use of Dutch shipping contemplated under the original scheme 
should be abandoned, and that, in its altered form, the agreement should . 
come into force immediately. To this the Netherlands Government 
could not assent, except upon terms which would have made it practi- 
cally impossible for the associated governments to make any use of the 
Dutch shipping. To say that shipping shall not be employed far the 
carriage of war material is at this stage of the war equivalent to saying 
that it shall not be used at all. For with respect to the great majority 
of cargoes it is impossible to say that they are not required, directly or 
indirectly, for the purposes of war. 

For these reasons the associated governments have felt compelled to 
fall back on their unquestionable right to employ any shipping found in 
their ports for the necessities of war. But they are very anxious that. 
the exercise of this right should be as little burdensome to the ship- 
owners and as little obnoxious to the Netherlands Government as it 
can be made.’ i 


The Dutch Minister of Foreign Affairs replied: 


In the first place, I must remark that the Queen’s Government, as 
your Excellency knows, in no way agree to the interpretation now given 
to the right of angary, an ancient rule unearthed for the occasion and 
adapted to entirely new conditions in ord2r to excuse seizure en masse 
by a belligerent of the merchant fleet of a neutral country. This 
measure, which only rests on force, is unjustifiable, whether one is 
pleased to give it the name of ‘‘requisitioning of services” or any other 
label destined to conceal its arbitrary character, and if its application be 
limited or not to the duration of the war or mitigated in its details 30 as 
to make it more supportable. The so-called right of angary is the right 
of a belligerent to appropriate as an exception a neutral ship for a strate- 
gical end of immediate necessity, as, for example, to close the entrance 
of a seaport so as to hinder the attack of an enemy fleet. Application 
of this right to a fleet en masse is an interpretation entirely arbitrary 
and incidental (“‘d’occasion’’).4 


Later Mr. Balfour somewhat changed the emphasis upon the nature of the | 
act and referred to it particularly as requisitior. 


It is a commonplace that the rights of a sovereign State extend over 
all property within its jurisdiction, irrespective of ownership, and neu- 
tral property within belligerent jurisdiction is, in the absence of special 
treaty stipulations, as liable to requisition in case of emergency as the 
property of subjects. If demonstration of this fact were required, it 
would be afforded by the circumstance taat it is not an uncommon 
provision in commercial treaties that the property of the subjects of the 
contracting parties shall be exempt from military requisition in the 
territory of the other. Vessels calling at a foreign port are, in the 
absence of special treaty provisions, fully subject to the local jurisdiction.’ ` 


The United States said: - 


The Netherlands Government have issued a statement relative to the 
recent action of the Government of the United States in putting into its 


3 Parliamentary Papers, Misc. No. 11, 1918. 4 Ibid., p. 3. 5 Ibid., p. 11. 
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‘ service for the’ period of the present war emergency certain. privately 
owned: vessels of Netherlands regisiry lying within, the territorial juris- 


diction of the United States. While zhis action is referred to as being, \ 


indefensible from the standpoint o? 2ternational law the statement of 
the Netherlands Government~does r+t argue the question of legality. 
- Nor is this Government disposed to Ct: SO, ' The practice of nations and. 
-the opinions of. jurists on the right of a belligerent to utilize all vessels: 
which come voluntarily and uncondit.onally within its jurisdiction. are 
sufficiently well known to render ettefion of precedent and of authority 
i tinoseossaiy: 3 | 


` There was eh correspondence between tie Netherlands Government , 
and the Allies. In this correspondence the terms angary and requisition 
were both used, but gradually the contection that the term by which the 


taking over of the Dutch ships should ke cesignated was a matter of capital - 


impartance was dropped. 
In the argument before the Permanent Court of Arbitration in regard to 


the taking over of Norwegian ships by the United States during. the World _ 


War, the Norwegian representative tried so make a distinction as follows: 


. The distinction between the right cf angary and the right of requisi- 
tion, so far as concerns neutral property, is that the former relates to 
neutral property temporarily within the state, and not belonging to or 
_ associated with the national domain such as a neutral ship within a 
` belligerent port, while the latter relates to -property incorporated in the 
mass of things really belonging within the territory. of the state.’ 


It is in fact very difficult, and perhaps rot always essential, to detains 
just where the line of demarcation between angary and requisition runs. 
The principles of international law require full compensation : without. 
regard to technicalities and with presum-cion always in favor of the owner 
when vessels: are taken over as in 1918. trough it was not possible to make 
prompt payments at all times. The Uried States stated that the taking 
over was under conditions of “military cxigency” and “It is dur earnest 


desire to safeguard to the fullest extent she interests of Holland and her’ 


nationals.” To this end the United Stctes Shipping Board gave to ine 


‘Dutch owners the “Terms of Employmect of Dutech Vessels.” 8 
` 6U.S. Official Bulletin, April 13, 1915, ¢.1. ‘Argument of the Kingdom of Norway, p. 19, 


8 UNITED STATES OF AMERICA ` 


TERMS OF EMPLOYMENT CE DUTCH VESSELS 


PO PAE EE Sais ag ain eee tenet ns CLs Oe eave Re Sad EEE Sate te ee ; 
owners of the good............ screw sfeamship ......... eee pOlesa ane awtos 
saree Of.........+...t008 gross regter, anl eee tons net register, haging 
engines OL seiner aces nominal horse >ower, of about............ tons deadweight or ' 


thereabout, on summer freeboard, inclusive of buæers and ne now being at....... eins 


weee ene asaee 
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The taking over of the Dutch vessels was by District Commandants, who 
were to make inventories of stores, etc., on board, and inspection of vessels 


Following are the terms which will govern employment, of oe aforesaid vessel in: the 
service of the United States: 

` 1. The employment of the vessel will commence March 20, at 6 p.m. If the vessel is not 
at that time tight, staunch, strong, and well and sufficiently tackled, appareled, furnished, 
outfitted and equipped, and in every respect seawortay, and in good running order and 
condition, the United States will remedy such deficienzies forthwith, and the amounts ex- 
pended for this purpose will be deducted from the-hire of the vessel; but hire will be paid, 
nevertheless, while the vessel is being repaired. If the service requires any special equipment 
in addition to that required in the vessel’s previcus usuel service, the cost of such equipment 
will be borne by the United’ States. The vessel will be re-delivered at the port at which she 
lay at the commencement of the employment in the service of the United States or at some 
other port to be agreed upon, so soon as tke present emergency shall have ceased, ard in no 
event later than the completion of the voyage ipon wh:ch the vessel may be engaged at the 
date of the signature of the.treaty of peace, in like good order and condition, ordinary wear 
and tear excepted. 

2. The vessel will be operated under the American Flag. The United States will facilitate 
the resumption of the Dutch Flag after tae termination of the employment of the vessel 
by the United States. 

3. The United States will man, operate, viewual, and supply the vessel, at its expense. 

4, The United States will pay all port charges, pilotages, and all other costs and expenses 
incident to the operation of the vessel. 

5. The United States will pay for all fuel and consumable stores in good order and condi- 
tion on board at the date of commencement of the vessel's employment, at current market 
prices at the port at which her employment commences. At the time of re-delivery of the 
vessel, the United States will offer the owners the priv-lege of taking over all fuel and con- 
sumable stores in good order and condition on board, at the current market prices at the 
port of re-delivery. 

6. The United States will pay for the hire of the vessel at the ak of thirty-five shillings 
per ton per calendar month, on the steamer’s deadweight capacity, including bunkers, on 
summer freeboard, or gross register whichever may be tre greater, commencing on and from 
the commencement of employment, and at and after th2 same rate for any part of a month; 
hire to continue until re-delivery of the vessel (unless lcst} in like good order and condition. 

7. Payment of hire will be made monthly as earned, at the end of each calendar month, in 
the District of Columbia in United States currency based upon an exchange rate of $4.75 
per pound sterling. If the vessel is lost, hize will be paid up to and including the date of her 
loss Gf the time of her loss be uncertain, then up to and :ncluding the date she was last heard 
from). 

8. The hire above stipulated covers the vse of the vessel and all her outfit, equipment, and 
appliances, including dunnage and shifting boards aboard the steamer; same to be returned 
to the owners on re-delivery of the vessel, in like good order and condition, or compensation’ 
to be made therefor. 

9. The United States assumes war, marine, and all other risks, of whatsoever nature or 
kind; including all risk of liability for damage occasioned to other vessels, persons, or prop- 
erty. 

If the vessel shall be lost, the United States will forttwith pay the owner the value of the 
vessel, estimated according to a schedule of valies which will be communicated to the owner 
hereafter; or, at the option of the owner, so be exercised within thirty days of the date at 
which the schedule of values has been communicated to him, will deliver to the owner as 
soon as possible after:the termination of zhe present war a vessel of substantially similar 


00 . THE AMERICAN JOURNaL CF NTERNATIONAL LAW 


and engines. Time and qualified p2rsorrel for this service was lacking in 
some districts and the reports on these m:.ters were often inadequate. The 
Secretary of the Navy had been made re: onsible for the taking‘over of the 
ships, and the Shipping Board under the =ame proclamation was to pay the 
compensation. | 
In taking over the Dutch merchani vesels the authorities of the United 
‘States endeavored so far as possible to cery out the undertakings in which 
the vessels were at the time engaged. vessels taken over in ports of the 
United States to which their cargo wes ssigned were in general discharged: 
under direction of the agents of tha Dutel ship-owners after the taking over, 
acting, however, as representatives Di ine United States. The moneys 
collected were to be paid to the Uniiad Ststes Shipping Board, which was to 
make subsequent adjustment with tke Dutch owners. In some cases vessels 
taken over at port of loading with œzgo en board were sent to destination 
manned by the Shipping Board, and the ransaction was completed on ac- 
count of the Shipping Board but zubjact claims of owners. 
. When vessels were taken over and vo7ges were not completed, cargoes 
were sometimes removed and shipped by other vessels and sometimes cesh 
adjustments were made. Loadec cargoe might sometimes be returned to 
consignors on payment of loading exyer==s involved. and reasonable com- 
pensation. The Shipping Board thas in many respects acted to carry out 
existing obligations but acted on its own sponsibility. | 
The Dutch ships taken over were ased curing the remaining period of the 
_ war and for a time afterwards. The Dtt:4 vessels taken over by the United 
States numbered nearly ninety and veried in tonnage from about one thou- 
sand to about thirteen thousand tons, meling a total gross tonnage of more 
than 350,000 tons, or more than 5£9,C0) dead weight tons. Most of the 
vessels were freight vessels, though three carried some passengers and three 
were tankers. In a note of May 9, 1918 she Secretary of State said, “The 
‘Government of the United States is ziad ta be able to give to the Netherlands 
Government, the assurance that fom Mesch 21 no Netherlands ship will be 
requisitioned in a port of the United Staves,” unless conditions which could 


' tonnage, type, class and value, and of sudszairtial no greater age (any deficiency or excess 
in value to be adjusted by a cash payment) peyinz-nterest, in the meanwhile, from the date 
of loss at the rate of six per cent per annum cn tae value of the lost vessel. 

All moneys due hereunder will be paid :n the District of Columbia, in United States 

currency based upon an exchange rate of $475 pear-pound sterling. 

10. If the vessel sustains damage (not zoastit atg a total loss), or if it is found necessary 
to remove or alter any of the fittings of the vessal or to make any alterations to render her 
available for the services required, the vessel wil. t=restored to the owner at the termination 
of the employment at the cost of the United Statecia the same or as good order and condition 
as she was at the commencement of the emplcy==nt; or, at the option of the owner, the - 
United States will make compensation for any danciency which has not been remediec at 
the date of termination of the employment. 

UNITED STATES SHIPPING Boarp, 
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not be foreseen should arise from “a military situation of such gravity as 
would compel this Government once more to exercise the undoubted right 
which pertains to its sovereign authority to requisition Netherlands vessels 
within its Jurisdiction.” The term “requisition” was used in most of the 
communications of the Allies referring to the Dutch ships, and the reference 
to the right of angary soon ceasec. ‘The Dutch used the term “seized and 
detained” in much of their correspondence, and maintained that the right of 
angary could not apply in the seizure of a fleet of merchant vessels, or find 
sufficient Justification in the need felt by a belligerent to augment its tonnage 
depleted by war losses. l 

In case of total loss, the United States paid in full to the owner the value, 
or at his option returned equivalent tonnage. Some vessels were returned 
under agreements made by various representatives of the United States, but 
ordinarily these agreements were sipplemented and adjusted as more 
complete data became available. 

Many problems arose in consequence of title to property on board at the 
time the vessels were taken over, their crews, leased radio apparatus, ete. 
There were also further questions as to the applicability of the principles of 
requisition ix: time of war to means of maritime transport, though it was 
admitted that Hague Convention V, 1907, Article 19, provided that: 


Railway material coming from zhe territory of neutral powers, whether 
it be the property of the said powers or of companies or private per- 
sons, and recognizable as such, can be requisitioned and utilized by a 
belligerent only in the case of, and to the extent demanded by, absolute 
necessity. It shall be sent back as soon as possible to the country of 
origin. 

A neutral power may likewise, in case of necessity, retain and utilize 
to & corresponding extent material coming from the territory of the 

- belligerent power. 

Compensation shall be paid by one party or the other in proportion 

to the material used, and to the period of usage. 


After the war it was decided, on consultation with the Dutch ship-owners, 
. to redeliver more than fifty of these ships in Netherlands ports. The Secre- 
tary of the Navy, on behalf of the President, was responsible for the re-, 
delivery of the ships, but financial settlement with the owners rested upon the 
Shipping Board. Accordingly, a naval mission, commonly called the Dutch 
Ship Mission, returned the ships to Dutch owners and obtained release of the 
United States so far as the physical return of the ships was concerned, while 
the Shipping Board representative adjusted the financial compensation. 
As the inventories and surveys were made by the Navy at the time of taking 
over the vessels, similar inventories and surveys had to be made as a basis for 
comparison when the vessels were to be returned in order that the Shipping 
Board could estimate the amount to b2 paid to the owner. The charter hire 
was at a fixed monthly rate per tan till the vessel was returned, so that this 
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amount was easily determinable. The Naval Mission? codperated with the 
Shipping’ Board representative and fLrnisk=d technical aid in determining 
the. bases for estimating compénsaticr urcer the Terms of Employmenz. 
The value of the ship tonnage to which he tle was still in the Dutch owners 
and which was returned in Holland, esims ed at war prices, was more than 
one hundred million dollars. The amecnt raid under the Terms of Employ- 
ment by the United States to the own=1s œ: the Dutch ships for general re- 
conditioning, for redelivery, placing the ~=ssels “in like good order and | 
condition” as of the time of taking over, fferences in consumable stores, : 


. supply of coal, ete., in addition to tha pe charter hire, was more than 


three million dollars. 

‘While the term “angary” was tsed in sme of the early documents. re- 
lating to the taking over of the Dutch me-~hant vessels, it was soon rezog- 
-nized that the action of the Allieé Geverrments would with difficulty te 
` brought under that category if the word cLould be strictly used. Both in 
communications and in adjustments o- ma ters relating to the vessels, the 
language and principles of requisitioni=g “sre gradually adopted until the 
final settlement with the Dutch ownezs ind-vidually was made on the kasis 
of requisition. ‘ 

The Dutch Ship Mission arrived in Hla d in late May, 1919, the mission ` 


with its personnel numbering more thin 2e hundred. There were many 


complications owing to the fact that she vessels had béen taken over in 
different ports; cargoes and equipment Lad asen handled by different persons; 
‘inventories of property on board had ban mide on different bases; inspection , 
of machinery had not been uniform, and s«metimes by untrained persons; 
war conditions had prevailed and time was such an important element that 
much was necessarily overlooked. Th: Pecaident had stated on March 20, 
1918, that “It is our earnest desire tc sa guard to the fullest extent the 
interests of Holland and her natiorals,” amd the Dutch Ship Mission acted 
with this purpose while realizing its oe to the United States. 


8 Captain (now Admiral) W.:C. Cole, U. S. N., Teo. Grafton Wilson, Lieutenant Com- 
manders Densmore and Mason, U. S. N. So fealby represented the Shipping Eoard 
in Holland. 


| RIGHTS OVER THE ARCTIC 


By W. LAKHTINE 


Secretary-Member of the Committee of Direction of the Section of Aerial Law 
of the Union of Societies “Ossoaviachim” of U.S. S. R. 


The transarctic flights of 1926 and 1928 Jemonstrate the possibility of 
establishing communication by air across the Arctic regions between Europe, | 
on the one side, and North America and the Far East on the other. Quite 
- aside from the saving of time owing to shorter distance, the establishment of 

such communication presents considerably less difficulty than air communica- > 
tion over the Atlantic: a conclusion derived from the transatlantic flights of 
the last three years. The experience cf the airship Italia in May, 1928, does 
not at all nullify this conclusion. It serves merely to show that the organiza~ ° 
tion of transarctic communication requires special prearrangements, such as 
wireless stations, meteorological stacions, _anding-places, air-bases, the 
construction of which on the shores, islands, and even on the ice of the 
Arctic Ocean, appears to be quite feasible. The necessity for such stations 
has aroused in the governments of the North ccuntries an increased interest . 
in the Arctic regions which heretofore has been restricted to scientific circles. 
In the years 1925 to 1930 there were fitted out by various interested coun- 
tries several naval and air expeditions, the objects of which were to discover 
suitable sites for wireless stations, mooring-masts, and so forth. The 
‘activities of many of these states in'that direction furnished the press with 
occasion to write about what it termed “Arctic fever.” These activities 
produced i in certain countries apprehension for the safety of their northern 
territorial boundaries, as well as solicitude in regard to obtaining their 
share of the transarctic air-routes. The U. 5. S. R. especially, as a great 
northern state has ground for anxiety as to the safety of her immense north- 
ern coast and her islands lying in the Arctic Ocean and adjacent to the 
Soviet coast. That these apprehensions on the part of the Soviet Govern- 
ment are justified is proved by MacMillan’s expedition in 1922, when he 
attempted to explore an area of the Arctic which belongs to the U. S. S. R. 
The fears of the Soviet Government are also justified by the landing of 
Canadian huntsmen in 1922 and 1923 on tke Soviet Wrangel Island; the 
hoisting of the American flag by the crew of zhe ship German on the Soviet 
Herald Island in 1924; and finally in 1928 by the appearance in the Eastern 
European press of various news items about tre political task of the General 
Nobile expedition in the region of the North Zand and Franz Joseph Archi- 
pelago, both of which belong to the U. S. S. R. — 
‘ l 703 
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' These facts combined go to show that the necessity of delimiting and 
defining the rights of states over the Aric regions has become pressing. 

Within, or rather to the north ci, the 4 ‘etic Circle there lie still open: to 
claims of Jurisdiction: (1) discovered lancs and islands, (2) undiscovered 
lands and islands, (8) ice formations, (4) sea regions, (5) air regions. Each 
of these categories has a legal status in mtcmnational law as possible objects 
of the right of possession and jurisdiction. 


1. DISCOVEREL LANDS AND ISLANDS 


-If L. L.-Breitfus is correct in mainta_ninz that the mere discovery of lands 
and islands within the Arctic Circle is suffident to found a claim to the right 
of annexation of these lands and islends to the national territory of the 
explorer, 2 map showing the various jarisd_etional claims would be a vastly 
complicated one.’ Fortunately w3 have a- hand a simpler solution. 

According to-a continuous and well sczezted doctrine of international law, 
it is necessary, in order to justify snn2xation of newly discovered territory, 
not merely to discover it, but to follow discovery by “effective occupation,” 
and by a public notification of this ocenpasDn. What constitutes “effective 
occupetion”’ is equally well settled. I+ Las been construed as involving 
something in the nature of a permanens settlement, a colonization; the 
periodic appearance of hunting and fisaing parties, even on a large scale end 
for commercial purposes, has been rezarc-d as insufficient to fulfil the re- 
quirements for “effective occupaticn.” Tte necessary steps, then, to perfect 
title to new territories has been Litharto: discovery, effective. occupaticn, 
and, finally, notification of the fact cf d+covery and occupation to other 
States. l 

Inasmuch, however, as the rigors. >f dmate and other severe physical 
conditions render impossible a full complietce with these legal requiremenis, 
national sovereignty over the larger part cf lands and islands in the Arctic 
already discovered has not been acquirec in the orthodox legal methcd, 
and very large sections even of Cisccverad territories have been regarded 
as terra nullaus. This condition has b2en blerated owing chiefly to the lack 
of ahy political or economic motive for attempting occupation and annexa- 
tion. It has been possible to pursue tke exploitation of the mineral riches 
of the islands, together with the fisheries =nd hunting, only to a latitude of 
approximately 75° north. Inasmuch, therefore, as the economic possibilities 
were confined to a relatively narrow maritime belt, sovereignty over the 
lands and islands of the Arctic Ocear haz been, hitherto, exercised by the 
adjacent littoral states without the requced formalities of effective occu- 
pation. 

AS a consequence, the legal principle d TA as applied to ie 
— 1“ Die territoriale Lektoreneinteilung der Arrti3 iz- Zusammenhang mit dem zuerwartenden — 


transarktischen Luftverkehr,’ Petermans gzogrczhischen Mitteilungen, 1928. Berlin. 
` Heft 1/2. 
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Arctic and Antarctic has been rendered inapplicable. It has also become 
evident that in Polar regions “effective occupation” cannot be realizad, and 
a substitute principle that sovereignty ought to attach to littoral states 
according to ‘‘region of attraction ” is now suzgested and practically applied. 
In support of this principle several illustrations can be given of the practice 
of States in the region of the Antarctic. For instance, England, and then 
France, acquired sovereignty over islands and areas of land within the 
Antarctic Circle; England chiefly basing her claim upon possession of the 
Falkland Islands, and France, hers, upon possession of Madagascar. Neither 
-England nor France were in the least disconcerted by the fact that the areas 
annexed in this manner had not been effectively occupied, and that neither 
had made se‘tlements. These fasts did not prevent them from acquiring 
control over the whole of the hunting, seal fisheries, etc., in the waters 
adjacent to these possessions, and in some places wholly to prohibi them to 
foreigners. 

Let us revert to the consideration af the present legal status of lands and 
islands lying within the Polar circl2s. It wil be clearer perhaps for the mo- 
ment to refer to the sectors of “regions of attraction” of contiguous northern 
States. 

In the area. of Danish influence lies Greenland, though not discovered by 
„Danish men, nor explored by persons of that nationality except In recent 
years (Millins, Ericson, Rasmussen, Koch). It must be observed that the 
larger part of Greenland was under the sovereignty of Norway until the 
Treaty of Kiel of January 14, 1814, azcording to the terms of which Green- 
land became Danish. A spirited diplomatic discussion ensued which con- 
tinued until the convention of July 9, 1924, eccording to the terms of which 
Norway recognized Greenland as Danish territory. By the terms of the 
convention the right of fishing ard hunting along its western coast (with 

-the exception of certain portions of it) was retained by Norway and later 
was acquired by both England and France, these Powers being oc obliga- 
tion to erect necessary buildings.? 

Spitzbergen, Bear Island and Jan Mayen Island lie within the Norwegian 
“region of attraction.” Spitzbergen was discovered by an Englishman, 
Hudson. It was explored by English and Dutch and partly by Russian 
““pomors” in the seventeenth century, but it was not until the end of the 
nineteenth century that the preponderatirg influence over Spitzbergen 
passed to the Norwegians. The Conference of Experts representing Nor- 
way, Sweden and Russia which mez in Christiania in 1912 drew up a protocol 
in which the group of islands was officially rezognized as terra nullius. The 
Spitzbergen Conference convoked in 1914, at which Norway, Sweden, 
Russia, Germany, England and the United States of America were repre- 
- ?For a detailed abstract of the political history o? Greenland, see the article of Prof. 


A. W. Sabanine, “Greenland and Its International Situation,” in the review, International 
Life, No. 6 and' No. 7, Moscow, 1926. 
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-aented, was interrupted by the war, srd it was not until Feba 9, 1920,- 
at:the Paris Conference, that Norwegian ee vereignty over Spitzbergen and 
Bear’ Island was recognized. All the Staz-s which signed the convention, ” 
and also the U. S. S. R. (though not being 3 party to the conference and not 
_ having signed. the convention), retainec. thezight of free hunting and fishing. 
‘on Spitzbergen and on its adjacent waters. This convention finally. estab- 
' lished the legal status of” Spitzbergen. S 

In the extremely small Finnish “‘r3zion of attraction’ ” of the. ‘Archie no 


lands and islands are discovered. 


` 


_ In the Canadian, “region of. attrastior” lie vast territories, a ais i 
archipelago of large islands, among which ere to be included Baffin Island, 
Cockburn Island, Grant Land, Grinnel Land, North Lincoln, North Devon, 


North Somerset, Prince of Wales Land, Vicbria Land, Prince Albert’s Land, 

Banks Land, Island of St. Patrick, Velvill:.Island, Peary Island, ete., dis- 
covered mainly by Englishmen anc Amerizans.. “Effective accupagon ” of 
these territories quite naturally seernirg to == impossible, no steps were taken 


by the Canadian Government with tais in view until 1919. Since then, | 


however, the Canadian Government lms sent avisoes out on patrol, estab- 
lished.a few posts, and provided sevaz7al Lending places for airships; all of 
these lying to the south of approximately =2° north latitude. ` 

The question of asserting Canaliar ownership of the above mentioned 


| lands’and islands was brought up in tae Canadian Parliament for the first, 


time in 1907 by Senator Pouarier, who celled for a formal declaration of 
possession on the part of the Canadian Gov2rnment of the lands and islands 
lying between the Dominion and the Norta Pole. In 1909 one of the mem- 
bers of the British: House of Commozs put this question to the Prime Min- 
ister: “Does the North Pole form « part of Canada?” In the end the 


- Canadian Government did declare vaat if any lands and islands situated ` 


between the Dominion and the Ncrth Pol= were to oC claimed by any one, | 
Canada would consider them all her own. 

Early. i in 1922 a diplomatic correspondence was eee between the 
British and Canadian Governments, cn tls one side, and the Government 
.of United States of America on tae cthes At about this same time the 
American MacMillan expedition was pro. ecting the establishment of an 
aerial base within the area of the Cana Tiar ‘region of attraction.” In 1923. 
this proposal was strengthened by a sizgersed flight of the American airship — 
Shenandoah to the North Pole. Follewinz this the Canadian Government ` 
declared in a sufficiently emphatic way, -hat in the event of any Polar: 


. attempted annexations by the Unitec Stases of America, the government 


-would not fail to stand in defense of ker ixtisputable rights to Polar lands. 
‘Asa result of the diplomatic corresp3adeaze that ensued, the Government 


8 This’ duekin is developed in the article ci Pro. A. W. Sabanine, “Russia and Spitz- 
bergen,” Review of the Peoples Commissariat fer s>reign Affairs of the U. 5. S. R., No. 5 
and No. 6, PE 1921. l 
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of the United States of America relinquished ite claims in ‘he Canadian 
sector, and acknowledged the sovereign rights of Canada there.‘ 
In the area of the influence of the United States of America; that is to say, 


in. the part of the Arctic Ocean lying to the nerth of Alaska, no islands of any , 


f 


importance have been discovered.” * | 
Within the “region of attraction” of the U. 8. 8. R. T its northern 


coast, as well as to the north as far up as the Pole, there lies a row of large 


and small islands and archipelagoes. The largest of them are Kolgueff and 
Vaigatz Islands, Novaya Zemlya, Franz Joseph Land, Sverdroup Island, 
Ouedinenie Island, the Archipelago of Taymir, Sannikoff Land, the islands 


` of New Siberia, Henriette, Jeanette, Bear Islands, Wrangel and Herald 


my 


Islands, etc. ‘The natural conditions in the neighborhóod of these islands 
present great difficulties not only for colonists but even for those.seexing to 
establish: more or less permanent posts. Nevertheless, there are already on 
some of these islands permanent settlements, for instance, on Wrangel | 
Islands; and ‘on others such as Novaya Zemlya, Matochkin-Shar and 
Ugorsky-Shar, Franz Joseph Land, Vaigatz Islands, Lyakhov Islands, 

Dickson Island, Miednie Island, ete., there are wireless and meteorological 
stations, etc. Moreover, some of these islands are visited occasionally, and 
some of them, notably Novaya Zemlya, Wrangel Island, etc., periodically, 
by Soviet naval and airships and are used for fisheries, hunting and 


. scientific research. 


So far, therefore, it is obvious that ‘‘effeczive occupation” is realized by 
the activity of the U. S. S. R. no less, if not even more completely, than, for 
example, Canada in the case of her Polar lands in the same latitude. All this 
is proved by the expedition of the ice-sutting Krassin, Maliginn, Percey and 


` Sedoff sent out in the summer of 1928 to rescue the crew of the airship: ` 


Italia. In 1929, by the expedition of the ice-cutting Sedoff to Franz Joseph 
Archipelago, which has beaten the record for Polar navigation on attaining 


the 82° 14’ of north latitude; by the expediszion of the ice-cutting Ditke to 
. Wrangel’s Island; by Kara’s and Lena’s naval expeditions, escorted by an 


airship, in Saree of Eschouknowsky, which led a great many merchant ships . 
along the northern coast of the U.8.8.R. Tae honor also of discovering the 
greater part of these islands belongs to Russian mariners, and only a small 


. number of them were discovered by foreign Arctic explorers. 


The Russian Government in relatively early years took steps to secure its 
rights over contiguous, Polar regions. As early as 1821 the Emperor Alex- 


ander I issued a ukase asserting Russia’s exclusive rights over the waters of 


Behring Sea. Protests against certain terms of this ukase were made by 
England and the United States of America, and it was later replaced by two 


conventions, one in 1824 with the United States, and one with Great Britain 


îm 1825. By the terms of the latter, the boundary between Alaska, which at 


$ Paul Fauchille, Traité de Droit International Pubtic, Paris, 1925, Vol. L Pt. 2, pp. 
661-662. ` 


~ 
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the time was a part of the Russian domak, and Canada was = upon 
as running along the line of 141° west lor.g-wide with its prolongation as far 
as the “Frozen Ocean.” In 1867 Alaska as ceded to the United States 
of America. On this occasion, insteac of t- boundaries agreed upon in the 
conyention of 1825, new boundaries vere zùn between the northern pos- 
sessions of Russia and those of the Unised “ates, and were described in the 


following words: “The western limi: yishin which the territories and domir- 


ion conveyed, are contained, passes througt & point in Behring’s straits on 
the parallel of 65° 30’ ‘north latitude as -s intersection by the meridian 
‘which passes midway between the islends cf Krusenstern or Ignalook, and 
the Island of Ratmanoff, or Noonarbook, aad proceeds due north, without 
limitation, into the same Frozen Ocean.” 


This convention fixed indisputably ine rizhts of the U. S. S. R. over the. 


Arctic regions west of 169° of the merifiar. Mr. D. H. Miller, the ee 
jurist who has.studied the subject, supocrte this view.’ 

In view of the discoveries made ir tke armie regions in the years 1913 aid 
1914 by Captain Vilkitski, the Russisn mariner, namely, Vilkitski Island, 
the land of the Czar Nicholas II, the islard of the Tsesarevitsh Alexsei,® 
Starokadomski and Novopashenni islards, @#he Russian Minister of Foreign 

Affairs, B. Sturmer, on September 20, 191€, notified the governments of all 
the allied and friendly Powers of the zaot -hat these islands had been in- 


) 


- corporated within the territory of the tussen Empire, as well as the islands 


Henriette, Jeanette, Bennet, Herald ard Credinenie, which, together with 
the islands of New Siberia, Wrangel, ard others situated near the Asian 
coast of the empire, form a northern 2xtersiom of the Siberian continental 


upland.’ 


Notwithstanding the unmistakable terms in which the notification was ` 


- expressed and the convention of 1867, certaiz States, taking advantage of the 
revolutionary period in Russia and of the civil war that followed, made 


several attempts to seize some of thes2 is-ends lying in the Russian part 
of the Arctic Ocean. To avoid in the futize similar attempts on the pari: 


of foreign Powers, the Peoples Comauissemat for Foreign Affairs of the 
U. S. S. R. addressed, under date of Ncvemoner 4, 1924, a special memoran- 
dum tc the.governments of all states, repeazng the notification of 1916. I 
affirmed that these islands form a part æf tk= territory of the R. 8. F. S. R. 
and reminded them of.the eastern boundries between Russia and the 
United hes of America fixed by tke Washington convention of MAA 
30, 1867. 

5 “Political Rights in the Arctic,” Foreign Afamrs New York, October, 1925. 

6 These islands, by the decree of the Presid._m o2-the Central Executive Committee of 
the U. 8. S. R., are now to be called the Aschive ago of Taymir; the land of the Czar 


Nicholas II to be called North Land, and th2isans of Tsesarevitsh Alexsei.to be-called - 


Small Taymir. 


` 7 The text of these notes in French has-been Dablis-2d as an appendix to my book, Rights 


over the Arctic, Moscow, 1928. 
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Nevertheless, the greater frequency of Arctic expeditions emphasized the 
necessity of fixing the exact boundaries of the Soviet Polar possessions, and 
therefore this was done by the decree o? the Presidium of the Central Execu- 
tive Committee of the U. S. S. R. on April 15, 1926, in the following words: 


Are declared forming part of the territory of the Union of Soviet 
Socialistic Republics all lands and islands already discovered, as well 
as those which are to be discovered in the future, which at the moment 
of the publication of the present decree are not recognized by the Union 
of Soviet Socialistic Republics as the territory of any foreign state, and 
which lie in the Northern Frozen Ocean north of the coast of the Union 
of Soviet Socialistic Republics up to the North Pole, within the limits 
between the meridian longitude 32° 4’ 35” east from Greenwich, which 
passes along the eastern side of Vaida Cay through the triangular mark 
on the Kekurski Cape, and the meridian longitude 168° 49’ 30” west 
from Greenwich, which passes along the middle of the strait which 
separates Ratmanoff and Krusenstern Islands from the group of Dio- 
mede Islands in the Behring Straits. 


The Peoples Commissariat for Foreign Affairs of the U.S.5. R. notified 
the governments of all States of the təxt of this decree.” With regard to 
Spitzbergen it called attention to the fact that the U. S. S. R. was nota 
party- to the convention of February 9, 1920, which recognized the sover- 
eignty of Norway over Spitzbergen. But in establishing diplomatic relations 
with Norway, the Soviet Government in its unilateral declaration of 1920 
recognized Norwegian sovereignty over the archipelago. And although the 
western limit les on the 32° of east longitude, the U. 8. 8. R. clairs no 
sovereignty over the islands of the Spitzbergen archipelago belonging to 
Norway and situated between 32° and 35° east longitude. Therefore, at 
present, the rights of the U. 8. S. R. over the lands and islands, situated 
within the sector mentioned in the decree, are strictly based and precisely 
defined. 

To extend the development of the Soviet scientific explorations in the 
Arctic possessions of the U. 8. S. R., the Soviet of the Peoples Commissars 
of the U. 5. S. R. on July 31, 1928, issued a decree constituting a special 
committee under the Council of the Peoples Commissars of the U.S. S. R. 
for devising a five year plan of scientific researches in the above mentioned 
areas. ‘The Jurisdiction of this committee was confined to the administra- , 
tive and financial problems involved. At the outset it had to work out two | 
plans: first, for establishing on Franz Joseph Land, Novaya Zemlya and 
North Lend geographical observatories and certain floating devices,. and, 
second, for installing on the territory of the U.S. 5. R. mooring masts fer use 
as bases for scientific air expeditions to the Arctic. , 

What conclusion then must we reach from this analysis of the present legal 
status of the discovered lands and islancs within the Arctic Circle? 

- It must be acknowledged that the requirement of ‘effective occupation”, 
of these lends and islands is unreasonable. In discussing this question, Mr. 


x 


~ 


/ 


710 THE AMERICAN JOURNAL CF INTERNATIONAL LAW 


David Hunter Miller € quotes the words af Secretary Olney written in. 1896: 
“The only possession required is sush as is reasonable- under all the 
circumstances, in view of the extent of zhe territory claimed, its nature, ‘and 


occupation as is “reasonably required” solves the question. 

It is not due to accident that not a single State can effect the occupation 
even of those Polar islands that are acja2ent to its coast in a more “ ‘ effective” 
manner than through the establishman; of small posts and a periodic patrol 
by. avisoes, etc. Therefore, considering Folar conditions, the form of occu- 
pation practised today by Polar stetes 5 all that can be “reasonably re- 
quired.” But this form of occupaticn >f Polar territories can be recognized 
as sufficient and “reasonably required” cnly when carried out by adjacent 
littoral States, and by no means is it »pan to non-Polar States which can 
have no reasonable interests in tke Arct:c except those that are scientitic. 


For these scientific purposes no kind of occupation of Polar ‘territories is ` 


necessary, for as far as we know Polar States place no impediments in the way 


of foreigners engaged in scientific researshes in the Arctic. In the event that . 


a foreign Power acquires political ictezects in these regions, ‘such interests 
could by no means be recognized as reasonable, and no effective occupation, 
however fully realized, could be regardad as lawful. 

Having reached the conclusion, than that with regard to Polar territories. 

“effective occupation” is not an indispensable condition, we are forced to the 
corollateral conclusion that we must dizarow the whole triple anes of OCCU- 
pation, i.e. , discovery, occupation and nozification. 

Quite independently of this reascniag, the physical sonatas and. the 
policy of the Polar States compel this reaunciating doctrine. We see indeed, 
that regardless of discovery and regar dless of effective occupation, the dis- 


covered lands and islands belong as a matter of fact to plas in the region of , 


attraction in which they are situatec. 


. Hence, the third conclusion is inevitable, namely, that the doctrine of — 


occupation of Polar territories must be reolaced by the doctrine of region of 
attraction. General Halleck says in ais treatise on international law (1861): 
“The ownership and occupation of the mainland includes the adjacent 
islands even though no positive azts of ownership may have been exercised 
over them,” and Mr. David Hunter Miller, discoursing on the legal status of 


. Arctic lands, comes to the same conccusion and speaks of the doctrine_of 


“territorial propinquity,” “back country,” or “hinterland.” 

‘Paul Fauchille, the eminent French professor of international law, comes 
also to the same conclusion when, in his treatise on international law, he says: 
“The occupation which the poles allow of is an occupation of exploitation, 
and not an occupation of habitation. ‘hat is for the polar regions the only 


occupation which seems to be admissizle; but it is necessary that it exist.. 


8 Cp, cit 


! i $ t 
- . ? 
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_ the uses to which it is adapted and is puz.” The formula requiring only such ` 
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Here, as in the case of every other unoccupied region, the mere fact of dis- | 
covery is inoperative to produce a definitive E A 


, "2, UNDISCOVERED LANDS AND ISLANDS 
In. view of the foregoing conclusions and continuing the argument, we 
© may assert that new, unknown territories, yet to be discovered within the 
limits. of the Arctic Circle, and which at the present are regarded as terra’ 
nullius should in the future be conceded to be under the sovereignty of the 
adjacent Polar State in the regior. of attraction in which they are found, and 
that no consideration should be given to the nationality of the explorer. 
Neither the hoisting of the flag of another State, nor a notification of 
annexation to the national territcry, nor the occupation, nor even the estab- 
lishment of an intermediate aerial base, ete., should be regarded as sufficient 
to alter the legal doctrine above declared. This is the practice of Polar 
States. Thus, the Government of Canada has declared that all the lands 
and islands, discovered and undiscovered, situated between Canada and the 
Pole are to be regarded as Canadian territory. By virtue of this declaration 
the Government of Canada in 1921 informad the Government of Denmark 
and the Danish expedition of Rasmussen, that if the said expedition should 
discover lands and islands situated in the claimed sector, they would be re- . 
garded as being under Canadian sovereignty. 
In 1924, Mr. Denby, then Secretary of the Navy Department of the United 
_ States, ‘stated the government’s intention “to annex the North Pole as an 
extension of Alaska to the North American possessions”; and coupled with 
this was the statement that “The United States of America cannot allow a 
vast unexplored area of 1,000,000 square miles adjacent to the United States 
to pass into the hands of another Power.”!* The Soviet Government also 
' decreed in 1926, “‘are declared to form a part of the territory of the U. S. S. R. 
all discovered lands and islands, as well as those that are to be discovered in the 
future, situated in the sector of attraction of the U. S. S. R.” 
' Mr. D. H. Miller and L. L. Breitfus agree in the conclusion that these | 
claims are lawful, and’ as a practical solution of the question, the ending of 
the unwholesome discussion as to the own2rship of the North Pole.: Pro- 
fessor E. A. Korovin also assumes the soundness of these views." 

- The question, then, of the legal status of the undiscovered Arctic territories: 
may be regarded as solved not only as a theory but by positive law.' That is 
to say, the said lands ‘and islands being still undiscovered are already presumed 
to belong to the national territory of the adjacent Polar State in the sector of the 
region of attraction in which they are to be found. 


* Fauchile, op. cit., p. 658. 10 Feuchille, op. cit., p. 661. 

nu“, 5.8. R. and Polar Lands,” Soviet Law, Moscow, 1926, No. 3; The problem of.air 
occupation in connection with the rights óver the polar regions,” The Collection of Works 
of the Section for Air Law of the Union of the Societies ‘‘Ossoaviachim ” of the U. 8.5. R. 
First Part, Moscow, 1927. 
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3. ICE-FCROATIONS  ’ G i 

The explorations conducted within the Arctic Circle since the opening of 
the century reveal the fact that there is a gre ster area of ice-and water than 
of land. Many eminent jurists have expres-ed themselves concerning the 
legal status of ice-formations, ice fields, ice & scumulations, floating ice, ete. 
Waultrin, for instance, thinks that poler ice as well as polar seas should be 
regarded as having the same legal status as h gh seas.2 Balch also is of the 
opinion that as long as Arctic ice is chiefly fisting, neither it nor Polar seas 
should be subject to annexation to a State’s te>-itory.8 The view of Fauchille 
seems to be that ice, being in its nature essentially different from water as well 
as from dry land, can be made with some lircitations the object of exploita- — 
tion.“ Mr. L. L. Breitfus has lately written “hat Polar States must exercise `. 
sovereignty over lands and islands within the limits of their sectors. Like- 
wise they should exercise it to a csrtain estent, subject to more precise“ 
. definition in. international law, over seas ec~ered with ice and surrounding 
these lands and islands.’ E. A. Kcrovir, sso having referred to the pre- 
viously quoted decree of April 15, 1926, oi the Presidium of the Central 
Executive Committee of the U. 8. 5. R.. reaches the conclusion that the 
conception of those who drafted the Soviet dezree included under “lands and 
islands” also ice blocks and surrounding sea3“* The writer agrees with the- 
opinion of E. A. Koroyin. It must be remembered that some of the im- 
‘movable ice fields are utilized for land comm-mication, and that it is possible 
to establish there intermediate aerial s. ations, ete. We are of the opinion 
that floating ice should be assimilated lega-ly to cpen polar seas, whilst ice forma- 
tions that are more or-less immovable sheuld 22j0y a legal status equivalent to 
polar territory. Polar States acquire sovereigaty over them within the limits 
of their sectors of attraction. . 


4, SEA REGIDNS 


Seas lying within the Arctic Circle shou! be divided into two classes: 
first, seas covered with more or less immovahils ice formations of considerable 
size; and, second, seas free from any ies cover. 

We have just offered a solution of the quest.on of the legal status of seas of 
the first category, by saying that they must be regarded as territory, and 
that a Polar State in the sector of atzraztion n which the sea is situated ac- 
quires sovereignty over it. 

The sea regions of the second class should }.e divided with respect to ihar 
legal status into three main divisions: F-rs3, mouths of rivers, bays and land- 
locked seas with an entrance which in tkecry is not wider than. twice the 

12 Waultrin. “La question de la souverainzté tes terras i a Revue Générale de Droit 
_ International Public, Vol. XV, pp. 412 et seq. 

18 See Balch, “Les régions arctiques et anta-ctijues e e droit ia, ” Revue de Droit 
International, 2d Ser., Vol. XII, p. 435. , 

14 Fguchille, op. cit., pp. 657 and 658. © See ertire cited in footnote 1. 3 T bid., 11. 
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width of marginal seas. As a matter of praztice it might be wider, for in- 
stance, Hudson Bay in Canada, the White Sea and Karskoye Sea!” in the 
U. S.5. R. The legal status of waters in this division must be assimilated to 
that of “national waters,” i.e., the littoral State acquires sovereignty over 
them. This is the practice in the Arctic, although the doctrine is still not 
admitted. Messrs. L. L. Breitfus and E. A. Korovin share this opinion. 

In the second division are the waters of the maritime belt (for the 
U. S. S. R. the breadth is twelve miles) and the waters lying between the is- 
lands of archipelagoes. The legal status of waters in this division must also 
be assimilated to that of territorial waters, t.e., to the littoral State Delong 
the sovereign rights over them. Such sovereignty is limited, of course, by the 
right of innocent passage for foreign vessels. The privilege of fishing and 
hunting in these waters, when accorded, must be derived fully and exclusively 
from the littoral State. To it belongs the right of police, customs and sani- 
tary control, and of supervising navigation. Thus is this problem solved by 
the practice in the Arctic, a practice well exemplified by the characteristic 
conduct of Enzland and France respecting their Antarctic possessions. The 
practice in fact accords, on the whole, with the theory of international law, 
although E. A. Korovin thinks that the unconditional sovereignty over these 
waters should be vested in the littoral State. 

The third division includes all the remaining waters of this category. 
It is in regard to the legal status of these waters that opinions vary the most 
widely. They drift from the doctrine of high seas (Waultrin and Balch), 
through the doctrine of multilateral condominium (Fauchille, and in the es- 
sential part of his theory, Heilborn), to the doctrine of ‘‘natidnal sea” 
(Korovin). Such a broad divergence of views is referable to lack of estab- 
lished practice in the Arctic. . 

When taking into account, however, the peculiarities of the Arctic Ocean, 
and the legal status of the adjacent territories and ice, we are obliged to 
conclude that she doctrine of the high seas, if applied to the Arctic Ocean, is 
quite unsatisfactory. Sovereignty shculd attach to the Polar States over 
the Arctic Ocean within their sectors of attraction. The jurisdiction, how- 
ever, should be qualified by the assurance to joreign Powers of the right of 
innocent passage of all naval vessels, although the littoral State should have 
the right to rezulate, control and even prohikit hunting and fishing. This 
principle has been practically recognised in the Anglo-American-Russian- 
Japanese convention of 1911 regulating fur-sesl hunting; and in the conduct 
of the English and French in the Antarctic, as well as the new naval policy 
of the United States of America. 

Thus the proposed legal status for the high seas of the Arctic, is, in its 
essential part, nearly identical with thet of “territorial waters.” 

17 The eastern passage into Karskoye Sea is usually fled with ice, and occasionally only 


narrow passages are left. The northern passage consists of the three narrow straits of 
Novaya Zemlya. 
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Summing up we reach the following concusions: - 
= 1 Polar States wield sovereignty over s-a regions covered with ice, ac- . 
cording to their sectors of attraction. | i 

2. Littoral States wield sovereignty over land-locked seas free Toma ice, 
and over gulfs and bays. 

3. Littoral States are entitled to a ‘somerhat limited sovereignty over, all ` 
remaining sea regions free from j ice, as well acover territorial waters, mar itime 
belts and waters between islands according to their sectors of attraction. 


į 


‘ 5. AIR REGIOTS 3 


A study, of the conventions concerning aeral navigation, such, for exami, 
as Article I of the International Air Convention of October 13, 1919,8 and ~ 
the laws of most of the States, indicates taat the international law of the: 
present recognizes the unlimited sovereignt~ of every State over the atmos- 
phere above its territory subject to the rizht of innocent passage for the 
air craft of other States.° This would inclade the mainland and islands, as 
well as all national waters, territorial water , surrounding the mainland and, 
islands. The “effective occupaticn” of tais aerial space is not required 
because it is natural for a State to exercise s.svereignty over its atmosphere.?¢ 

So that, inasmuch as the conclusions alrecdy reached are to the effect that: 
Polar States exercise sovereignty over know2 and unknown territory lying in ~ 
their sectorial regions of attractior, and over more or less immovable per; 
manent ice formations covering the north } art, of the Arctic Ocean, as well 
as over national and territorial waters, it {nust be acknowledged that the 
' Polar States exercisec sovereignty also ov-r the atmosphere above these 
territories, ice and waters. 

The problem yet remaining to be solved i: that of the right of Polar States 
_ to sovereignty over the aerial space above she remaining water area ‘of the 
Arctic ‘Ocean, free from ice, t.e., the high seas. i 
_ Inasmuch as the legal status of these water areas is closely assimilated 

to that of territorial waters over which a State does exercise a limited sover- 
eignty; and since, according to the internatDnal law of today a littoral State 
exercises unlimited jurisdiction over the etmosphere above its territorial 


18 Convention relating to the regulation of Aerial Uavigation, October 13, 1919, Article 1: 
‘The high contracting parties recognize taat every ower has compiete and exclusive sov- 
ereignty over the air space above its territory. i 

“Por the purpose of the present convention the te-ritory of a State shall be understood as 
including the national territory, both thai of the mother country and of the colonies, m 
the territorial waters adjacent thereto,” 

19 Air Navigation Act, December 23, 1920; ‘Wh Treas the full and absolute sovereignty 
and rightful jurisdiction of His Majesty extends, end has always extended, over the air 
superincumbent on all parts of His Majesty’s domir ons and tng territorial waters adjacent 
thereto.” ` : 

20 I have dealt with this question i in my article, “The Problem of a State Exercising Juris- 
diction cover the Space of Atmosphere.” Internaticnal Law, 1928. No. 1, Moscow. es 
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waters, there is no reason for treating she question of the legal status of these 
Arctic air regions in a different manner. 

This argument is strengthened when we realize the impossibility of using 
airships ior economic purposes exclusively in this part of Arctic aerial space. 
If an airship should be used for operations connected with fishing.and hunting 
in these open waters, it would be as necessary to obtain the permission of the 
littoral State as it would be to obtain permission for fishing and hunting from 
vessels. Moreover, it is impossible to use tke air for aerial communication 
without crossing ice regions, territorial waters and territories belonging to a 
State which exercises sovereignty over the atmosphere above, 

Hence we conclude that each Polar State exzrcises sovereignty over the aerial 
space above the whole region of attraction of its zector. Mr. L. L. Breitfus sup- 
ports this opinion. Writing in 1928 he says: “ Within each of these sectors, 
an ‘adjacent State exercises its sovereignty over discovered as well as over 
undiscovered lands and islands, this sovereiznty being exercised not only 
over land, but also to a certain extent (yet tc be precisely fixed internation- 
ally) over seas covered with ice, surrounding these lands and islands and as 
well over air regions above this sector.” 2t 

The last, question to be determined is that cf the “region of attraction” of 
Polar States, as delimited by their boundaries, and of the Di of the 
North Pole itself. 

From the foregoing examination of the legal status of Polar Bunia 
we have concluded that they should ke divided according to the regions of 
attraction of Polar States, and they shculd exercise their jurisdiction over the 
other objects of possession situated in the same region of attraction. Ac- 
cording to the now prevailing international lew of the Arctic, these regions 
lie within the coast line of each of the Polar States and the meridian limits 
running up to the North Pole. In outline these regions appear like a sector. 
This geometrical drawing of a “region of attrastion” explains the meaning of 
the terms employed in the present article, sich as “sector of attraction” 
or “sectorial region of attraction,” which are now in common use. 

It now remains to try to establish the meridian limits between different 
regions of attraction of Polar States. This, aowever, has been done by & 
number of students of the question, and part:cularly by Mr. L. L. Breitfus 
in his most recent work. | l 

The boundaries the least open to dispute are the limits of the North Ameri- 
can sector, which were established by the treeties of 1825 and 1867. From ` 
the Canadian side, the boundary runs along the meridian line of 141° west 
‘longitude, having been established by the .Anglo-Russian Convention of 
1825. From the. side of the U. S. S. R., it runs approximately along the 
meridian line of 169° west longitude, fixed by tae Russian-American Conven- 
tion of 1867, and more precisely by the decree cf the Presidium of the Central 


š 


21 See article cited in footrote 1. 
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. Executive Committee of the. U. S. S. R. 9° 1926; that i is to say, along the 
meridian line of 168° 49’ 32” west lorgitud.s. 4 

There is no ground for objection te this n2w-line on the pari of the United 
` States, for it enlarges the American sector. ~ 

The adjacent sector is that of the J. 8. 3. R. On the east its boundary 
passes along the same meridian line o7 168° <0’ 32” west longitude, and on the 
west it borders upon the Norwegian-Finnis1 sector, the boundary being the 
“meridian line of 32° 4’ 35” east longitude according to the decree of the 
Presidium of the Central Executive Committee of the U. S. S. R: of 1926. 
This boundary line curves into the sector of the U. S. S. R. at about 35° east 
longitude in the region of the Spitzbergen / rchipelago belonging to — 
This boundary also is not open to d:spute. 

The Finnish sector lying within ta2 merdian lines of 31° and 39° 4! 35” 
east longitude approximately, and having en a level of 70° north latitude a. 
base width of only one degree, is so small that it cannot be of much impor- 
tance to Finland. 

The eastern boundary of the Norwegiar sector, fixed by the Paris Con- 
vention of 1920, has already been menticned, and the western boundary 
passes along the meridian line of 1C° easi longitude approximately. Den- 
mark can raise no objection to this Hine, as it is contiguous to that of Nor- 
way and fully satisfies her claims. 

The Danish sector lies between tre meridian lines of 10° east longitude 
and of 60° west longitude approximatzly, wth a certain curve, advantageous 
to Denmark, along the coast of Greenland It is fixed by the.Convention 
of 1924 between Norway and Denmark and has béen recognized by England. 
So that the extent cf this sector also is acknowledged by the States that 
have jurisdiction over the contiguovs sectors: 

Lastly the Canadian sector lies besween the western Danish boundary of 
the séctor, i.e., approximately between the meridian line of 60° west longi- 
tude and the eastern boundary of ths AmeFican sector, i.e., the meridian line 
of. 141° west longitude. These limits are zased on the Convention of 1825 
and the agreement with Denmark. ` 

To have adjusted the matter with finalty and to have defined the legal 


+ NOTE BY EDIToR.—If it were true that the Corvention of 1867 fixed the boundary be- 
tween American and Russian possessions at 169° west longitude, no decree of the Présidiim 
of the Central Executive Committee albezing thi line would have any validity. “As a 
matter of fact, changing the line to the eastward by 10’ 28” would not enlarge but diminish 
Amerizan territory, for it would transfer the island of Ratmanoff or Noonarbook from’ 
Amerizan to Russian jurisdiction. The error of the author of this article is in assuming 
that 159° west ever constituted the line. The treaty does not mention it. It describes the 
meridian as that one “passing midway’ betwsen the islands of Krusenstern or Ignalook and 


the island of Ratmanoff or Noonarbook, and proceeds due north without limitation into the 


same Frozen Ocean.” These two islands arz very cose together and it is to be assumed that 
the reference in the decree to 168° 49’ 32” vest lorziiude is merely the Russian way of de- 
scribing the same line. (D.C. S.) 
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status of the part of the Arctic Ocean whizh is free from ice, it would have 
been-necessary to have convoked an international conference of the six inter- 
ested States mentioned above, as it was once proposed by Great Britain. 

As to the ownership of the North Pole, it should be remarked that the 
Pole is an intersection of meridian lines of the said five sectors.’ Neither 
legally, nor in fact does it belong to anyone. It might be represented as an 
hexahedral frontier post on the sides of which might be painted the national 
colors of the State of the corresponding sector. ^ 


22 Five, because the sixth, Finnish sector, ends at Spitzbergen and does not ex‘end as far 
s the North Pole. 


-4 
A 


“THE ELECTION OF MEMBERS OF THE PERMANENT COURT OF | 
INTERNATIONAL JUSTICE 7 | : 
i By MANLEY 9. Hopson ` 
Bemis Professor of I nternationasl Law, Harvard Law Schoot 


ri 


The progress made in AE EA crganization during the course of the | 


last decade i is nowhere better illustrated than in the elections of members of. . 


the Permanent Court of International Justice. A generation ago, when the 
Permanent Court of Arbitration was created, following the meeting of the 
first Peace Conference at The Hague in 1899, no attempt was made to depart 
from the equal representation of all participating States; and the Convention 
for the, Pacific Settlement of International Disputes of that year provides . 
(Article 23) that each State may name four members of the Permanent Court 
of Arbitration. Nor did it prove poasible to depart from that. system at the 
second Peace Conference at The Hague in 1907; in the projet fora permanent 
court of arbitral justice which was drawn up at that time,! no provision could 


‘ be made for the election of judges of such a tribunal, because, agreement 


could not be reached. The Intérnatianal Prize Court, provided for in the 


` Convention of October 18, 1907, which was never ratified, was to be com- . 


posed of judges and deputy ude appointed by each of the contracting | 
Powers. It was to have fifteen judges sitting at any session; those of. the 


eight “Great Powérs” were to sit in all cases, and the judges and deputy- - 
` “judges appointed by other Powers were to sit “by rota”; but this provision 


_ was not accepted by at' least ten of the signatories to the Gaveta. Here ` 


was å recognition of the special posit:on of the, great Powers, and an at- 
tempted compromise with the principle of equal representation which. failed. 
In the years following 1907, an effort tc have the same system applied in ae. 
selection of judges of a permanent court of arbitral justice proved abortive. 


- In the Central American Court of Justice, existing from 1908 to 1918, one 


judge was selected by each of the States maintaining the court. So that in -' 
our entire experience before 1914, thers was no indication of any successful 
methoc by which the members of a pe-marent international tribunal might 
be ‘selected, apart from the equal representation of all States concerned. i 
When a committee of jurists met at The Hague in 1920 to draft the 

Statute of the Permanent Court of Iaternational Justice, a new situation: ' 
had already been produced in internat_onal affairs by the acceptance of’ the 
provisions for the Assembly and Council of the League of Nations.. In the 
former body, full recognition. had beer given to the principle of equality of 


4 Annex to the first voew' of the Second Peace Conference of 1907. An English translation `` 


‘is published i in Scott, Hague Conventions and Declarations of 1899 and 1907, p. 31. 
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States whick had dominated the two Hague Ccnferences; while ‘the composi- 
tion of the ‘latter body took account of the spacial position of the so-called 
“Great Powers,” by giving to the British Empire, France, Italy, and Japan, 
and later to Germany, a permanent representation. This new:situation was 
seized upon by the Committee of Jurists, and after long consideration it 


N 


accepted a suggestion elaborated, if nct originated, by Mr. Elihu Root, a . 


member of the committee, that the judges and deputy-judges of'the new 


court should be elected by the two bodies, ths Assembly and the Council, 


The committee also proposed a link between the old Permanent Court of 
Arbitration and the new Permanent Court of International Justice by sug- 
gesting ‘that the members of the former should nominate the’candidates to 
be voted on in the election of members of the latter. Such provisions found 
place in the original Statute of the new court annexed to the Protocol of 
Signature of December 16, 1920, which came into force in 1921. Six elections 
have taken place since the Statute came into force: a full roster of judges and 
deputy-judges was elected September 14-16, 1921; a successor to Judge 
Barbosa was elected on September 10, 1923; a successor to Judge Moore was 
elected on September 8, 1928; successors to Lord Finlay and Judge Weiss 
were elected on September 19, 1929; a successor to Judge Hughes was elected 
on September 17, 1930; and a full rostar of judges and deputy-judges was 
elected for the new term of nine years cn September 25, 1930. The experi- 
ence seems to be sufficient, now, for certain observations to be made on the 
whole systera. 


THE SIMULTANEOUS EXPIRATION OF TERMS OF OFFICE 


The Statute of the court has sometimes been criticized because it requires 
all members of the court to be elected at the same time. Instead of provid- 
ing that all members of the court should serve for the same period of nine 
years, it might have fixed the tenure so that the terms of some of the judges 
would expire at one time, and those of others at other times. With fifteen 
judges of the court, for instance, it-would be more simple, perhaps, if the 
terms of five of the members expired at the end of each period of three years. 
Such a system would have the advantage of assuring greater continuity in 
the work of the court; but though it is now possible that all of the judges 
elected at any general election would be new to the work of the court, that is 
nct probable, and the general election of 1930, at which seven members were 
reélected, has shown that continuity may bg obtained under the present 
system. Moreover, there are several advantages in having all the terms 
expire simultaneously: in the long run, the number of elections which must 
be held is probably smaller; and considering the necessity of attaining agree- 
ment among the representatives of more than fifty members of.the League 
of Nations, it is probably much easier to elect all the members than it would 
be to elect a smaller number. The present system probably assures satis- 
faction to a larger number of States than woulc a system under which & cer- 
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tain number of members of the court would be elected every three years ; 
and it is significant that no changa in his system was proposed when a- 
protocol for the revision of the Statate was being ee in 1929. 


THE SYSTEM DF NCMINATIONS 


The Statute of the court (Article 4) provides that its members shall be 
elected “from a list ofpersons nom-rated >y the national groups in the Court 
of Arbitration,” but Article 5 lirits “Lis by restricting the issuance of 
invitations to nominate “to the members of the Court of Arbitration belong- 


' ing to the States mentioned in the Annez to the Covenant or to the States 


m 


which join the League subsequently;” ard “in the case of Members of the 
League of Nations not represented in th: Permanent Court of Arbitration, 
the lists of candidates shall be drawn up by national groups appointec for 
this purpose by their Governments unda: the same conditions as those pre- 
scribed for members of the Permanent C»urt of Arbitration by Article 44 of © 
the: Convention of The Hague of 1907 br the pacific settlement of inter- 
national disputes.” On March 12, 1933 the date of the last report of the - 
Administrative Council, forty-three States were represented in the Perma- 
nent Court of Arbitration. Of thase, the groups of Mexico and Turkey 


- were not entitled to nominate, sinc2 thee States were not members of. the 


League of Nations and were not mentiored in the Annex to the Covenant. 
On the other hand, the groups of the United States, Brazil and Ecuador were 
invited to nominate, as these States we-e mentioned in the Annex to the 
Covenant, though they were not membeis of the League; yet of these three, 
only Brazil has ratified the Court Proto -ol of December 16, 1920. Of the 
forty-one States whose national groups i: the Permanent Court of Arbitra- 
tion were entitled to nominate, tae srours of forty States made nominations 
in 1930, only that of Argentina failing wo do so. Sixteen members of the 
League of Nations not representei in tks Permanent Court of Arbitration 
were entitled to set up national groups to make nominations. Of these, 
nominations were actually made Ly the groups of nine—Albania, Australia, 
Austria, Estonia, Honduras, India, Irish ‘ree State, Latvia and Luxemburg. 
No nominations were made by national zroups in Abyssinia, South African 
Union, Canada, Liberia, Lithuania, New Zealand, Paraguay. 

The invitations to make nominetions must be issued by the Secretary- 


- General of the League of Natiors “at lensi three months before the date of 


the election.” In practice, they are vsually issued earlier; in 1930, they ` 
were despatched on March 21, and the election was not held until Sep- 
tember 25. The invitations are addressed to the individual members o2 the 


‘Permanent Court of Arbitratior, but thay are sent under a covering letter 


to the government of each country, usu -lly to the Ministry of Foreign Af- 
fairs. This practice is not foreseen in tas Statute of the court, and its justi- 
fication is not obvious. Though the na.ional groups sometimes send their 
nominations directly to the Se2recary-General, they, are more often sent 
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through some agent of the Ministry cf Foreizn Affairs, and the latter may 
thus have an opportunity of influencing the choice to be made. The Statute 
(Article 5) also directs the Secretary-General to invite the nominations 
“within a given time.” This is always done, but the time limit which is set 
is not absclute, and in practice nominations are received up to the last or 
almost ‘the last minute before the elaction s held. The 1930 invitations 
asked the groups to nominate by August 1, bit several nominations, includ- 
ing that of the United States, were received efter that date and included in 
the list of candidates dated September 8, 1920.* 

There would seem to be three reasons for entrusting the nomination of 
candidates to the national groups: (1) the system is intended to secure the 
independent judgment of competent men who are not necessarily government 
officials or political leaders; (2) it leaves the representatives of members of 
the League of Nations freer in their voting in the election by the Assembly 
and the Council; and (3) it provides a useful link between the Permanent 
Court of Arbitration and the Permanent Court of International Justice. An 
alternative would have been to have the nominations made by governments; 
this might have meant that only nationals en -apport with the party in power 
would have been selected, and it might have been taken to obligate each 
member of the League to urge more strongly tre election of its own nominees. 
Moreover, in the actual election, represenzatives of other governments 
might have felt greater embarrassment in refasing to vote for a government 
nominee. Another alternative might have been the nomination of candi- 
dates by the highest court in each State; indeed, such a suggestion seems to 
have been considered by the second Hagu2 Conference, and it was ad- 
vanced by a Netherlands’ Government committee in 1919. But the judges 
of such national courts are not necessarily qualified to select the best candi- 
dates for an international tribunal, and this alternative would seem to have 
few advantages. The system actually in force has some disadvantages. 
First, it is not clearly understood; for instence, the British Secretary of 
State for Foreign Affairs stated in the House of Commons on July 16, 1929, 
that a British candidate had ‘received a nomination from the previous gov- 
ernment” and the Secretary of State seems -0 have accepted responsibility 
for the nomination of this candidate. This is a complete misconception of 
the system of nominations. Moreover, recent experience makes it quite 
clear that some of the national groups do not select the strongest possible . 
‘candidates from among their own nationals; the group is composed of not 
more than four persons, and frequently a smaller number, and sometimes it 
would seem that a person not persona grata tc one member of the group can- 
not be nominated. Still another disadvantage of the present system is that 


2 Published in League of Nations Document, A.31.1930.V. The Venezuelan nominations 
were published on September 9, 1930, in Document, A.31(a).1930.V. 

` § 230 British ‘Parliamentary Debates, p. 399. aaa asc, 68 Law Journal, p. 85, for a mis- 
conception of the system. 
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' governments do not always feel impelled t appoint their full quota of four ` 


members in the Permanent Court of Arbitration. ` In the latest report of the 


_ Administrative Council of the Permenent Sourt of Arbitration, four States 
are listed as having each but one member ir the Permanent Court of; Arbitra- 


tion. Obviously this deprives the electors of the advantage of a collective 
judgment behind the nominations by su h groups. This point -was em- 
phasized in the 1929 election, in whieh a national “ group’ ’ consisted of but. 
one msmber who nominated himself and tho was elected a judge. ` But in’ 
spite of these disadvantages, and tke posibility of its abuse, the present: 
system is probably as good as any which night have been devised; and no 
‘effort. was made to change it when the EDtocol of revision was drafted in 
1929. 

The Statute (Article 5) provides foe ‘the nomination of persons in a posi- 
tion to accept the duties of a member of the-Court.” A compliance with this 
provision by the national groups wculd c-early involve their ascertaining, 
prior to making a nomination, that their rominee is in a position to accept 


-such duties. But many.of the national grorps do not seem to feel themselves 


under this duty, and they frequently nomhate persons who cannot be thus 
described. Sometimes these nominess decine to submit to the candidature 
thrust upon them; but this is not always tLe case, and in consequence some 
of the nominees actually voted for in the el:ctions are not disposed to accept 
if elected. This has two disadvantages; it deprives the electors of a willing 
candidate in the list; and it adds to the imz ortance of the formal acceptance. 


‘after the election is held.’ So far, Lowevzr, no candidate elected has Ce- - 


clined to accept. The practice might be discouraged if the invitation ` by the 
Secretary-General contained a suggestion -o the national groups that they 


_ should previously ascertain that their cand-date is willing to accept candida- 


ture and, in the event, election. o, 
DA: Jarge number of candidates aas beer nominated in each election:. in 


. the general election of 1921, 89 cencidates were nominated by 34 national 


ee 


considerable chance of being: elected. 


groups; in 1928, there were 31 candidates :n the election to fill the vacancy 
caused by the death of Judge Barbosa; in | 928, there were 26 candidates in 
the election to fill the vacancy causec by tLe resignation of Judge Moore; in 
1929 there were 25 candidates in the election to fill the vacancy caused by the 
death of Judge Weiss, and 24 candicates in the election to fill the vacancy 
caused by the death of Lord Finlay; in 193 , there were 16 'candidatés in the 
election to fill the vacancy caused ky the rec gnation of Judge Hughes, and 30 
candidates in the general election. These igures indicate a tendency of the 
national groups to approach a wider mea. ure of agreement, as experience 


accumulates. More groups are ncmnatin; the same men, perhaps because 
. of more consultation in advance. Sach cc nsultation might be carried still 


further, however, though it may not elimin.te a certain tendency among tae 
national groups to pay complimerits by mminating Peon who have no ` 


~ 
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` THE CONDUCT OF THE ELECTIONS 


‘When the first general election was held in 1921, the experiment was quite 
new and there were many doubts as to how it should be conducted. The 
Assembly and Council acted simultaneously but independently, the former 
voting in public session by secret ballot, the latter voting in private session 
by secret ballot. Of the 89 candidates on the list, votes were cast-in the first 
balloting in the Assembly for only 51. The first ballot.in the Assembly re- 
sulted in a majority vote for nine candidates; in the second ballo®, one candi- 
date received a majority; in the third and fourth ballots, no candidates re- 
ceived a majority. Of the eleven candidates who received a majority vote in 
` the Assembly, nine were also given a majority vote in the Council and were ` 
thus elected. A sixth ballot in the Assembly gave a majority to two 
candidates, who were thereupon voted for by 2 majority of the Council and 
elected. The election of deputy-judges was then begun. A first ballot in 
the Assembly gave a majority for two candidates; a second ballot gavé no 
candidate a majority; a third ballot gave two candidates a majority. Com- 
parison was then made with the list of candidates who received a majority 
‘vote in the Council, and three candidates were found to have a majority vote 
in both bodies and were thus elected. A fourth ballot in the Assembly gave a 
candidate a majority, but the Council gave a majority to another candidate. 
After a fifth ballot in the Assembly, and another ballot in the Council, 
the deadlock remained. A conference committee was then set up, and its 
‘nominee promptly received a majority of the votes in both the Assembly ` 
and the Council. The election was thus comoleted on the second day after , 
it was begun. The event was justly = cause for rejoicing;* the system had 
succeeded; 42 members of the League of Nations had voted; 12 ballots had | 
been taken in the Assembly. All the 15 members of the court elected were 
candidates nominated by the national groups: but it was necessary to resort 
. to the expedient of a joint conference of representatives of the Assembly and . 
the Council, ‘as provided for in Article 12 of the court Statute. 

At the general election on September 25, 1930, a practice had grown 
up which simplified the procedure, and fewer questions arose. The election 
was greatly facilitated, also, by the increase in the number of judges. The 
‘Protocol for the Revision of the Statute of September 14,-1929, would have 
increased the number of judges to fifteen and abolished the post of deputy- 
judge. When this protocol failed to come inta force, owing to the objection 
.of Cuba, the Council of the League of Nations proposed, on September 12, 
1930, that the Assembly increase the number of judges in accordance with 
the- provisions of Article 3 of the court Statute ; these bodies were not 
competent to abolish the post of deputy-judge. The Assembly adopted this 


4 One dream of the ages has been realized in our time.” James Brown Scott, in this 
` JOURNAL, Vol. XV, p. 558. “Tt should have given to every lawyer a thrill of cosmic vibra- 
tion.” John H. Wigmore, in 16 Illinois Law Review, p- 207. 
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proposal, apparently quite willingly. Bustit is difficult to find any impelling 
reasons for the increase; certainly the prospect of cases to come before the 
court does not justify it; nor does the courts experience give very convincing 
reason for the change. An explanstion is probably to be found in the 
desire of representativés in the Assembl, to facilitate the election; but no 
serious inconvenience is to be anticipeted 1s a result of having fifteen judges 
` instead of eleven. 


Though the general election in 1921 ocer Pr three days, that in 1930 was ` 
completed in one day. Fifty-two memb:2-s of the League of Nations voted: 
in the Assembly in 1980. On the first ball +t in the Assembly, fourtéen candi- . 


dates received a majority of the votes, a] as they were all voted for by a 
majority of the Council, they were elect21. The second, third and fourth 
`- ballots in the Assembly yielded no ma“orit-. On the fifth ballot, M. Urrutia 
(Colombia) received a majority in the Asssmbly, but he was not on the Coun- 


cil list. The sixth to ninth ballots yielded no majority. On the tenth’ ' 
ballot, M. Hammarskjöld (Sweden) reeciv=l a majority vote in the Assembly, > ` 


but the Council meanwhile had given a mejority for M. Urrutia, and he was 
elected after the eleventh ballot in the Assembly. The balloting for deputy- 
judges then began. On the first ballot, ore candidate had a majority, two 
candidates had a majority on the secor: ballot, and a fourth candidate 
received a majority on the fifth ballot. Three of these four received the 
‘majority vote in the Council, and were ected; after a sixth ballot in the 
Assembly, the fourth deputy-judge was elerted. Seventeen ballots were thus 
required in the Assembly, but it was nct n» -essary to set up a joint conference 


=“ to coniplete the election. i 
The device of a conference commitzee Dr the reconciliation of the diver- 


gent views of the Assembly and the Cowacil is of the utmost importance. 
` It resembles the procedure by which cive-zent views of the House of Repr2- 
sentatives and the Senate of the Unised £tates are brought into harmony. 
M. Adatci (Japan), who was a member oi she Committee of Jurists in 1929), 
told the Assembly in 1921 that it had bee the opinion of the Committee of 


Jurists that a situation would never arise n which it would be necessary to . 


employ this device. It had to be resortee! to, however, in 1921. Whether 
used or not, the device is a comfortable thing to have in the ORCE aroung and 
itshould ensure escape from any sericus adlock. 


THE FILLING OF "_.CANCIES ` 


The filling of vacancies by bye-eleztiors has occasioned little difficulty. 
One question always arises as to the declarztion of the existence of a vacancy. 
In the case of the death of a member of «Le court, there is-no problem; but 
if a member resigns, no body has been vestel with special authority to accept 


the resignation and to declare a vacanzy tc exist. The Statute (Article 14): 


` mentions vacancies, but makes no provisim for resignations. The Protocol 
© Records of the Second Assembly Pleary Meetings, p. 255 (1921). 4 


THE ELECTION OF MEMBERS OF THE PERMANENT COURT *, 725 


for the Revision of the Statute of September 14 1929, would have remedied 
this obvious defect in the Statute. In practice, only two judges have re- 
signed, Judges Moore and Hughes. In 1928, Judge Moore addressed his 
resignation to the Secretary-General cf the League of Nations. Judge 
Hughes addressed his resignation, on February 15, 1930, to the Secretary- 
General of the League of Nations, sending a sim:lar message to the President 
of the court, “to take effect immediately”; his resignation was accepted by 
the Council of the League of Nations on May 12, 1930, but ‘‘subject tc the 
concurrence of the Assembly.”. In 1629, two vacancies existed simul- 
taneously, and separate nominations w2re male for each; but when the 
Assembly and the Council came to fill them, 2 single election was held. 
This meant that candidates nominated fcr eithe> vacancy became eligible to 
election to fill the other vacancy. No question arose as to the regularity of 
this procedure, and as only one ballot wes necessary, it produced no serious 
consequence; but its propriety may well be questioned. 


THE NATIONALITY OF JULGES 


The Statute (Article 2) envisages a court ‘‘somposed of a body of in- 
dependent judges elected regardless of their rationality”; but it directs 
(Article 9) the electors to “bear in mind” that ‘ the whole body should rep- 
resent the main forms of civilization and the principal legal systems of 
the world,” and it further limits the body by providing that more than one 
national of the same member of the League may not be “considered as 
elected.” The requirement of election “regardless of nationality’ is 


modified by the Statute itself, therefore, and it seems to envisage most arti-. 


ficially what.is actually possible. Of course, the Judges are not elected ‘‘re- 
gardless of their nationality”; no such e-ection could succeed. States will 
doubtless always take pride in having their nationals on the court; and so 
long as they'do, their votes in the election mus: be influenced accordingly. 
Perhaps, also, the satisfaction with which the court is regardéd will in some 
measure depend on the nationality of the judges. . 
In the two general elections, to date, it seems tc have been generally under- 
stood that one judge possessing the nationality of each of the “Great Pow- 
ers” should be elected. This did not apply to tke case of Germany in 1921, 
but that is to be explained by Germany’s not beimg at that time a member of 
the League of Nations. In each case in which a vacancy has been filled, to 
date, the person elected has been of the same rationality as the previous 
incumbent; only five vacancies have been thus filled, but one can foresee the 
growth of a practice which would make it a general rule that vacancies should 
be filled with such nationals, and the result mignt not always be desirable. 
On July 19, 1930, the representatives of twelve Latin-American States ad- 
dressed a communication to the Secretary-Generel of the League of Nations, 


6 For a report on the procedure by the General Commitéee of the Assembly, see League 
of Nations Document, A:.57.1929.V. 
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stating that their governments ‘‘consider that they should be ret in 
the Court in the' same proportior. as oa the Council, and that, of the fifteen 
members of the Court, three should be nationals of Latin-American ceun- 
tries.”? It was stated that this proportion should be maintained “in view of 
the’probability of an increase in the near uture in the number of. American 
countries which are Members of the League’; as all American States, except 
_ the United States, Brazil, Costa Rica Ee1ador and Mexico, are now mem- 
bers of the League, it is not very clear how this increase is to be effected. It 
was also contended that the provision for the representation of the “main 
- forms of civilization and the prircipal legel systems of the world,” properly 
applied, requiréd this ‘equitable distzibuzion of the judges’ posts.” If the 
justice of this demand be admitted—and no continent can be supposed to 
have a monopoly, of brains and ability—-t may be questioned whether the 
establishment of such a rule would procuze the best results in the long run. 
The compliance with the demand in the eBction by the Assembly and Coun- | 
‘cil in 1930, can hardly be taken to heve established the rule for the future. 

. One phase, of the situation has ckangsd very materially since the first 
earal election in 1921. At that time, the Council of the League of Na- 
.tions consisted of the'representatives of eight states, of which four’ were, 
permanently represented, commonly caled the “Great Powers”; it was. 
- therefore impossible for any combinetior of other Powers to elect a judge 
‘against the combined votes of the “Greas Powers.” In 1930, however, the 
Council consists of the representativ2s o- fourteen members of the League 
of' Nations, of which only five are permanently represented. Hence a` 
combination of other Powers might elect a judge against the disapproval of 
the combined “Great Powers.” To this 2xtent, therefore, the situation met 
by the election system in 1921, is no bnger provided for. Conceivably, it is 
legally possible for the Assembly ard Council to elect a roster of judges 
which would include no nationa. of any cf the ‘Great Powers,” though it is 
practically inconceivable, as things now sand, that this should ever be done. 

) 

RESULT OF THE GENERAL ELECTION OF 1930 

‘ The result of the general election in 130 is most gratifying. Five of the 
_ judges—Altamira (Spain), Anzilotti (Italy), Bustamante (Cuba), Froma- 
geot (France), and Hurst (Great Britain)—-were reélected; four of the 
remaining five did not stand for reéiection. The election of Judge Kellogg 
is’a reélection in form only, as he b2came the successor of Judge Hughes 
only a few days before the general election was held. Two of the deputy- 
- jJudges—Negulesco (Roumania) and Wang Chung-Hui (China)—were 
_ elected judges. The new judges are: Adatci (J apan), van Eysinga (Nether- 

lands), Guerrero (Salvador), Kellogg (J nited States), Rolin-J aequemyns 
(Belgium), Rostworowski (Poland), Seniicking (Germany), and Urrutia 
(Colombia). The new deputy-judges are: Erich (Finland), da Matta 


7 Published 4 in League of Nations Document, A. 31.1930.V., p. 23. 
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(Portugal), Novakovitch (Yugoslavia, and Redlich (Austria). AH of the 
candidates elected promptly accepted to serve. Each of the new members 
of the court, except Judge van Eysinga, was the nominee of his own na- - 
tional group. Each of the new judges, except Judge Kellogg, is a member of 
the Permanent Court of Arbitration. The new.roster complies quite ade- 
quately with the principle that “the whole kody should represent the main 
forms o= civilization and the principal legal systems of the world,” though 
it seems unfortunate that no Scandinavian was elected; and the variety of 
experience of the new judges is a guarantee oí their usefulness to the court. 
Certainiy the prospect before the cours was never brighter; it has passed the 
period of experimentation, and it may now be regarded as a fixture in our 
international life. = 

The election of nineteen members of the court is by no means the free-for- 
all contest which it seems to be regarded in some quarters. There are usu- 
ally various candidates whose election is more or less assured in advance, and 
the number of places which give rise to contest is relatively small. In 1930, 
for instance, it was to be expected that judzes would be elected who, had 
. American, British, French, German, Italian and J: apanese nationality. The 
Latin-American States were claiming three pleces on the court, and a Spanish 
member was almost a certainty. This left a serious contest about only five 
of the judges, and one of these places would doubtless have gone to Judge 
Huber if he had consented to be a candidate for reélection. Nor was there 
‘much doubt as to the individuals to ke chosen in most cases. Some of the 
judges were sure of reélection; and other candidates, as the nominees of their 
respective national groups, were quite certain to be elected. 

From the results of the six elections which have been held to date, the 
conclusion seems clear that the systeri of election has proved to be a great 
success. It is expeditious, it is not cumbersome, and it works. The post- 
`War world has succeeded where the pre-War world had failed. 


8 The record of the election is published in tke Journal of the Eleventh Assembly, 1930, pp. 
270-274, The Assembly and the Council acted und=r the provisions of the Statute as 
annexed to the Protocol of December 16, 1920; but the assembly seems to have envisaged the 
possibility that the Revision of Protocol of September 14, 1929, may come into force during 
the next nine years. M. Pilotti (Italy), as rapporteur for the First Committee, therefore - 
made the following statement to the assembly: “If fifteen judges were elected under the new 
proposal, recourse would only be had to the deputy judges in quite exceptional cases. The 
present assembly, however, would have to elect four deputy judges in conformity with the 
Statute of 1920. These deputy judges, however, would not be called upon to fulill their 
duties in the event of the new Protocol cominz into force.” Idem, p. 270. 
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NATIONALITY 
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Professor of Law at the UCnieersity of Belgrade E 


The State of the Serbs, Croats and Slovenes, or the(State of J ugoslavia, 
is- one of the creations of the World War 1914-1918). It is composed of . . 
the former Kingdoms ‘of Serbia and Monzenegro, of the Southern Slavic 
provinces belonging to the former saustrc-Hungarian Monarchy (see the | 
Treaties of Peace of St. Germain cf Sertéraber 10, 1919, and of Trianon of 
June 4, 1920), and of a certain part of the Bulgarian territory (see the Treaty 
of Neuilly of November 27, 1919). The Jugoslav State was founded by the 
Pact of Union of December 1, 1918 ms (sgned at Belgrade, capital of the 
former state of Serbia, and now capitel of Jagoslavia) and was subsequently 
recognized by the Treaties of Peace (1919-2920) which liquidated the World 
War, as well as by the neutrals. It secuzed its Constitution on June 28, 
1921, whereby the State of Jugoslavia was to be a monarchy, in its nature 
constitutional (with the Karageorzeritch lynasty), parliamentary, (of the 
“unicameral type) and hereditary. Moreover, according to the same Con- 
stitution, Jugoslavia was to be a unitary end centralized state. This wes, 

‘a mistake on the part of the Jugoslav Constituent Assembly, as we have 
endeavored to show elsewhere? Tke Jugoslav State should rather have 
been organized on a federative basis; it shoald have been made a federated 

` state, i.e., a Bundesstaat, and not « federaton of states, t.e., a Staatenbund. — 
And deed all the difficulties thus fer exp -rienced by the new state are at 
bottom ascribable to the aforesaid mistele by the Jugoslav Constituent 
Assembly of 1921.3 Recently the Jugcsla7 Constitution was abolished by 


1 By Turkey the State of Jugoslavia was nat recognized until the conclusion'of the Treaty | 
of Angora of February 5, 1926, between the two sta-es. Jugoslavia has not yet acceded to 
the Treaty of Lausanne of July 24, 1923, wkick tock the place of the Treaty of Sévres of 
August 10, 1920. a A 

2 Especially in our articles “Hinheitsstaat ocer Burdesstaat in Juogslavien?” published in 

~ the Neue Zürcher Zeitung, Zurich, Switzerlanc, 1322_and “ Die politische Fortentwicklung ¢2s ,, 
jugoslawischen Staates,” published in the sme journal, 1928. 

3 Concerning the character of the Jugoslay State, one school of opinion holds that both 
from the foreign point of view (international law) asd from the domestic point of view it is 
not a new state but rather the old Kingdom o: Serbie aggrandized by annexations. Accord- 
ing to a second school of opinion, Jugoslavia is e ne state only from the domestic point of 
view, while from the foreign standpoint it .s the 3tate of Serbia aggrandized. Finally, 
according to a third school, to which we ours:|v2s a-lhere, the Jugoslav State is a new stsze 
both from the point of view of internatioral ‘aw ant. from the point of view of the interral 
public law of Jugoslavia. On the genesis of the Jugoslav State see our study “Principaus 


728 - e i | 
oe oe OS 


wn 
a 


"e 


= 


\ 


BASIC RULES OF THE JUGOSLAV LAW CONCERNING NATIONALITY 729 


a proclamation of January 6, 1929, made by zhe present King of Jugoslavia, 
Alexander Karageorgevitch. Now the principle of the separation of public 
functions, a characteristic of theymocern state, is no longer valid in Jugo- 
slavia. All the functions of the state, legislative, judicial,* and executive, 
are joined in the person of the monarch. The character of a unitary and 
centralized state has been preserved for Juzoslavia, but, and this should 
be clearly understood, also after the abolition of the Constitution. 
Jugoslavia is one of the most heterogeneous countries of Europe, not only 
from the point of view of ethnology, but als) from the standpoint of legis- 
lation. Asa matter of fact, Jugoslavia is composed of stg legislative regions, 
to wit, (1) Serbia; (2) Montenegro; (8) Slovenia-~-Dalmatia, territory formerly 
belonging to Austria, or Cisleithania; (4) Croatia-Slavonia (a section which 
prior to the founding of the Jugoslav State was a part of Transleithania, t.e., 
Hungary proper, but which enjoyed considerable autonomy with iis own 
national assernbly or Sabor, and a vice-chief af state, the ban; this autonomy 


` was completely lost to Croatia-Slavonia when it joined Jugoslavia); (5) 


Yoivodine, or the former Serbian duchy (containing the provinces of Banat, 
Batchka, Baragina and Mour; these provine3s formerly belonged to Trans- 
leithaniai; (6) Bosnia-Herzegovina (it was a part of Austria-Hungary, 
without having belonged specifically to either half of the Dual Monarchy. 
Since its arinexation by the Monarchy in 1903, ‘Bosnia~Herzegovina kad en- 
joyed an autonomy comparable to that of Croatia-Slavonia, ‘and from 1910 
on it had its own constitution, All this ceased when it entered the State 
of Jugoslavia). 

As for the legislation in Jugoslavia, it is in principle still in the same onde 


tion in which it was on the day of the Pact of Union, December 1, 1918.5 


The same is true, specifically, of the laws whish were in force on that day in 
the six legislative regions just mentioned. We have said “in principle,” for 
since the union, legislative unification has Leen realized in many judicial. 
ratters. This has become especially intense since the abolition of the 
Constitution. But in the field of private lavy (material and formal) much: 
still remains to be done in this connection. 

A legislative unification which was long deleyed is that pavtaining to Jugo- 
slav nationality. The great diversity of legislation in this field of law led 
to numerous difficulties and complications in the new state. Naturally: 


this- fact was bound to have an unfavorable effect upon the development 


traiis caractéristiques de la Constitution du Rovaume des Serbes, Croates et Slovénes (Yougo- 
s'avie) du Z3 juin, 1921,” lectures given in the Faculty of, Law of the University of Paris, 
May, 1928. Extract from the Revue du Droit, de la Legislation et de la Jurisprudence, Paris 
(1928-1929), from the Bulletin mensuel: de la Société de Législation comparée de France, 
Faris (1928-1929), and from the Revue internationale ae Sociologie, Paris (1928). 

1 The judicial function is exercised by courts whose judges have no permanent tenure. 

5 Beginning with January 1, 1919, the new (Gregorian) calendar was applied to the entire 
State of Jugoslavia. -The old (Julian) calendar has remained only in the Orthodox (Greek) 
Christian Church. 
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of juridical matters in the country. Thus for instance, if a foreigner de- 
‘sired to acquire Jugoslav nationakty, or if a Jugoslav subject wished 
to abandon his nationality, he was confronced by the necessity of fulfilling 
the conditions of the laws of all six aforsmentioned Jugoslav legislative 
regions pertaining to the acquisition or loss of nationality. It follows from 
this that prior to the new Law on Netionalty of September 21, 1928, it was 
practically impossible to be naturalized in Jugoslavia or to give up Jugoslav 
nationality, at least to the extent thet thes: laws differed from one another. 
And, indeed, naturalization and derationacization did not take place very 
frequently in Jugoslavia before the passage of the Law on Nationality. 

The Law on Nationality was puklished ot. November 1, 1928, in the Jugo- 
slav Sluzbene Novine, the official journal. “This is the day on which it ac-' 
quired binding force, for no vacatio legis was prescribed. (Art. 64, par. 1 
of the law.) It contains sixty-four differert articles in six chapters. Since 
it would require too much space to give a commentary on the entire law, 
we shall restrict ourselves here to an exposition of the basic rules which it. 
lays down. : \ 

These rules are. as follows: : 

1. The admission of the principle of jus sanguinis for nationality of origin 
(Art. 7). Only in exceptional cases is the jus soli adopted (notably with 
regard to foundlings. Arts. 9 and 53, line _0). 

2. Jugoslav nationality is not imposed toon any person. Consequently 
a foreigner can acquire Jugoslav netionalSy only in case he demands it. 
It should be understood, however, that ths alien applicant must have the. 
juridical capacity to change his nationality. and this capacity is judged in 
Jugoslavia according to the national laws prevailing in the foreign country 
from which the applicant hails, unless he oe without any nationality. In 
this case he must have the capacity in accomdance with the law prevailing in 
his place of domicile, or in accordance with tne Jugoslav law, if specifically he ` 
is domiciled in the Jugoslav State wherein he desires to be naturalized. But, 
on the other hand, the Jugoslav Stat2 is no- any longer bound to naturalize 
the alien who demands such naturalizatior, even if, let us suppose, he has. 
fulfilled all the conditions prescribed by tht law (on rule 2 see Arts. 12, 14, 
15, 16, 53, lines 4, 5, 6 and the last line, Art. 5€, end). Hence nationality is, at- 
cording to the Jugoslav Law on Nationalit~ of 1928, a legal relation result- 
ing from an agreement between the individual and the state. This prin- 
ciple has also been respected in the afor mentioned treaties of peace of 
1919-1920, since a right of option has been guaranteed to the Austrian, 
Hungarian and Bulgarian nationals exposec. to the change of nationality. 

3. Naturalization ‘presupposes a more cr less prolonged stay. on Jugo- 
slav territory (Arts. 12, 13, 53, lines 5 and). .The Jugoslav State requires. ' 
that the alien desiring to acquire Jugoslav nationality should first prove his. 
attachment to it, and this proof the Jugoslev sees in a prolonged stay of the 
applicant upon Jugoslav soil. Only in excsptional cases does the Jugoslav 
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State grent E T without imposing any condition of probation. 


Such eases are provided for in Art. 14 (e.g., if a learned alien has just- been ` 
elected professorin a Jugoslav university). But in no case has an alien the 
right to naturalization in Jugoslavia because he has been domiciled there. 


foralong time. That fact can only b2 one of the conditions making possible 


his naturalization. And the alien can not automatically acquire Jugoslav 


nationality solely on the basis of sojourn. According to the principle 


_ mentioned under heading 2, there is required also the consent of the Jugo- 


slav State. Nevertheless, Art. 13 of the.Jugoslav Law on Nationality ad- 


E mits a derogetion in this case by guaranteeirg a true right to naturalization 
. in favor of persons sojourning in Jugoslavia for thirty years, provided they l 
satisfy also the other conditions ‘laid down by,Art. 13. (See also in this . 
connection Arts. 53, end; 57, line 2; and 58.) But, on the other hand, the. 


Jugosiav State can not impose J casey nationality upon’ any alien by 
virtue of the fact that he is for a long time (even for as long as thirty years 


—see Art. 13) established on Jugoslav soil. So long as the alien does not. 


expressly ask for Jugoslav nationality he remains an alien or eventually a 


person without nationality (with regard to those without’ nationality, | 
note an exception to Arts. 9 and 53, line. 10, any mentioned in this | 
account). 
4. Jugoslav legislation recognizes the principle of denationalization a as a. 


prerequisite to naturalization. See Art. 12, line 4. By virtue of this princi- 


_ ` ple an‘alien must first obtain, in the country of his origin, his denationaliza- 


\ 


‘ 
Y 


-tion if he desires to become a Jugoslav subject. The purpose of this provi- 


sion is to avoid an accumulation of nationalities (Art: 2). Without the 


institution of denationalization such accumulation might result, parti¢cu- 
larly in the case of a state in which tha subjezts do not lose their nationality . 
` solely by virtue of the fact that they allow themselves to be naturalized in 


another country. Of course denationalization would not be necessary in 
case the alien applicant proved that according to ‘the legislation of his 


“in his former country. (See i in this connection also Arts. 55, line > and 58, 


| Tine 1.) 


5. The Jugoslav Law on Nationality, it should be clearly in deiot, 
does not recognize any perpetual allegiance. Hence it is permissible for 
any Jugoslav subject to give up his nationality and to become the subject of 


another state. (Art: 21, lines 1 and 5; Arts. 22-27, 31 and 56.) - The-Jugo- | 


slav Constitution of 1921 had already guaranteed to-every Jugoslav subject 
a right to denationalization (Art. 20). The Law of 1928, by-virtue of the 


` said article of the Constitution, makes the exercise of this right dependent 
‘upon the previous accomplishment of the cdnditions enumerated in Arts. ; 
23-25 and 27 (for example the accomplishment of the applicant’s obligations’ 
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-country he ceases to belong to it upon acquiting another nationality. Only - 
-in the case of exceptional naturalization, Art. 14, can an alien become a Jugo- 
‘slav. subject without having first been relieved of the ties of nationality 
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toward the states and toward individuals.: Consequently a Jugoslav sub- 
ject ceases to be one only if he has been reieved of the bonds of nationality 
in his country by a decision of tae Jugosav authorities (Art. 26). Maore- 
over, as we have just seen, every sibject hes the right to be relieved of Jugo- 
slav nationality if he satisfies the condition prescribed by the law. In other 
words, a Jugoslav subject'who may have obtained naturalization in some 
other country, without having first been Jenationalized in Jugoslavia (for 
in some countries there are laws whieh do not require previous denationali- 
zation in the former country as a prerequicite for the naturalization of alien - 
nationals), does not by virtue of that fac lose his capacity as a Jugoslav 
subject. Indeed, Art. 21 of the Law of 1938, which enumerates the cases in 
which Jugoslav nationality i is loss, does nat foresee this case of loss of the 
said nationality. As we know, ther3 are many countries according to the 
laws of which a subject ceases zo be ono if he has voluntarily acquired 
another nationality, although he ras not previously denationalized. Never- 
‘theless, Art. 28 of the Law on Nationality provides that a Jugoslav subject 
who, after having obtained his majority, 1as lived for thirty years outside 
of his country.without having fulilled his obligations toward it during that 
period, ceases to be a Jugoslav cubject. Hence this is a case in which a 
- Jugoslav national is deprived cf that canacity without having asked for 
denationalization. And if in the ziven cas he has not at the same time ob- 
tained another nationality, he will be without any nationality whatsoever. 
If we except Art. 32, wherein the law deprives a Jugoslav subject of his na- 
tionality if he enters the military or civil service of a foreign state without 
an authorization from the J ugcdav publ c¢ authorities, and if he remains 
in such service in spite of an invitation fxom the Jugoslav Minister of the 
Interior to quit the said service, the rule laid down in Art. 28 is the only 
case, we think, in which the Jugoslav legslator neglected the principle of 
denationalization in the matter of naturaization. Otherwise, it has been 
rigorously observed with a view to doing sway with the cases of hezmatlesai, 
as well as with the cases of cumu_ation of 1ationalities. 

6. The Jugoslav Law on Nationality ha. adopted the system of the unity 
of family, not only in legitimate families, but also in illegitimate, t.e., natural 
families. Thus (1) legitimate or legitimated children secure the nationality 
of their father (Arts. 7a, 8, and 42); (2) natural children assume the status of 
their mother (Arts. 7b and 42): (8) the naturalization of the legitimate 
father carries with it also that cf his legitzmate or legitimated children less 

6 These conditions are so numerous ard in many cases so difficult, not to say impossible, 
of accomplishment (e.g., that of the previous execrtion of all obligations, public as well as 
private. Arts. 23 and 24), that in reality hey ace frequently tantamount to a practical 
, frustration of the right to abandon Jugodiay nationelity, a right guaranteed by Art. 22 of the 
Law. On this subject see our'studies: “Le Droit ruernational privé dans la Constitution du 
Royaume des Serbes, Croates et Slovenes (Ycugoslavt )”, in Revue de Droit international prizé, 


Paris, 1926, pp. 370-373; also Le Drow internatiozal privé en Yougoslavie” in Bulletin de 
Pinstitut intermédiaire eens The Hague, 1226, pp. 234—285. 
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‘than twenty-one years of age. This does noz apply, however, to a daughter 
_ who is already married (Art. 42, line 2). The naturalization of the hus- 
. band-also carries with it the naturaiization oč his wife, on condition that the 
latter does not renounce such naturalization in order to be able to preserve 
her original nationality which she has keps since her marriage. In case 
there is no father, the legitimate or legitimated children less than twenty- 
one years of age acquire the same status as their legitimate mother in case she 
is naturalized (Art. 42). Natural children under twenty-one years of age 
embrace the new nationality of their natural mother in case she is naturalized 
(Art. 42). These two latter rules are not applicable to daughters already 
married (cf. Art. 30). A posthumous legitimate child secures the status of 
its father (Art. 42, line 3). 

7. So far as marriage is concerned, the Law on Nationality has not 
adopted the system of Art. 48 of the Serbian Civil Code (this dates fram 1844 
and is in principle an abridged translation of the Austrian Civil Code of 
1811), which subjected the change of nationality on the part of the wife in 
this case’ to a condition of reciprocity. Rather has it expressed itself in 
favor of the system of the Austrian Hof-Dekret of February 23, 1833 n.s., 
which did not require the fulfilment of this condition at the time of tae mar- 
riage of an alien woman with an Austrian. The alien woman became ipso 
facto an Ausirian subject, without reciprocity. At least the Austrian au- 
thors, for example M. von Stubenrauch, co not mention this condition. 
Art. 10 of the Law of 1928 states: ‘Through marriage with a subject of the 
Kingdom an alien woman acquires the nat-onality of the Kingdom,” but 
the same article adds: “except in case she has by a declaration before her 
marriage preserved her nationality of origin.’ The same system is adopted 
in case of the marriage of a Jugoslay woman with an alien, (Art. 29). By 
deciding that in principle the married woman takes the nationality of her 
husband, the Jugoslav Law has fallen in Line with the European system 
which places above the principle of liserty taat of unity of family. On the 
other hand, the law of the United States of America of September 22, 1922, 
places freedom of choice above the unity of family and states that through 
marriage a woman does not lose her nationality. Her right to preserve 
her nationality, so long as she does not expressly wish to change it, a right 
which emanates from her freedom of choice, is therefore reserved to her also 
in case of marriage. From such a diversity of usages with regard to mar- 
riage the conflicts of laws develop which lead sometimes to cumulation of 
nationalities and sometimes to Hetmailosat.' 

8. An alien can not through naturalization obtain Jugoslav nationality 
if he does not previously show by a certificate that he will be received as 
indigenous in a certain Jugoslav commune (arts. 3 and 12, line 4,60). The 


7 We have endeavored to give a more extended comparison of the European system and the 
American system in our article “Nationalité ef nee in the Revue de Droit international, 
Geneva, 1927. 
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alien who does not succeed in acquiring indigenousness in a Jugoslav com- 
mune can not become a Jugoslav subject, for only those are Jugoslav sub- 
jects who have the right to belong as incigenous to a J ugoslav communa. 
Outsiders have no such right. No doubt alien nationals have the right, on 
condition of legislative reciprocity (Art. 33 of the Austrian Civil Code, 

Art. 47 of the Serbian Civil Code), to settle in Jugoslav territory, but so 
long as they. have not been naturalized as Jugoslavians they are merely 
domiciled aliens, z.e., without indigencusn2ss in the commune wherein they 
have. settled. According to the Austro-Hungarian laws—and these laws 


‘are valid not only in the Jugoslav provinces formerly belonging to Austria- 


Hungery, they will also, according to the Jugoslav Law on Nationality 
(Art. 60; cf: also likewise Art. 61), b3 extended by a new future law to the 
entire Kingdom, that is also to Serbia and Montenegro, where they do not 
now exist—there are in a sense two kinds of nationality in Jugoslavia. 


_ They are (1) the common, general Jugoslav nationality, that is nationality 


with respect to foreign countries (in international law); and (2) private,’ 
domestic nationality whereby every Jugoslav subject is attached to a cer- 


_ tain Jugoslav commune. This latter is called communal indigenousness. 


The afcrementioned Austrian law regulates the conditions of acquisition, cf 
change, and of loss of communal incigenousness, as well as the duties and. 
rights which it entails. These duties and rights are not the same as those of 
aliens simply domiciled in Jugoslavia, who, as we have pointed out, can not 
become indigenous in any Jugoslav commune so long as they have not be- 
come Jugoslav subjects. | 

9. According to Art. 46 ‘‘ Adoption has no effect with regard to the nation- 
ality of the person adopted.” The Jugoslav law, in following the legal 
practice of most of the states in this respect, intended by this regulation to 
do.away with abuses and’speculations which had been made possible by the 
application, to adoption, of the rule of the unity of family in matters of 
nationality. 

10. As for the recovery of J ugoslav nationality which has been lost, the 
law deals with this matter in Chapter IV (Arts. 38-41) and lays down the 
rule that Jugoslav nationality is recovered according to the same regulations 
whereby it is acquired by an alien, that is, through naturalization (Art. 38). 


- The law derogates from this rule in favor cf persons who havelost J ugoslav 


nationality i in consequence of the naturalization of their father (Art. 39), 
and also in favor of a former Jugoslav subject, a woman, who has ceased 
being Jugoslav: by virtue of marriage with an alien from whom she hes 
since keen physically separated or divorced (Art. 40). To these two cate- 
gories of former Jugoslav subjects the law offers the recovery of Jugoslav 
nationality (cf. also Art. 59). It facilitates recovery also for former Jugo- 
slav subjects of Serbian-Croatian-Slovenian race who have lost their Jugo- 
slav nationality by virtue of. Art. 28 (absence of thirty years from the coun- 
try). Cf. Art. 57, line 3. 
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11. Naturalization has no retroactive effect. The alien is considered a 
Jugoslav subject (Art. 18) only from the Jay on wkich he takes the oath after . 
having obtained his naturalization (cf. also Art. 20). The same rule applies 
_ also to denationalization. According to Art. 27, line 2, the denaticnalized 
Jugoslav subject ceases to be a Jugoslav subject only ‘from the day of the 
issuance of the certificate relative to his denationalization. But before the 
denationslization can produce this effect, the Jugoslav subject must have 
obtained some other nationality (Art. 25), or he must have established him- 
self outside of the kingdom, or r finally, he must ee the kingdom within a 
year (Art. 27, line 1). 

After this brief exposition, we may call attention to the fact that the 
Jugoslav Law on Nationality makes a recapitulation in Arts. 53, 55, and 
58, giving a complete list of categories of persons who, on the day when the - 
law became binding (i.e., November 1, 1928), are to be considered Jugoslav 
subjects. There are included in this list also those who became Jugoslav - 
subjects by virtue of the Treaties of St. Germain, Trianon and Neuilly. 
This list is very useful when one considers the manner in which the new Jugo- 
slav State wes founded. Among these categories of persons we shall note 
- here merely that which is covered by line 6 of Art. 53. This provision clears 
especially the legal status of ‘the Russian emigrants in Jugoslavia. Up to 
the time when the Russian Soviet Government in Moscow denationalized 
all Russian subjects who had not complied with a decree of this govern- 
ment (of 1923, unless we are mistaken), inviting them to return to Russia 
by a certain date, on the penalty of losing their Russian nationality, the 
legal status of the Russian refugees in Jugoslavia was not complicated. Asin 
the other states to which they had fled, particularly after the failure of the 
action of General Wrangel in 1919, they werz aliens but not heimatlos, since 
they possessed a nationality, viz., Russian netionality. But since their de- 
nationalization, which we have just mentioned, the Russian refugees be- 
came heimailos and their status was thenceforth puzzling and precarious. | 
The Jugoslav law put an end to this state of affairs. The provisions of line 
6 of Art. 53 of the law, quoted above, natuzalize as Jugoslavians all those 
Russian refugees who fulfill the conditions stipulated by those provisions as 
well as by the last line of Art. 53 (the latter line determines the period within 
which the Russian refugees must avail themselves of the advantage of Art. 
58, line 6). As for those Russian refugees who do not satisfy the conditions 
of Art. 53, line 6, Art. 58 provides that Jugoslav nationality may be-con- 
ferred upon them if they so request within a period of six months from, 
the coming into force of the Law on Nationality. 

We shall ecnclude our exposition with the following remark. Even-after 
the new Law on Nationality, and despite its statement that “ Nationality is 
one and the same throughout the Kingdom of she Serbs, Croats and Slovenes” 
(Art. 1, line 1), the necessity of knowing to which Jugoslav province a given 
Jugoslav subject belongs as a ressortissent will not be entirely eliminated. 
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This is particularly the case because private law (material and formal), as 
we have already remarked, is not ‘yet unified in the new state, except as 
regards the laws on bills of exchange and checks. “These have been unified 
by the Jugoslay Law on Bills of Exchange, of November 29, 1928, and the 
Jugoslav Law on Checks, of the’'same date. The two Laws were published 
in the official journal of Jugoslavia on December 19, 1928, with a vacatio 
legis of one year. On this account, and to the extent that private law has: 
_- not been altogether unified, it will remain necessary in certain legal connes- 
tions to know from which Jugoslav province a person or the persons in ` 
question ‘hail, This is especially the case with the personal statute, which, 
for the said reason, is always governed i in J ugoslavia by the law of that J ugo- 
slav province from which the interested person issues. The same is true. 
in this connection when private international law is involved. Thus ae- 
-cording to Art. 130 of the Serbian Civil Code, modified on May 7, 1863, 
o.s., the investigation into the question of natural paternity is prohibited, 

. acest in case of abduction or rape ‘Arts. 188, 189 and 191 of the Serbian | 
‘Penal Code of ,April 10, 1860, 0.8.),® while according to the Austrian Civil 
Code (Art. 163) such investigation is permissible. If at the present time an 

action involving investigation of natural paternity is brought before a, 
Serbian court against a J ugoslav stbject, the court will either permit or 
will not permit such investigation, depending upon the question whether 
the action affects a Jugoslav subject from a Jugoslav province wherein the 
Austrian Civil Code prevails (e.g., the provinces of Slovenia, Dalmatia and 
Croatia-Slavonia), or whether it affects a Jugoslav subject from Serbia or 
from Montenegro where, as we have pointed out, it is prohibited to investi- 
gate the question of natural paternity. This will be the case unless the Ser- 
bian court should be of the opinion that the rule laid down in.Art. 130 of. - 
the Serbian Civil Code possesses absolute (international) public character. 

_ In the latter event it will dismiss the plaintiff even if the defendant is, 
let us suppose, a ressortissant of Slovenia. ‘The converse would be equally 

true. ` 

`The same applies, for instance, in the matter of succession. If we sup- 
pose that the de cutus deceased in. Sarbia and left movable and immovable - 
property in that province, his estat2 will, if we admit the system of uni- 
‘versality based upon ‘the national law of de cuius, be variously regulated 
depending upon the question whether he was a Serbian ressortissant or, for 
instance, a Croatian ressortissant. In tke former case the norm of the _ 

' priority of the male line and of the male relatives as against the female line | 

8 At present there are in existence a General Jugoslav Penal Code of January 27, 1929, 
published in the Jugoslav official journal of February 9, 1929, and a General Juzoslav Code . 
of Penal Procedure of February 16, 1929, published in the Jugoslav official Journal of Febru- . 
ary 26, 1929. Arts. 16 and 18 of this code, as well as Arts. 3-8 and 10 and 12 of the General 
Penal Code, relate to international penallaw. But these codes have not yet become binding 
because the prescribed vacationes legis have not yeb expired. [Since the preparation of this 
- article, the new Penal Code of Jugoslavia has gore into force the first of January, 1939.) 
/ Y a ’ 
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and the awe relatives will be applied.* Ir the second case, however, the 
two lines as well as the two sexes will be callad upon concurrently and on a 
basis of equality to be the heirs of the de cutus? 


° On this ee of thé Serbian law of succession see our TAE “‘Ouelques 
particularités du Droit civil yougoslave. Priorité des kommes sur les femmes en matière de 
succession ‘ab iniestat.’ .Homestecd. Communautés de famille. (Zadrougas), ” in the 
Compte Rendu des Séances et Traveua de V Académie ces Sciences Morales et Politiques (In- 
stitut de France),.Paris, 1928. 

10 Literasure on the Law of September 21, 1928: : 

‘1. Dr. J. Vesel (attorney at Serajevo, capital of Boenia eraoro): The Law on Na- 
tionality of September 21, 1928. Text of the law with notes. Serajevo, 1929. 

2. Dr. O. Pirkmajer, chief of section of the Jugoslay Ministry of Interior, Eelgrade: 
The Nationality of the Kingdom of the Serbs, Croats and Slovenes. Annotated editicn of the 
rules of the law in force. Belgrade, 1929. 

3. Dr. M. Konstantinovitch (Konstantinović), Prcfessor i in the Faculty of Law at Su- 
botica (Jugoslavia): The Law on Nationality, published by i POE journal Policija, 
Belgrade, 1929. 

All three aforementioned works are in Serbian. 

Concerning the acquisition of nationality by virtue cof the ‘Treaties of Peace of 1919 and 
1920 consult the following: 

4, Ivan V. Soubbotitch, Secretary in the Jugoslav Ministry of Foreign Affairs, Belgrade: 
~Hffets de la dissolution de V Autriche-Hongrie ‘sur la Nationalité de ses ressortissants, Paris, 
1926 (doctoral, thesis of the University of Lausanne). f ' ' , 

5. Dr. M; Konstantinovitch (Konstantinevié), Die Staatsangehorigkeit in Jugoslawien 
unter besonderer Berücksichtigung der Friedensverträge (reprinted from Ostrecht, Berlin, 1926). 
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EDITORIAL COMMENT 
AMERICAN BACKGROUND TO BRIAND’S VISION OF A UNITED EUROPE 


We of the Western World have had sonse experience in matters of federa- 
tion and, as the American experiment is the only one which has hitherto. 
survived its makers, it will perhaps nct be considered impertinent to 
venture to suggest that America should nct be overlooked in contemplating 
a rapprochement, however loose, of the nations of Europe. Of course, it 
would be preposterous to propose the acce>tance of an American plan, how- 

ever thoroughly it might have justified itself in this part of the world, 
because a country i is not, and can not be, afree agent; it is conditioned by its 
traditions, from which it is difficult, if rot impossible, to separate itself. 
Its past is in its present and the future mast take note of each. 

The Americans had had many and great difficulties to overcome; their 
past so infinitesimal, their traditions so recent as to be of their own etre 
that with good will they were able zo form what they ventured to call “ 
more perfect union,” which we of today would be inclined to speak of in the 
superlative. I would only venture to say zhat the American experiment hes 
proved that states regarding themselves as free, independent and sovereign 
may live together, and in union, and under some form of a superintending 
head or government. oS 

This is a fact which dare not be overlocked, for what one group of states 
has done, another may do, even thcugh is be in a lesser and in a different 
degree. The past and the exigencies of the present must determine the forra. 
What these exigencies are, I may not cons.der. It is sufficient if I add thet 
the form of government which the more perfect union was to replace hed 
proved inadequate. It was a diplomatic essociation, rather than a union of 
states; and under these circumstances, it seemed to be impossible for the 
statesmen of that day to better the ecoromic ‘breakdown from which the- 
states were suffering. The Declaration of Independence was of July 4, 1776, 
and it was exactly eleven years latar thet the delegates of the Americen 
States met. in conference in Philadelphia to-consider what could be done. 
It is eleven years since the World War, end the statesmen of Europe fird 
themselves face to face with economic conditions which to them seem insu2- 
portable, if they do not indeed spell a breakdown, as was the case with us. 
It is, if I may venture to say so, well for the countries of Europe that their 
leading statesmen should likewise confer. 

The American states had suffered from paper currency. They had not 
‘wholly recovered from the effects of a long and protracted war—almost, 
double that of Europe in length, and under circumstances not less disas- 
trous. Each state determined what commodities should enter and what 
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should leave its frontiers, and the tariff to be imposed in either case. The 


. result was that commerce was at a standstill, and that the sources of eco- ' 


nomic life were drying up: A merchant found commodities on hand a 


“debit rather than an asset. 


7 


A few delegates-had met at Annapclis the year before, ten years after the, 
Declaration of Independence, to consider what could be done for commerce 
between the states; but the problems loomed so large that they felt that 
nothing could be done without a ecnference of the states; accordingly a 
conference was held the ensuing year in Philadelphia, in which twelve of the 
states were represented by their official spokesmen. Last year—ten years 
after the World War—the statesmen of Europe began to discuss in Geneva, 


the possibilities of . ameliorating the economic situation through a rap- 


Pi 


prochement of their various countries. i 
The cause of the American gathering of the states was, as I have ‘said, and 
which I feel that I should repeat, commercial or economic; indeed the chair- 


a3 man, as we would say today, of the Massachusetts delegation, remarked on - 


the floor of the Federal Convention that Massachusetts was able to defend 
itself and therefore did not need the protection of the other states: and that 
its whole reason for federation was the commercial situation. J 

- What can be done, or what the men of light and leading in Europe should 
N is for them and the peoples whom they represent to determine. It will 


' not perhaps be considered immodest on our part to say that our Revolu- 
- tionary Fathers thought themselves to be in the same condition and that 


they found a way out through a union, which has proved satisfactory to 
their descendants. 
There are four things which they did, and , which, taken together, made 


` a success of the experiment, for it was an experiment. Madison kimself, 


whom a’grateful posterity calls ‘the Father of the Constitution,” saying that 
it was the first time that the representatives of states had met together to 


‘deliberate on the form of government to be established in an accordance 


with their views and their needs. He went cn to say, as I recall it, that the 


` labors.of their hands would be received with astonishment and admiration, 


were ‘they able peaceably and freely and satisfactorily—I am quoting 


literally-—“‘to establish one general government, when there is such a 


diversity of opinions and interests,” when not cemented or stimulated by any 
common danger. ` 

The first of the four things, whose conjunction has produced both astonish? 
ment and admiiration, is that the peoples of the states reserved to themselves 


the powers of sovereignty, which they did not grant to'a general government } 


of their choice and creation. To such an extent is this true that, if the Con- 
stitution of the United States should be repealed over night, the forty-eight 
states of the American Union would appear before an astonished world as so 
many free, independent and sovereign states, with all the Mappings and 


- agencies of government. 
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The second of the four things is a p.an a’ reaching the peoples of-the state 

to the extent of the powers granted t3 the Federal Government, without the 
- intervention or compulsion of a state. T= state did not. need to act, as the 
law of the Federal Government was zo bħd all inhabitants of each of the : 
- states, and the Federal obligations wers to Fe interpreted and applied through 
the Federal courts. to be created for tnis purpose. There is thus a local law of, 
the state for purposes beginning ard eneling within the ‘state; there is a. 
Federal law for purposes beginning, i. maz be, and ending within the staze 
and yet affecting foreign nations; and the zature and extent and applicaticn 
' of these laws are‘determined by courts of zhe Federal Government; There 
is here no force, no pressure, no compulsi a upon the state; the individual 
obeys the Federal Government just as le had learned to ‘obey the state 
government; there was to be a doubls all: giance—general to the state an d 
special to the extent of the granted pow=rs to the states in their united — 
capacities. | 

: The third of the four things is that tre fr_mers of the union refused to hare’ 
the capital located in any one of the stetes Dr fear that it would be dominated 
by the state in which it was situated. This seems simple today, but to thera . 
jit was new and therefore difficult. < Ii was a union of states, for the procla- 
mation of independence found the ecbonie: and the states without a foot cf 
American soil which was not either teld er claimed by one of the colonies 
‘and later by the states. 

. The Continental Congress, a body of d_plomatic en met in 
various capitals and towns, as the miïtary situation permitted or required, 
and, as the government of the United Sates was not to be possessed .cf* ‘ 
territory in its own right but to hold un-ettled territory in trust for new 
states as the territory should be sett ed, it taxed the statesmanship of their 
: leaders to locate the government somewlere in property possessed by tke 
government and over which it shoul? exe: cise undivided authority. They. 
hit upon a plan of authorizing the Cargress of the Union to accept a strip af 
_ territory, not exceeding ten miles sqiare from one or more states which 
should be willing to grant it for tat purpose. This is the District of 
Columbia, in which the Governmer: of she United States rules, as does | 
the Pope in the still smaller State or the Vatican, in order to reach some- 
thing more than one hundred millions ir the one case and hundreds of 
millions in the other. 

The last of the four things is that tae states intended to and actually did 
organize the states of the Union for peaseful purposes. They contented 
themselves, with militia. They rencuncec war between and among them- ` 
selves, unless they, were actually inveded and provided they did not have ' 
time to. appeal to the government o? thar creation for protection in tke | 
hostilities which should arise betweenthem They had'renounced the resort ` 
_ to war, and each state had renounced the risht to make treaties with another, 
If neither war nor diplomacy were tc settk disputes, what was to be done? 
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They proposed, and they established, a court of the states which we know 
today as the Supreme Court of the United States, in which a state can sue 
and be sued by a state as ordinary individuals are sued in a court of justice. 
That this may be done on a larger and even more comprehensive scale is 
evidenced by the existence and successful operation of the Permanent. Court 
of International Justice at The Hague. : 

So much for what may seem merely a domestic situation. Yet it is not 
without influence upon the outer world. $ 

Canada was then an integral part of Great Britain, even if it be nct so at . 
the present time. Upon a matter-of such delicacy I should not express an 


opinion. : The fact is, however, that at a time when Canada formed part and 


parcel of what we can call the British Empire the two countries agreed to live 


‘in peace with each other, so that, for the pest one hundred years or more 


there has not been, and there is not now, a soldier or a fort for the more than 
three thousand miles of common boundary between the Dominion of Canada 
and these United States of America. There is not a soldier, nor is there a 
fortress, marking the boundaries between the Republic of Mexico to the 
south of these United States, and there is not a fleet on any of the inland 
seas of Canada and of the United States, through which, I am informed, 
commerce larger than that of the Mediterrarean annually passes. 

Law is better than force and justice better than law. We of the West, of 
Huropezn inheritance, have taken advantage of the newer traditions, and 
we hope that Europe will find it possible in some way to bend to its will the 
newer traditions of its own newer world, sc that the actions of states, as 
well as of their peoples, shall be of law and of justice. It can be done 
because it has been done; those who did it felt that they were carrying into 
effect a European ideal, and that they were showing the possibility of its 
being done in Europe upon what was to ther a larger and much mcre im- 
pressive scale. — 

Advocating an acceptance of the Constitution by a specially elected 
convention of Pennsylvania meeting in the city of Philadelphia, where but 
shortly before the Constitution for these United States had been drafted, 


James Wilson, one of its leading members and little less learned in such _ 


matters than James Madison of Virginia, seid in effect on Decemker 11, 
1787, that the proposed union was and aimed to be the realization of the 
great project of Henry IV for the union of the European States, by which 
peace might be preserved, meaning, I suppose, both in Europe and in Amer- 
ica, without the destruction of the human race. And a greater there is than 
James Wilson, who had been, like him, a member. of the Continental Con- 
ference which had framed the Constitution—one Benjamin Franklin by 
name, who, as President of the State of Penrsylvania, wrote under date of 
October 22, 1787, to the same effect to a friend in Europe, that he, like Wil- 
son, had been engaged for some four months of the past summer in forming a 
Federal Constitution for the American States, and he ventured the opinion to 
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his correspondent that he did not see why his European friends could not 
carry the project of Henry IV into executioa and to form one Grand Republ‘e ~ 
of the various nations and monarchies of Earope. Had the venerable doctor 
stopped here, one might be inclined to consider his prophecy as a dream, or 
at most, a vision, but he added: “for we aad many interests to reconcile.” 
What were they—the interests of Europeazs in America. He hoped at that 
time,.and we of today hope, that the Europeans may find it possible to do in 
Europe what the Europeans had, done in america. 
To M. Briand’s questionnaire on the proposed United Sista of Europe, 


A 


the reply should be the experience of thes United States of America. ~ 
JAMES Brown Scott 


ASPECTS OF MARRIAGE BETWEEN PARSOMS OF DIFFERING NATIONALITIES. 


It would be difficult to maintain that in ernational law as such causes the 
fact of marriage between persons of diff -ring nationalities to change the 
nationality of the woman. The statutory law of the United States, as well 
as that of numerous other States, reflects asense of freedom from any obliga- 
tion to heed such a rule.! Nevertheless. even up to the present time, a 
` large number of States, as a matter of polic7, appears to remain inclined to ast ` 
on the theory that marriage should be dzemed to impress upon the alien 
wife the nationality of the husband. Th inclination may be attributed zo 
two influences: first, to the habitual accestance (in most countries) of the 
husband as head of the family, retarding appreciation of the merits of the 
claim of the woman to equality of treatmert; and secondly, to the strong and 
abiding sense of the desirability of preserving a unity of nationality for 
husband and wife. 

The present century has witnessed, and s witnessing, however, a change of 
thought sweeping through all the lands wth unabating influence upon men 
as well as women, and with a power that callenges the supremacy of the old - 
philosophy and bids fair greatly to modify policies that it has bred. It is 
due to one thing, the conscience of civiliz.tion which is sensitive enough to 
perceive the unfairness of discrimineting against a woman because of har 
sex in a matter of as great concern to her sich as that pertaining to a change 
of her nationality. The consequenzes oł this perception have not as yet 
been consistent or logical. The root of tks evil complained of has been dis- 
crimination against the woman; but the d~vices employed for the removal of 

1 See the Cable Act of Sept. 22, 1922, 42 Stat. 1021; also Supplement to this JCUENAL; 
Vol. 17 (1923), p. 52. 

2 “í Ag the law stands in more than forty counties today, an alien woman acquires by 
marriage the nationality of her husband unconditicnally. In a few other countries, an alien 
woman acquires the nationality of her husband conditionally. It seems that only five 
countries do not give their nationality to alien wom. n who marry their nationals—Argertina, 
Guatemala, Union of Soviet Republics, Urcguay znd the United States of America.” (R. 
W. Flournoy, Jr., Reporter, in comment on Art 19 of Harvard Nationality Code, tais 
J OTERA Vol. 23, Special Supp., April, 1929, p. 7.) 
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it have at times lost sight of the end in view, and have in some respects 


- caused injury to’ those whom there was every desire to protect. : Again, 


some proposals and some statutory arrangements have been heedless of the’ _ 
reasonableness or logic of the plea in behalf of a single nationality for both 
spouses. This circumstance has aroused opposition to a good cause and 


_ retarded a solution of the main problem. None has yet: been effected. 


eon against a woman on account of her sex ought to be avoided; 


z The TEE TN of some proposals is merely to ameliorate the effects of diserimination 
against the woman under the system that accepts inequality of treatment as the normal 
basis or point of departure, rather than to eliminate that inherent defect. Thus, according 
to Art. 8 of The Hague Conveniion on Nationality of 1930: “If the national law of the-wife 
causes her to lose her nationality on marriage with a foreigner, this consequence shall be 
conditional on her acquiring the nationality of the husband.” Again,-Art. 9 provides that 


`” “Tf the national law of the wife causes her to lose her nationality upon a change in the . 


nationality of her husband occurring during marriage, this consequence shail be conditional 
on her acquiring her husband’s new nationality.” Art. 10 leaves nothing to be desired in 
providing that “Naturalization of the husband during marriage shall not involve a change in £ 
the nationality of the wife except with her consent.” Art. 11 declares that “The wife who, ` 
under the law of her country, lost her nationality on marriage shall not recover it ‘after the 
dissolution of the marriage except on her own application and in accordance with the law of 
that country. If she does recover it, she shall lose the nationality which she acquired by 
reason of the marriage.” 

In the course of the Report to The Hague Conference on behalf of ‘ie First Gommis. 
(Nationality) it was said, in respect to the foregoing articles, by M. Guerrero, the Rap- 
porteur: “It was observed that the co-existence of these two principles—the fre2dom of the 
wife on the one hand and the unity’of the family on the other—had the effect cf increasing 
the number of cases of double nationality and also of statelessness. In point of fect a woman 
can lose her nationality through marriage with a foreigner, and being unable to acquire that 
of her husband can become stateless, while on the other hand, retaining the nationality she 
possesses by birth, she can also acquire that of her husband. For that reason the Commit- 
tee, without attempting to decide in favour of either of the two existing systems—indeed 
that is rather the duty of the legislatures of the different countries —simply endeavoured to 
remedy some of the defects resulting from ex‘sting conditions and, in particular, the case of 


_ Statelessness provided | for in. the text of this Basis.” (The convention and report are 


printed in Supplement to this Journat, July, 1980 (ol. 24), pp. 192, 215.) 

Art. 19.of the Harvard Nationality Convention provides that “A woman who marries an — 
alien shall, in the absence of a contrary election on her part, retain the nationality which she 
possessed before marriage, unless she becomes a natianal of the State of which her husband 
is a national and establishes or maintains a residence of a permanent character in the 


` territory of.that State.” (This JOURNAL, Vol. 23, Special Supp., April, 12A p. 15; also com- 


ment by R. W. Flournoy, Jr., Reporter, id., pp. 69-76.) m 

See else Art. "3 of model statute embraced in Report of T T on Nationality and 
adopted by the International Law Association, Sept. 3, 1924, Report, Thirty-Third Confer- 
ence, International Law Association, pp. 28, 32; Articles 8-10 of Draft Convention sub- 
mitted ky League of Nations Committee of Experts for the Progressive Codifization of 
International Law, Jan. 29, 1926 (League of Nations Doc. C. 196. M. 70. 1927, V. 27); 
Articles 4 and 5 of Resolution adopted by the Institute of International Law, at Stockholm, 


. 1928, Annuaire, XXXIII, pt. 2, 760-761. The texts of these documents are printed as 


appendices to the comment on the Harvard Nationality Convention, this JOURNAL, Vol. . 


23, Special Supp., April, 1929, pp. 119-123, and 125-126. 
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restriction upon her choice of nationality that is not “equally imposed upcn 


‘that of her husband. ` Discrimination i is not, ‘however, apparent when both 


spouses are subjected to the same restriction. Yielding to each the retenticn 
‘of her or his respective nationality is clearly a mode of preventing discrim- 
ination; but it is one which is necessarily productive of dual nationality. 
There may be, however, other modes which do not produce such an effect. 
It-needs to be constantly borne in mind that equality of treatment of wi-e 

and husband and the unity of nationality are not necessarily incompatible. 


with each other. Thus it is believed that any proffered solution of the main ` 


problem arising from the marriage of persons of differing nationalities must, 
in order to win the: general approval of the international society, pay due 
respect to both factors. Such respect demands acquiescence in the theory 
that marriage should itself serve to produce an ‘effect upon the nationality of 
either of the spouses, an effect not inequitable to the interests of either, and 
possibly advantageous to those of both. Even if that effect involve a 
change of the nationality of the man or of the woman without any consent’ 


_ other than that derived from the agreement to marry, there is no discrimi- 


nation adverse to the woman, provided the. husband be dealt with in the 

same way., If the effect serves to restrict equally the freedom of choice of 

husband and wife and is based on vonsiderations unrelated to the. sex. of 

either, the way may be clear to safeguarding the essential intérests of both 

parties without clothing them with different nationalities as they embark 

upon their married life.* A solution is, accordingly, proposed in which close ' 
regard is had for these divergent yet not necessarily conflicting factors. | 


The marriage of persons of differing nationalities is almost always ac- ; 


companied by the definite design of both parties which is duly fulfilled, to 
make their home together in the territory of a State of, which one of them is, - 
at the time.of marriage, a national. The couple possesses in fact what- in 
private law is known’as a matrimonial domicile, which is, like any other faci, 

capable of ascertainment; and that domicile is in most instances in a place’ 
not foreign to one of the spouses. It is not unreasonable for a State to ke 
accorded the privilege of claiming the allegiance of a couple beginning to live 


. their new and common life within its domain, when either of them was at the. 


time of marriage and remains its national. For economic reasons it may ke 


desirable that that State rather than eny other should be their sovereign, and 
they its nationals, so long as such a residential status continues. Accord- 


ingly, there is Suggented as a basis of- general agreement, and of common 


‘Declared Miss Chrystal MacMillan in her report as Chairman of ‘the Netionauty 
Committee of the International Federation of University Women, for submission to the 
First Codification Conference of the Leegue of Nations, at The Hague, 1930: “There 
would be no objection to limiting the woman’s right of choice at the time of her marriage 


.- if the seme limitations were placed on the man at the time of his marriage, but. no-pro- - 
© posals-of this kind are put forward” (p. 13). 
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-and iene discrimination is always apparent, when marriage ‘imposes any - 
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legislative approval, that in case of a marriage of persons of differing nation- 
alities, either spouse shall acquire the nationality of that other within whose 
country both intend at the time of marriage to make, and do in facu make, | 
their home as husband and wife. Thus a German man, marrying anywhere 
an American woman. whose home was then within the territory of the 
United States, with the design shared by his wife and duly fulfilled of making 
his home with his wife in that, country, would acquire through marriage 
. American nationality. Conversely, an American woman, marrying any- 
where, a German national with the design shared by her husband and duly 
fulfilled of making her homs with him within the territory of Germany, 
would ‘acquire through marriage German nationality. Such a rule would 
prevent statelessness in the cases to which it might be applicable. It would 
not serve to prevent either spouse from acquiring at any time subsequent 
to marriage, by naturalization, the nationality of the State of origin on such 
terms as it might prescribe. Moreover, if incorporated in a convention, it 
would call for no reference to the privileges of the woman or of the man as 
such, for both sexes would be treated in the same way. Finally, by estab- 
lishing what may be termed a matrimonial nationality for both husband and 
wife, it would start them on their wey with a duty of allegiance to a single 
sovereign, relying upon the good sense of each as a practical deterrent of ill- 
considered avoidance of it. | 

There would be less reason to demand the application of the rule proposed 
in the relatively few cases where the matrimonial domicile was in the terri- 
tory of a third State to which neither spouse at the time of marriage owed 
allegiance. It might be urged that in such a situation the imposition of the 
nationality of a foreign State upon both woman and man, even through the 
operation of a generally accepted multipartite convention, simply by reason 
of their making their first home together within its territory, would be too 
heavy a price to exact for singleness of nationality; and that equality of treat- 
ment cf the spouses should be safeguarded by permitting each to retain the 
nationality possessed at the time of marriage. ‘There may be no response | 
that meets these suggestions. Nevertheless, it may be observed that should 
the international society onze approve of the principle that a matrimonial 
nationality, as above described, be conferred upon persons of differing na- 
tionalities who contract a marriage, it might be disposed to encourage the 
application of it in every situation, leaving it to either party to regain or 
acquire at will, by easy and appropriate steps, such other nationality as 
might be desired. 

In general, the point needs emphasis and reiteration that unity of nation- 
ality and equality of treatment are not irrezoncilable; that respect for both 

principles precludes the conferring of a special privilege of choice upon either 

` spouse; and that marriage should in itself be deemed to produce an effect 
upon the nationality of at least one of the parties, according to considerations 
unrelated to the matter of sex. CHARLES CHENEY HYDE 
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THE WARSAW CONVENTION ON INTEFNATIONAL TRANSPORTATION BY AIR 


The rapid development of air traffic lines for the regular transportation of 
passengers, mails and merchandise; ha: greetly accelerated the movement for 
unification in certain branches of private air law. The scope of such legisla- 
tion embraces the rights and liabilities of carriers, passengers, shippers, : 
insurers and others interested in or affected by the operation of air traffic. 
‘The International Air Navigation Convencion of October 13, 1919, ratified 
by a number of nations, including Great Britain and the British Dominions, 
has established a system of.fundamertal flying regulations upon which air . 
navigation is being conducted. The ratifications thus far deposited are, 
however, far from sufficient to create aa international air union substantially 
world-wide. The Pan American Convention of February 20, 1928, has 
been ratified by only six Latin Americen States, of which four are in Central 
Americe. The United States has concluded a number of bipartite agree. 
ments limited in scope on the basis of recizrocity. These conventions and 
agreements provide public regulation of the technical side of air navigation 
in the interests of order and safety. They do not approach the subject. of ` 
private rights. 

It is to the French Government that credit is due for first calling attention; 
. In.1928, to the importance of uniformicy in certain branches of law affecting 
private interests applicable to air transportation. At its invitation, the 
first diplomatic conference was held at Paris, in October and November, 1925, 
at which 43 nations were represented. Although a tentative draft was laid 
before the conference and discussed, no convention was signed; but the 
conference had the important result one year later of influencing the creation 
of the Comité International Technique d'Experts Juridique Aériens (often 

called “Citeja’’), which is a permanen; and independent international com- 
mittee of technical experts on aerial legal problems, having its secretariat at 
Paris and a separate budget. maintained by the interested governments. 
The work of this committee is advisory only, but as its labors continue from 
session to session, its work is more systematically divided among subcom- 
mittees for the purpose of furnishing the preparatory material for the dip- 
lomatic conferences. Much credit is due also to an entirely unofficial body, | 
the Comité Juridique International de l Aviation, which has given initial 
impetus to much of the labor of the technical committee and which has servec 
to plow the field in advance in a manrer quite independent of political con- 
‘siderations. Its ninth congress was beld in Budapest in September, 1930. 

The Citeja considered it to be of first. mportance to create an international 
régime “or air transportation similar to shat created by the Berne Convention 
for railroad transportation. The committee, at its session at Madrid in 1927, | 
adopted a draft upon the report of M. DeVos of Belgium. The French Gov- 
ernment thereupon called a second divlomatie convention to consider the 
draft, which met at Warsaw in October, 1929. Thirty-three nations, includ- 
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ing thr2e from Latin America, were represented. Asa result of the delibera- ` 


tions of the Warsaw Conference, a convention was drafted bearing the modest 
title, ‘ ‘Tnternational Convention for the Unification of Certain Rules Rela- 
tive to International Air Transportation.” It contains 41 articles, and, ato 
the close of the conference, was signed by 13 States. ` It is ‘to.go into effect, 
upon ratification by five participating States prior to May 31, 1930; after, 
which it is to remain open for adherence by any other State (Art. 38). 
. The convention applies only to international transportation.. This is 
defined as “any transportation in which, according to the stipulations of the 
parties, the point of departure and the point of destination, whether or not 
there is an interruption to the transportation or transshipment,, are located 
either on the territory of two high contracting parties, or on the territory of 
a sirgle high contracting party, if a stop is contemplated in a territory subject 


to the covereignty, suzerainty, mandate or'authority of another Power, even ` 


a non-contracting Power” (Art. 1 (2)). The convention does not apply: 
to air mails, but it applies to all other transportation by the State itself-or by 


‘ private individuals (Art. 2). The’ convention sets forth precise requisites ` 


for the >rincipal contracts between the parties interested in transportation by 
air. The data to be contained in passage tickets, aerial waybills, and baggage 
checks are set forth in\detail (Arts. 3-9), a method characteristic of Con- 
tinenta? legislation relating to negotiable instruments and other fixed-type- 
contracts. The absence, irregularity, or loss of such documents dées not 
invalidate the contract of which they are evidence; but if the carrier accepts 


passengers, freight, or baggage without issuing the documents, he is not en- ~ 


titled fo avail himself of the limitations of liability which the convention 
provides (Arts. 3, 4, 9). 

' The carrier is liable for personal injuries to passengers when’ ‘the Jadi 
occurred on board the aircraft, or during embarkation or landing (Art. 17), 
subject to the limitations presently to be mentioned. The carrier is not 
liable if he proves that he ane his agents have taken reasonable measures to 
prevent the damage, or. that it was impossikle to take such measures; and 

-in regard to freight or baggage, the carrier is not liable for faults of piloting, 
hanclinz the aircraft, or of navigation (Art. 20). These rules bear a certain 
similaricy to’ the provisions of the International Maritime Convention of 
1924, relating to transportation under bills‘of lading, and are more favorable 
to tke carrier than the usual rule of European countries which excuses the 
carrier only in the event of force majeure as that term is understood in coun- 


tries of the. civil law. Of course, contributory negligence excuses or ex-~ 
tenuates the liability of the carrier according to the rules of the lez fort ° 


(Art. 21). Liability is further restricted by liquidated limitations. ‘In.the 
` transportation of persons, the liability of the carrier toward each passenger 
. is limited to.125,000 franes (French); in the transportation of checked bag- 
gage and of merchandise, the liability is limited to 250 francs per kilogram. 


These amounts may be increased by agreement, but any clause tending to’ 
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release the carrier from liability or to zet a lower limit is null and void (Arts. 
22-23). Actions for damages must be brought before the court of the domicile 
of the carrier or of the place where he has an establishment through which tke - 
contract: was concluded, or before the ccurt of the place of destination (Art. 
28). Arbitration clauses are, howeve:, permitted, provided the arbitration 
is to be effected within the jurisdictions ndicated, A statute of limitations 
of two years is provided (Art. 29). | 

© The convention constitutes a -bezinuing for the unification of certain 
branches of private air law. Even if the convention is not presently ratified, 

_ the continuity planned in the work,cf she technical committee and of the 
diplomatic conferences will insure its being taken as a basis for further dis- 
cussion. Its provisions may seem tc sonie to be unduly favorable to the 
carrier: but when the insurance compan-es have a somewhat better basis for 
calculating their actuarial risks,’ inscrance will be generally resorted to in 
protecting against losses. ‘It is true, the convention is designed to encourage 
the extension of air transportation, and its provisions must be viewed in 

. this light. 

The scope of the Warsaw Conference was intentionally a modest one. 
Other subjects will soon be placed upom the agenda for future conferences. 
The technical committee has under ccnsideration a draft relating to the 
responsibility for injuries to third >artizs upon the subjacent territory. 
This is a matter upon which international agreement will be much more 
difficult of accomplishment. The Pan American’ Convention of 1928 pro- 
vides that reparations for damages ceused to persons or property located in 
the subjacent territory shall be governed by the laws of each State (Art. 
28). The International Convention ol 1919 is, of course, entirely silent 
upon this question. 

. The irresistible logic of recent achievements in the art of aerial navigation 
is rapidly making aerial law, like maritime law, one of world-wide rather than | 
of local or regional significance. While there are certain important dif- 
ferences, yet so far as transportation br air tends to be carried on interna~ 
tionally by regular lines, there is a imarzed analogy in many respects to the 
problems of international maritime irensportation. The Warsaw Confer- 
ence indicates a definite trend toward racognizing the analogy. , The future 
. fate of the convention, as well as o? the labors of the further’ diplomatic 
conferences contemplated by its final protocol, will have an important in- | 
fiuence on the further development cf international commercial aviation. 


ARTHUR K. KUHN 


' INTERNATIONAL LEGISLATION CU THE TREATMENT OF FOREIGNERS 


Fifteen years ago a leading schola> in the field of international law could 
write: “‘The legal position of the alien nas in the progress of time advanced 
from that of complete outlawry, in ths cays of early Rome and the Germanic 
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tribes, to that of practical secimiletion with nationals, at the present time.” i. 


The problem of the treatment of the alien had become chiefly:that.of securing 
for him this equal treatment to which. he was by law entitled, or, indeed; 
better treatment still if the local conditions of law and government were too 


| unsatisfactory. 


In the past EN however, and îndèéd € curing the World War itself, the 


‘equal and equitable treatment of the alien began to -be abandoned, or de- 


liberately reversed; in favor of discriminat tory treatment of one sort orn 


another, in a great many European States. The emotionally colorless legal 


- “alien” became the hated “foreignér,” and was so treated in one phase of 


~ 


m 


life after another, until finally it seemed necessary to attempt to secure some 


standardization and perhaps some revision of the national legislations and , 
i 
' administrative arr angements in this matter if European commerce were to 


be relieved of its more pressing burdens. Hence the International Conference 


.on the Treatment of Foreigners, convened ky the Council of, the League of 


Nations, whose first session was held in Paris last winter ‘and whose second. 
session is to be held, presumably, i in the course of the coming year. 
, The conference at its first session provided another extremely interesting 


i 


‘and illuminating example of the difficulties which beset the codification of old 


international law and the adoption. of new international law today. At 
Paris last winter, at The Hague in March, in Geneva this spring, the story 
has been the same: the nations find it almost impossible either to codify the 
old law or replace it with new. ‘There is an impression abroad that the post- 
war period had been very fruitful in international legislation; alongside of 


this picture should be placed the records of the conferences mentioned, the 


` Conference on Import and Export Prohibitions, the Tariff Truce Conference, 


and several others. The Conference on the Treatment of Foreigners finally’ 


- decided to adjourn without attempting to conclude any convention at all, 


and leave matters to a second meeting, together with such efforts as could "d 
made in the interval to smooth out divergences and conflicts of opinion 


' among the participants. 


£ 


- Two major questions arise in these circumstances. . “What are the causes | 
for such’a situation? And what i is the cure? 

‘. On the first point we have several interesting comments i in the sends of 
the: Foreigners Conference, but none more striking and enlightening than 


„those of the representative of the League’s: Economic Committee, M. 
Serruys, made in the tenth plenary session. In the course of his remarks M. 


Serruys attributed the failure of the conference to an attempt to secure ‘a, 
uniform doctrine notwithstanding disparities in situations of law and fact.” 


‘He ttirther alluded,to the situations of certain States which wera prevented 


from taking a progressive or advanced position “‘owing to their inferior de- 


7 1 Borchard, E. M., Diplomatic Protection of Citizens Abroad, 1915, 817; also (ibid): 


“at the present time, in his private relations, the legal position of the alien is sprac: 
tically the same as that of the national.” 
N 
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velopment, their recent sufferings, thair pe-haps still backward legislation, 
and tke exigencies of their future evclutia .”’ And he rightly added that 
an open acknowledgment of this situatior in point of fact constituted an 
important step in dealing with the wkole matter. 
_ Other comments might, of course, be n: de upon this situation or upon 
these international divergences. Some ol==rvers might argue that the re- 
fusal of certain States to adopt liberal metic ds of treating the alien resulted, 
not from conditions of fact which weuld be recognized by all as reasonably 
justifying restrictive measures, but from pd cies and legislation animated by 
‘unreasonably narrow and shortsighte1 viers of the principles of solidarity 
and reciprocity or exchange of bensfits ir the international community. 
Still others might feel that it betokened surviving hatred of neighboring, 
nations, or fear, or the spirit of revenge, or pans for future war. The general 
description of the situation would still renin accurate: international codi- 
fication and legislation are extremely diffrult today because of persistert 
and recently increased disparities in facts acd in feelings among the nations. 
This diffculty is nothing new, but it is espec: lly striking, especially stubborn, 
and especially deplorable today. 

What is to be done? ‘There are those wL» would advocate doing ihag 
those who would advocate doing a greet de, and it is very difficult to devise 
a reasonable compromise between the zwo. To do nothing means to assume 
that there do exist accepted rules or vertaa principles of international law _ 
on this matter, when the existing variety »- practices followed and theories 
held among the nations may be so gr2at tat any such assumption is false 
and foolishly false. To codify the law at th= minimum of general acceptance, 
would, as M. Serruys and several of the St--es represented at the Foreigners 
Conference felt, mean definite and cecided retrogression in many quarters 
and a general retrogressive effect all aramd. To compel the backward 
States to accept advanced standards is out the question. The things which 
ought not to be done can easily be suecifiec ; but what then can be done of 
any value? 

Perhaps, after all, the answer is imposed zy the facts of the situation. M. 
Serruys may be quoted again. The ccnferzace, taking as its doctrine that of « 
the most liberal States, would try to bring rthin the fold those States which 
might still need to adapt themselves to th= more liberal doctrine in five cr 
even ten years (earlier he had said “fifteen °), when certain conditions had 
‘been removed. The League was carrving 32 a long campaign by the art of 
persuasion and making what must be a lsag sustained effort on behalf of 
international coöperation. It had need o: hope to undertake such a task, 
although the conference itself had no reed =: success at the outset in order to 
persevere in its accomplishment. Axcpareasly, in the mind of the speaker, 
. two variable factors could be expected to change in the situation, namely 
econoric conditions and men’s ideas or fe@ings. An extremely interesting 
but extremely difficult problem in scciologizal jurisprudence is thus adum- 
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brated. Without attempting to even state that problem tie it may dah 
be recalled that over forty years of unsuccessful conferences were needed, in 
the latter part of the 19th century, before the nations could agree upon 
approximately adequate and effective sanitary conventions. By patience, 
by persistent pressure, by scientific preparation of the most thcrough sort, 
_ perhaps by considerably greater subdivision of the topics to be treated than 
_ -heretofore, the work of codification and legislation in problems current today 

` may, it would seem, be gradually carried on. l ; 

i Prrman B. POTTER 
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THE INTERNATIONAL PROTECTION OF WHALES 


The ‘problem of international méasures for the procio of whales jis 
brought one step nearer solution by the recent report to the Council of the . 
Economie Committee of the League of. Nations! The problem has been 
under active consideration since the League Committee for the Progressive 
Codification of International Law included in its list of topics ripe for in- 
ternational action, the Exploitation of the Riches of the Sea. This com- 
mittee, in its report of April 20, 1927, advocated the convocation of an in- ` 
“ternational conference of experts which should codperate with the Permanent 
Council for the Exploration ofthe Sea at Copenhagen. The Council of the 
League proposed to refer the matter to the Economic Committee which, 
under a subsequent Assembly resolution, studied the matter in conjunction 
with the Copenhagen Council. As a result of a meeting of a Committee 
of Experts, at Berlin in April, 1930, a draft convention dealing solely with the 
international protection. of whales has been submitted to the Council of the 
League by the Economic Committee. : 

The draft convention. applies only to baleen whales. There is a total 
prohibition of the destruction of certain species, and of young and “immature” 
whales, and of females accompanied by young. There is a requirement look- 
ing toward complete utilization of the carcass; a restriction on gunners’ 
- contracts, eliminating pay solely on the basis of the size of the kill; and a 
requirement for licensing whaling vessels. The area for the application of 
the proposed convention is unlimited. Signatory States are required to 
furnish statistical-data to a central organization to be designated. ` 

This draft convention is based largely on the Norwegian law of June 21, 
1929, but is less complete. This law authorizes the prohibition of the cap- 
ture of whales'in tropical and subtropical waters, it having been demon- 
strated that in these areas the condition of the whales is so poor as not to war- 
rant their commercial exploitation. This law was studied in detail by the 
' Copenhagen Council, which felt that further scientific investigation was 
necessary before definite approval was accorded the suggestion of closing 
certain areas. The chief information available to the Council was the ex- 


1 Doc. C. 353. M. 146. 1830. IT. 
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cellent study of M. Risting, but it wes beieved that further studies should 
be' made. = 

Norwegian legislation i is of particular ee in . this onteni since more 
than one-half of the present world’s suppl~ of whale oil is produced by. Nor- 
wegian companies. The need for irtern tional protection of the whale is 
generally recognized and is obvious when it is realized that. close to 30,000 
whales are killed annually. There is come scientific basis for. adopting closed 
seasons, but it cannot be said that investizations are as yet ponent com- 
plete to warrant the adoption of this mod- of limitation. 

' The proposed draft i is unquestiona sly œly a half-way measure, but it is 
doubtful whether more can be accom plisi ed as a‘first step. It is open to 
. doubt whether a general convention such as is proposed would be as ùseful 
as a convention between the States mort vitally interested. The latter 
plan was advocated by some States in theirreplies to the League Codification 
Committee’s questionnaire, but the signe ture of a general convention by 
interested States would probably serve th- same purpose. 

The experience of the Copenhager. Concil and other similar bodies in 
the protection of other forms of marine fauna indicates the absolute neces- 
sity of continuous scientific investigations before the problem can be ad- ` 
equately solved. Meanwhile partie] intcrnational steps would no doubt 
be useful concomitants of national legislat.on and technical’ study. 

PHILIP C.J ESSUP 
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eu ' THE REGISTRAT-ON CF TREATIES ME 


Ten years have elapsed since the Secrstariat of the League of Nations’ 
assumed the duty of registering treaties nd international engagements in 
accordance with the provisions of Art:cle B of the Covenant. This innova- 
tion in international life is so- significant hat it seems to merit some corn- 
ment at the close of the first decadé cf the experiment. 1 On May 19, 1920, 
the Council of the League of Nations app-oved a memorandum ‘outlining a 
plan for the execution of Article 18, in which no substantial change has 
been made by subsequent practice. The Secretariat’s treaty registry was | 
formally opened on June 9, 1920, but the frst registrations were not effected 


1 For comments on Artide 18 and its execution see Maurice Dehousse, Pinvegisireinent des 
Traités (Paris, 1929); Manley O. Hudson, “The Registration and Publication of Treaties,”: . 
this Jocnnat, Vol. 19, p. 278; Manley O. Huds, “The Registration of Treaties of the 
United States,” this JOURNAL, Vol. 22, p. 352; curt Koenig, Volksbefragung und Regis- 
irierung beim Vélkerbund—neue Erfordernisse fiir cie Gültigkeit von Staatsvertragen, Leipzig; 
Jean Lambiris, ‘‘l’Hnregistrement des Traités d'apès l'Article 18 du Pacte de la Société des 
Nations,” 7 Revue de Droit international et ce Légitation comparée (3d ser.), p. 697; Rudolf 
Schwab, Die Registrierung der internationalen Ver.-dge beim Vélkerbund (Artikel 18 des Vél- ; 
kerbundspaktes) (Berne, 1929); E. Sevens, Le R&ime nouveau des Traités internationaua, 
V Article 18 du Pacte de la Société des Nations (Ghent 1925). See also Jean Ray, Commentaire _ 
du Pacte de la Société des Nations (Paris, 1983), pe 545—558. - BK $ 

2 Published in 1 League of Nations Treaty Serie, P» 9, : 
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until the following month of July. During the later. months of 1920 and the 
earlier months of 1921, the members of the League of Nations’ were slow in 
making their requests for registration; but by 1924 they weré more ready to 
avail themselves of the offices of the Secretariat in this regard. The largest 
number of* registrations took place in 1926 and in 1929. The following 
table indicates the number of registrations ecfected during gaon month of the 
first period of ten years: 


1920 July...........cceeeeee 2 : October... 2.0.0.0... 00 13 
AUGUSE: ooh ckcaveed ar gis / ans ` November. ...........-- 13. 
September....... ES 16 Decemiber......... ET. 16 
October isin care vena tam AT ‘ — 180, 
November ccctasncnxaes 12 1924 January...... Sabaaeaes 19 
December...........005 6 February......... err ee 1s 

— 70 Mareh io ica.0% Sa Sue enaa 18 

1921 January........ceeeeees 12 April, aaas eee eee eee 16 
February..:..-..2.00005 8 Mayanka nanea WLS 
March... eenaa. 9 DING E E E vs 10 
ADT ETETEA EEE 9 1 cc 46 

t May... ccccccccceecens 6 l AURE be cotsoswivewaswes 19 i 
June......... aA 17` September. ............. 36 
July. cece ccececcceesees 16 : October. ............... 29 
August Tee eee ee 12 November. .2.........-. il 
September:............. 10 December............6. 19 
OCtODERs cri sen tewatemue 8 — 261 
` November............e. 12 1925; “January 2% oss adeno hee 14 
December............0. 9 February. ............-. 21 
— 128 Marthonie ini araea 23 
AMn orea ara ae 7 

1922 January naia W a aa Gni 41 : May Peta ts Soto Os a a 27 
February.............4: 3 A in ereket 20 
March. ........2-.++4-. 1 E 26 
Aprils. esse eee reese ees 5 August.......0....0000- 1S, 

l A ee 7 September......... tease S 
to + 8 : “October.............5.. 89 
July Ec uaeuie faecal eels «as EEEE 26 November............-. Al 
August- a...n po neaNe: 20 December...........00- 11 
September ee ee ee 13 — 249 
October. ........ oye 15 1926 January.........0..000- 25 
November.............. 8 February.. u... nana. 47 
December. fee nae eee ewe 8 March........cccceccee 16 

— 165 At ss eae ETEN 22 

1923 Jamuary....:.....- ecw ee 19 May OA 38 
FeDruary ..c5.0204624060%5 6 FUNC. scacethiot ass we coun 23 
Mare icine a caer 10 senne e man eh aoe 28 
PDT otic Swi ata eeaeeen 15 AUPUBGN conira Denti 44 
Mayo oaeioron aaan 16 September. ........ ore 25 
JUDO? eh cates era eres eats 19 i OSODGPs2.2 isan cesinanst 34 
JOY cewatiusaatacas Ge. AS November. ..... EET 32 
August....... ee ee 8 December. ..........05. 16 
September............4. 32 — 350 
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1927 January. .........c0e ene 5 
February. ...........00- 11 
NMGOTCD . 44 catiionakeenss 24 
BOW EE 17 
MG Y aoa 4056.5 0268 wae iee 25 
HNO ci2.h 0 eenei 20 
Piy sage eee EERE 18 
AURIS hoods yous ieee 11 
September.............. 14 
Ootober sa3..Stiwssinders 19 ' 
November 13.45.45. Kenck axe 30 
December... ......-00- 27 

a — 221 

1928 January. ....cscccceeees 18 
February..........0-000. 21 
MGETCH sireci uVe ket 23 
ADM. .422244acncetenes 16 
MG cho icticiceiceuiesar 42 
JUNO Sew ciew wae hee reik 31 
JOY sce seait ete E 37 
Aurat. oon. cudanes ss one 34 
September. ..... ae S| 
Qetober. ckivesdivevewa it 
November. .......0e000- 9 
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December... .......0000: 36 

— 289 
192% January. ...n...sesusee . 37 
February s pesto ened s 22 
Maroh isetu uieii 20 
(ADTs E E E 18 
MaF oreesa eiis Ye. 24 
June. ....... T E EN 47 
PUY ood baba esas se - 36 
AUCUBG aco s-ccktue eee eb 22 
September. ........... ~+ 29 
OGlODCR sai ccis eae E 22 
November.........¢.05. 35 
December...........6-. 20 

; — 332 
1930 January............ miiy, A3 
FobrusTy.occsiste rinra 22 
March. .... EEEE SORE 21 
as e EE 13 
MEY orre euan aE 20 
JUNG A wine ve setae es 27 

— 131 

Total nin ace da asada 2,057 


It may be of interest also to indicate the Lumber of registrations requested 
by each State; this number does not correspond with the total number of 
registrations, since several parties may reqrest the registration of the same 
instrument. Moreover, some multipartite conventions are registered by ` 
the Secretariat, in accordance with their o vn provisions, without a special 


request by any of the parties. 
registration were as follows:* 


ADYA £2.48 oes ea alee ee 3 
ALD ANIA a seeks Gos eat Restate eee 12 
Arront sasa ea Sareea Su 3 
Australis sos cco 4 oa eakvoveuesiars 7 3 
Austria... i hneeees ed EEE 71 
POI = ges tosic ws eaa eae Saute s 80 
BOMV18652.505.5 oceans Rh a Sees 1 
BESO é cecstiedes ood be ene ite eeu Ganes 6 
British Empire. .... 06. cee cece e ees 368 
Bubana cages teewe wads Mea tees 21 
CANON GD occds cc bode aw Sr ara eek 19 
SO Ea 2m cra olakowrS eevee wees ties 6 
CHNRG. ochivendsatsiaaeeaeseeaees B 
Colom blanes 5 whens assess 8 
Conference of Ambassadors......... 16 
O08 sce Re eee era cece 6 


For = perixd of ten years, the requests for 


Czec_oslovakia...... PEIEE EER .. 114 
Dorna 4 Ge ninaa 147 
Domanican Republic........... stun 22 
HGUS IOP sso ore Bed due h8s64 seeds 1 
ESOC ane bd oon Baad Saeco eee 77 
PUE: 1 E E hae Manteo Rees 139 
E a: EE EAEE E E 130 
CEPTA Da a REN E ce 202 
Ea AE EE E E E 40 
Guetomala..... 2... ieee tad wes 1 
PIGUNGIiTSS soba. i bad eek eneee aks 1 
HODER ieue aA -38 
Irish Free State... ...... enas eee 19 
TGA inet ET AEE S TE 126 
Jap e a E AA 21 
1: ao E E E EO se. 75 


3 Compiled hom the League of Nations Tresty S23es, and the monthly brochure entitled 


“ Registration of Treaties.” 
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IDOTI a4 aaeoa aA 2 o E E EE ET. E, w+. 4 
Lithuania. .... ee eee er _ 22 Saar Governing Commission....... = it 
Netherlands......... Steet eaaa.e tis ' 125 South Africa................ ase, D 

“NOFWAY. civscenewawse's see eats 110 ` Spain.......... Stale epost 13 
| 3: ere EEO @ Bwedetocdics ar eel rete ede 148 
PETA cues aan eater enti esare 4 Switzer-and................00- z... 776 
Poland... .....---crereceeeeeneeges Ob SE Urug =" a ea eveen t 4 
Portugal... ci .ceccceeececececees 16 Venezuela... oo cece cece eee eee » we 
RóumaMa esnea cee weed tates 13  YUSOBIEVIA cadca ai ra 60 
Salvador, .....ouseseesesrnrree.d. 1 à 


. It is also to be noted that these T do not exhaust the : acate of the 
Secretariat with regard to formal action corcerning treaties. Varicus in- 
struments, of which the number is now large, are deposited with the Sec- ` 
_retariat which has the duty-.of receiving ratifications, accessions, denuncia- 
tions and other documents relating to them Moreover, the thirty draft 
conventions drawn up by, the International Labor Conferences, of which. 
there have been 380 ratifications, are registered by the Secretariat, which 
has the duty of receiving the formal ratificaticns of them. Itis perhaps un- 
fortunate that these labor conventions are not registered in- the regular 
fashion and are not published in the League ef Nations Treaty Series.’ ` 

The, figures given afford some indication of the number of treaties which | 
have been concluded and brought into foree during this decade. Only 
treaties or engagements which have been brcught into force are registered 
by-the Secretariat. - The number of treaties which have been signed but 
have not been ratified is doubtless large. Moreover, while most of the mem-, 
bers of the League of Nations have been quite faithful in their observance of 
. the obligation to present their treaties for registration, the number of un- 
registered treaties or engagements to which members of the League of Nations _ 
are parties is probably considerable. States not members of the League of 
Naticns have not availed themselves of the privilege of registering their. 
treaties to any great extent. Ecuador requested one registration, and. before 
her entry into the League of Nations Germany requested many. The num- 
ber of treaties brought into force between States not members of the League 
of Nations ‘is, also, considerable. Taking account of these considerations, | 
the number of treaties and international engagements brought into force-. 
during the decade 1920-1930 is probably not less than 2,500. In other words, £ 
over this period of ten years, there has- prokably been an annual cutput . 
of not less than 250 treaties and engagements actually brought into force. 
Obvicusly, ino student of international law can afford to neglect these 
treaties today. ' 

The publication of the R of die treaties and engagements registered 
has proceeded with a high degree of satisfact-on. Ninety-four volumes of 
the League of Nations Treaty Series have beea published during the decade 


’ 4 Article 406 of Part XIII of the Treaty of Versai les of June 28, 1919, ' 
. ©The texts are published from time to time by ths International Labor Office. 
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_ under. consideration, containing 2,160 instruments. . In each case the original 


" text is reproduced, together, with traaslations where the original: i is in lan- - 


, guages other than French and, English, into those two languages.’ The prob- 
lem of translation, always difficult, has not produced serious inconvenience. 
While the publication is not always very punctual, the conditions under which 
, it proceeds make this inevitable. A monthly brochure listing the registra-., 
tions, of which 105 numbers have been published, reduces the inconvenience 
of the delay to users of the Treaty Series, and the latter has now become the 
standard treaty collection in use thrcughout, the world, `. : 


Sines the registration of treaties aad engagements was inaugurated, the ' 


Secretariat of the League of Nations kas considered its function to be limited 
to the performance of a ministeriab act. ‘Apart from the inquiry whether 


‘they have been brought into force, instruments of which registration is. : 


requested are not examined in any way which would call for a consideration 
of their validity.’ They are registered without being submitted either to. the. 
Assembly or to the Council of the Leegue of Nations, or to the Governments 
of the States members of the League of Nations. Nor does the Secretariat 


itself make any examination of the texts. In only one case. has the registrá- ` 


tion of an instrument led to protest.® 

' The proposal has appeared. several times, hawever, that instruments 
should not be registered of which the texts do not conform to. other instru- 

ments or to the general public law. By Article 20 of the Covenant of the 
League of Nations, for instance, tke members of the League “solemnly: 
undertake that they will not hereatter enter into any engagements incon- 
sistent with the terms” of the Covenant. Should the Secretariat. proceed, 
with the registration of an instrument the terms of which are inconsistent 


' with the provisions of the Covenant? This question has been ‘raised on, 


several occasions,” but the obvious practical difficulty of pronouncing on the 


contents and legal effects of instrumients has discouraged any attempt to. 


give larger effect to registration. A more far-reaching suggestion ‘has 
recently been made by M. Cornejo (eru), ina proposal to add to Article 18 
the following new paragraph: 


~ The Secretariat of the League of Nations may not register any tréaty 
of peace imposed by force as a consequence of a war undertaken in viola- 
tion of the Pact of Paris. The League of Nations shall consider as null 


m 


and void any stipulations which it may contain, and shall render every | 


‘assistance in restoring the status quo destroyed by force. 


This proposal, which was laid before the Council of the League of Nakane 
on January 14, 1930,° came before the Committee for the Amendment of the 


€ The British Government protested against the registration of the “treaty,” of December - 


6, 1921, between Great Britain and the “Ireland.” , 27 League of N. ations Treaty Series, 
p. 449. ` 


Vol. 19, p. 278; Jean Ray, Commentaire du Pacte de la Société des N nS p. 555. 
8 * League of Nations Official Journal, 193C, p. 73. ` 


Z i : , 
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7 See Manley O. Hudson, “The Registrasion and Publication of Treaties,” this JOURNAL, 
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RT of the League of Naana in order to pap it into harmony with 
the Pact of Paris, on March 4, 1930,° but it vas rejected by the committee. 
M. Cornejo renewed his insistence on this, amendment at a meeting- of the 
C mmittee on Arbitration and Security, on May 9, 1930, when its considera- 
tion was postponed. ‘Perhaps it would be more difficult to say whether a 
State had violated: the Pact of Paris than wkether an engagement were in- 
' consistent with the terms of the Covenant. It would seem to.be ques- 
tionable, also, whether the advantage of pub_icity achieved’ by registration 
would not be jeopardized by attaching any coaditions to the performance of 
this formal act by the Secretariat. As Viscount Cecil of Chelwood explained 
to the Committee for the Amendment of the Covenant, Article 18 “was 
-inserted in order to secure publicity for international engagements, and was 
- nèver intended to be used to censor, modify cr supervise them.” 1° 
The requirement of registration: may become in time an important prin- 
ciple of universal law; but time is needed for the experience of this:decade 
to be continued. Meanwhile, it is to be hoped that no change will be made 
, in Article 18 which might result in weakening the acceptance of the principle 
and fortunately une assembly of the League >f Nations seems to share this 
opinion.Y 


d 


Manuey O. Hupson | 


i INTER-AMERICAN COMMISSICO OF WOMEN 


The Sixth of the Conferences of the American States adopted a Resolution 
of even date with that creating the Inter-American Institute of Intellectual 
Coöperation. It brought into being not an Institute but.an Institution, 
under the modest caption of ‘‘Inter-American Commission of Women.” 
The Resolution in question is perhaps shorter than a résumé and therefore ` 
it follows in full: Os 
i The Sixth International Conference of American States resolves: 

That an Inter-American Commission of Women be constituted to 
take charge of the preparation of juridica. information and data of any 
other kind which may be deemed advisable to enable the Seventh In- 
ternational Conference of American States to take up the consideration 
of the civil and political equality of women in the continent. 

Said Commission shall be composed of seven women from various 
countries of America appointed ky the Pan American Union, this 
number to be inereased by the Commission itself until every Republic 
in‘ America has a representative on the Commission. 


Short as it is and recent as its creation, it as an ancestry which is also 
becomingly short. 

For the, past few years there has been a feekng in enlightened quarters of 

- the world that the subjection of women—the phrase is John Stuart Mill’s— 


? Minutes of the Committee, League of Nations Document, C. 160. M. 69. 1930. V., p. 81. 
10 League of Nations Document, C. 160. M. 69. 1930. V., p. 84. 
it Journal of the Eleventh Assembly, 1930, p. 383. 
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is not in the interest even of the men, wLo now enjoy equality of political 
Tights in the civilized ‘nations of the wo-ld. Without dwelling upon the 
ways and means in which men have obtained equality and the extent to 
which women are treading in their footsteps, it is sufficient to say that here 
- and there in the United States women hac obtained the inestimable right to 
suffrage. This was a very slow process, and even if successful there was no 
guaranty that what had been given by a state might not be withdrawn by 
that community. An amendment to th: Constitution was proposed and 
eventually carried as the nineteentk of -he series, by the terms of which 
suffrage was extended to all of the wonen df the United States upon terms.of 
equality with men. 

Why should that not be done elsewhere which has been done in the United 
States? Is it necessary to go througa the same process in all countries, or is 
it not possible, through the treaty-ma=ing- power and an international 


agreement, to have accorded to the women of each country equal rights with. 


those of the mèn? If the matter wer2 loo zed at solely as.a political question 
for each country to solve, there might well be objections to its being dis- 
cussed through diplomatic channels. or zo have it form the content of a 
treaty between some Powers, which mig.t agree to it, with a right on the 
part of others to adhere until it should bezome a universal and international 
statute. 


In the spring of 1923, the Fifth of the Pan American Conferences mee in 


eS 


‘Santiago de Chile and, through the initiasive of Mr. Maximo De Soto Hall, ` 


of Guatemala, a series of resolutions wa: introduced, the aim and purpose 
of which were to accord to women, thrcugh the intervention. of the Con- 
ference of the American Republics, equal rights with. the men in all the 
American Republics. 


The question had found no place in: the program, but, upon the unanimous. - 


approval of the Committee on New 3usizess, it was resolved to include Mr. 
De Soto Hall’s proposition in tke labors of the Conference. It was 
‘adopted in the committee, and on the 26th day of April the proposition was 


reported to the Conference, taken intc consideration and debated, and 


‘unanimously and enthusiastically acoptel as a resolution of the Conference 
by a rising vote of the delegates. 


In the observations of Mr. Manuel Rivas Vicuña, repartee of the project, 
it was stated that the subject was o? an nternational nature, and therefore 
within the competence of the members of the Pan Anaan Union. A 
Resolution was adopted, consisting of fcur propositions, and unmistakably 
pledging the Conference of the Americen Republics to consider the ways 


and means: by which the womer of the Americas might be admitted - 


upon terms of equality to the legal ard political rights which should be 
` enjoyed by the men of their respective countries. 


The Resolution is in form and-eff&ct: 
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' i , are : 
The Fifth International Conference cf American States, 
RESOLVES: : 


1. To. recommend that’ the Governing Board of the Pan American 

Union include in the program of future | Conferences, the study of the 

' means of abolishing the constitutional amd legal incapacities of women, 
for the purpose of securing, in due course, and, by means of the develop- 
. ment of adequate capacities to assume the consequent responsibilities, ' 
- the same civil and political eee for women that are today enjoyed by 
men. 

2. In order to attain this piros it recommends that the American 
Governments promote the moral, intelləçtual and physical education 
of women. 

3. To recommend to the: Government: of the Continent, the revision 
of their civil legislation for the purpose of modifying the provisions that 
do not correspond to the present cultural condition, of American 
‘women, and which keep them in an unjustified inequality of rights 
because of sex. 

4. To recommend that the American Republics prepare a memoir 
on the position of women as determined by their Constitutions and laws, 
and on the development of ‘feminine :cilture and education in their 
_Tespective countries, in order that the same may be communicated to , 
the Governments, and to the Governing Board of the Pan American 
Unicn, to serve as a basis for investigation. 

-  §; To recommend to the Governmerts that women be included on 
the Delegations, in order that they may be able to participate in the 
work of future Conferences. 


$) 


It was the béginning of a new era. 

An international resolution needs to be nursed; otherwise it dies of its: 
own inanition. This resolution, however, was fortunately kept alive and 
was placed upon the program of the Sixth of the Conferences, scheduled to 
meet in Habana in 1928. It did, indeed, figure in the program. A group 
of American women, with Mrs. Jane Norman Smith as Chairman of the 
Council, and Miss Doris Stevens as Chairman of the Committee on Inter- 
_ Rational Action, both of the National Woman's Party of the United States 
of America, had gone to Habana to see that the matter should: not be ` 
overlooked. These and other representatives of women were given an op- 
portunity to address the Conference in a special plenary and extraordinary 
session on the afternoon of February 7, 1928. A draft proposal of an equal 
rights treaty was put before the Conference for consideration. Also the ' 
women asked that a commission of women be created to make recommenda- ` 
tions to the next Conference, concerning their status. 

‘At the conclusion of the session, Dr. Bustamante, President of the Con- 
ference, gracefully and graciously said he was sure that the women had, in 
_ their addresses, shown themselves to merit the rights which they claimed. 

In consequence, in the plenary session of February 18th, a resolution was 
unanimously adopted for the creation of an Inter-American Commission of 
Women-—to be composed of a woman from each of the twenty-one American 

yr 
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Republics—to present’ to the Govarnng Board of the Pan American. , 


Union a report upon the status of wcmer in each of the American Republies, 
’ to be transmitted, in turn, for considerat.on and; it is to be hoped, the favor- 
able action of the Seventh of the Amerizan Conferencés, which is to be held 
in Montevideo within five years from the adjournment of its predecessor. 
_ To those to whom inequality in th treatment of others does not seem to 
be vital, the success of the women in tie Sixth Pan American Conference 
will: appear 4 very small matter. Tne “iberation of a few million slaves in 
the United States was considered suffic'ent to proclaim asa benefactor of 
his kind Abraham Lincoln, who causzd t to be done as a military measure. 
And without in the slightest degree seeking to minimize the noble action 
of our martyred President, how much greater a service must be the emanci- 
pation of one-half of the human race! It is impossible to state in advance the 
benefits which must accrue not only to the freed and enfranchised women, 
. but to the men as well, with whom “he: will hereafter‘be able to vie, on.a 
plane of equality, in making of this olc world a better and happier place, 
with conscience as the test of right, and morality a part of its laws. 

In view of the fact that the Fifta of tae American Conferences had, after 
due consideration, held that the question of equal rights for women in all of 
the American Republics was an inteenational question, and in view of the ` 
fact that the Inter-American Commission of Women was created at the 
Sixth American Conference, to stud:7 aad report to the Seventh American - 
Conference, are we not justified in believing that a treaty can, and therefore 
may, be negotiated by the American Republics, by which the women of the 
Americas would be admitted in each to enjoy the equal rights of men? In 
view cf the actions of these two Corfer2nces, it is a simple matter—indeed 

_ it is the duty of those who favor the emancipation of women—to maintain 
not merely the possibility, but the advisability, of such a treaty. It is safe 
to predict that the American Instisu~e cf International Law will, at its next 
meeting, consider this question anc propose, it is hoped, the draft of a 
treaty to the Governing Board of zhe Pan American Union. For, in so 
doing, it would act in accordance with the request of the Conferences of 
American States that it prepare ard sutmit propositions of an international 
character for the Seventh Pan American Conference. 

To date fifteen members of the Inter-American Commission of Women 
have been appointed by their respective governments, pursuant to a Resolu- 
tion of the Governing Board of the Par American Union. 

The Commission, as an integral part of Pan-Americanism, has its head- 

-. quarters in the Pan American Union, were it has made unexpected progress 

in the work entrusted to it. It has received a signal honor, in that it is 
treated as an educational instituticn >y the Government of the United 

States, and upon an equality with rezognized seats of learning of the Ameri-, 

can continent, by an invitation of tte Cuban Government to participate in 
the celebration of the two hundredth anniversary of the founding of the 


+ 
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University of Habana. This invitation it accepted, beginning its sessions 
` on the 17th of February and continuing unti. the 24th of February, 1930. __ 
_ It met in the University of Habana.- Alt its-opening session, a repres — 
sentative of the Cuban Government welcomed its members, and. at the 
closing meeting felicitated them upon the results-of their labors. ' 
At Habana the first conference adopted the report and recommendation 
` of its Nationality Committee. It organized end divided ne its members 
its future work. 
The: Conference unanimously recommended the adoption of he ed png 
treaty: ~ 
The contracting parties agree that from the going into effect of this 
treaty, there shall be no distinction based | on sex in their law and 
practice relating to nationality. 3 


The Commission, under the direction of its chairman, Miss Doris Seras 
has already gone far to justify its creation by a report on the Nationality 
and the Status of Women, containing the laws of the various nations of the 
world relating to the status of women in the matter of nationality, prepared 
by a committee of which Miss Paul is the chairman. This work, in an ad- 
vanced state of preparation, was laid before the official Congress of Rectors, 
Deans and Educators, meeting at the same timè in Habana, in the same 
University of Habana, and, like the Commission, itself the creation of the - 
Sixth Pan American Conference. 

The afternoon of the 22d of February, was put by the Congress at pais 
disposal of the Commission, at which time reports were made to the Congress, 
as they would have been to a Conference of She’ American Republies had it 
been in session. On that occasion, the uncersigned, as Chairman of the - 
American Delegation to the Congress, made a: ‘statement regarding 1 the value 
of the volume on nationality: 


Here upon the table lies a volume, unique in the world, in which 
this ‘subj ect is treated. The member of the Inter-American Commis- 


sion from Nicaragua, who spoke of th:s masterpiece, is entirely too . 


- modest. It is not only a contribution; -t is a unique contribution. 

To assure accuracy in details, the collaboration of the Department of 
State of the United States was sought and the American Government 
placed’at the disposition of the women its foreign sérvice— embassies, 
legations and consulates-——in order to obtain from the foreign govern- 

ments concerned the materials necessary, to complete and insure 
accuracy in the texts of their laws and of their interpretation. In this 
way, every document contained in the volume, shortly to make its 
appearance, so that it may be placed et the disposal of delegates to 
The Hague (Conference for the Codificetion of International Law], is - 
verified—and as I have said guaranteed—not only by: the foreign. 
service of the United States of America, but by the embassies’ and 
legations of the foreign countries represented i in Washington. | . 

Mr. President, I have examined the various texts; I have compared 

os from time to time with the orig_nals, and, mirabile dictu, the 
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documents contained in the treatises yzepared by our masculine experts 
are full of incredible errors, which I:ve been corrected by feminine 
industry and exactitude. ~ 

When laws and practices were of a Ountry TO language does not 
pass current in the outer world, the women have had photostat copies- 

made, in order to reproduce perfectly and exactly the texts, which are 

accompanied in every case with -ranei stions. 

It is therefore a book which is bow d-to be of great isahin, not 
only to internationalists of the world at large, but also to the general 
public scattered throughout the = “our yiarters of the globe. 


‘It is a. difficult task in which the € Comm ssion is diragod. It is the first 
time that the women of the hemisphere ha/2 been entrusted with a juridical 
mission. Old laws affecting the stetus x1 women have heretofore been 
drafted and written by men. Thé new aws for women are. how being 


drafted and written by women. They vil still þe finally accepted orre- 


jected by men. | 
They will, however, reflect the collabors i ion.of mén and women. They 

will be moulded by both men and wom =i. ‘ This is indeed the civilized . 

essence of all human relationships. 3 
James Brown Scorr - 


INTELLECTUAL COC==RATION 


X 


It is perhaps too early for an article or the Inter-American Institute of. 
Intellectual Codperation. However, ite present situation ‘more than 
justifies a word of comment. The Americ: are to work out their imminent 
destiny through coöperation, and in the dnain of the spirit the discovery 
of America will be more adequately justif: . than by “the wealth of Ormus 
and of Ind,” or its untold and undisclosec natural resources. 

It is only the will that is lacking to mak= of coöperation an accomplished , 
fact, and the question is not whether the c-+-peration may be in the political, 
in the commercial or in the financial wor, because coöperation in one or 
`- the other, and indeed in all ways, is desirase. In what department can we 
best codperate or, as that may well be the sult of experience, in which one 
of the many fields shall we begin? In thi , as in other-matters, the way to, 
coöperation is to codperate. Perhaps we zan best determine the field of | 
coöperation by the process of eliminazion. 

Codperation in things: political is the ay of the wora and is highly 
desirable; but it is hard for nations to codr=rate when the political situation 
"is unequal. | We know from Europe zhat, -vithout equality, coöperation is 
difficult there, and we have reason to teliev= that, as it exists in the nature of . 

things, it would be difficult elsewhere. 

` In the financial world, coöperation existe It must exist, for money ‘flows 
everywhere. Unfortunately, it is nesded -verywhere, and nowhere more 
than in the discovery and placing at the Sisposal of the world its natural 


y 
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` resources. But ı money is dangerous. We do not need to go to iie New 
Tentang for àn example. Has not the poat of our race advised us: 


. Neither a borrower nor a lender þe:' 
For loan oft loses both itself and friend, 
| And borrowing dulls ‘the edge of husbandry. I 


Tf this i is pore in the ordinary relations of life, will it not be truer in those 


of the nations, which are larger. and more compelling? There seems to be 
fear of imperialism lurking in the golden dollar. 
But what of the intellectual; domain? It is everywhere ‘that intellect. is 


- to be found, and we do not need to discover it; it is within us all, and it only 


needs to be mobilized. There, there is universality; there, there is equality. 


' Culture cannot be bought in the market place’nor the things of the spirit 
passed over the counter. The spirit is inborn, although it is threatened by | 
‘the weeds of n spirit, or, as Wordsworth would put it, “the world is too 


much with us.’”’ Nevertheless, -the world is a good cote if it be-not 


-the whole picture. © > \, a 


-~ 


Therefore it was, and in full knowledge >f these things, that the Sixth 


Conference of the American Statés adopted’ a Resolution on the 18th of . a 
_ February, 1928, creating an Inter-Americaa Institute of Intellectual Co- 
operation. It also directed the Governing Board of the Pan American’ ` 


Union to call a conference within two years, and to submit a draft of an 
organization to a Congress to be called for the purpose of endowing the 


‘newly created Institute with a definitive statute and organization. E 
A preliminary statute was drafted, and within two years the Congress , 


was called to meet in Habana. It assemblec on the 20th of February, 1930, 
in the University of Habana, and three days later it adjourned with a defini- 
tive statute to its credit. According to the statute, the Inter-American 
Institute is composed of two branches: the first is a series. of National 


Councils, to be organized through the Ministries of Public Instruction in 


the twenty-one American Republics. Eack of these National Councils is 


to send a delegate to the permanent seat of the Institute, and’ this body is 


to be its Governing Board, under the name and title of “Central Council,” | 
or, in the language of the statute, the “Inter-American Central Counce of 


Intellectual C ~oéperation.” RO ia 

What is the nature and what is the réls of, the Central Gouna the 
Governing Board and the clearing house? Its purpose is to keep i in touch 
with the National Councils, to receive reports and to transmit them to the 


National Councils, and of its own initiative to submit to the various Councils. 


matters which the central organization feels should be studied by all, or’ by 


Councils with a special interest. 

So far, so good; but what of the Governing | Board of the Pan American ` 
_ Union? It is the representative of the American Republics in the intervals 
` between their Conferences, and, as the Institute is a creation’ of the Con- ` 
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ferences, it is as natural, as it was to bə expected, that the Governing Board 


, should sustain the relation of the Amerie:n Conference to the Institute. 


Hence it is that the Central Council 3uvra ts to the Governing Board the 
projects which it has received from tae N=tional Councils, with its recom- 


‘mendations, together with plans, project: and undertakings of its own. 


Thus through the coöperation of the three, -utellectual life is to be stimulated 
and the things of the spirit mobilized, rot merely i in behalf of one or the other 
country but of the continent. 

With these words of introduction, a 7e7 provisions are taken from the 
statute i in regard to the National Couacls ond the Central Couns: 


First, the nee of the National Ceouccil: 


1. (a) To formulate proposals =s' to sroblems of intellectual life that 
need study, or. projects that may be undertaken codperatively, and 
transmit these to the Inter-American —entral Council; (b) to ascertain 
- the opinion of national elements o2 suck problems or projects as may ba. 
submitted to them by the Inter-Am=2r=an Central Council, forming for 
the purpose any necessary committees. l 

2. (a) To collēct information rdativ= to the spins of education, 
science, arts, and letters of their -ecpeetive countries and the facilities 
afforded to foreign professors, stude_ts and research workers, and 
furnish it to the Inter-American C:n-rel Council; (b) to receive and dis- 
-seminate similar information regard_nr other countries; (c) to promote 
~ actively the interchange of professors, sudents, research workers, special 
investigators; and cultural missioas between the American republics. 

3. To promote in their respecaiv> + ountries the study of such’ sub- 
jects as shall give an understandiag oz the development and culture of . 
the other nations of America. 

4, To endeavor, to secure the adh=r-ice of their respective countries 
to international agreements and programs of intellectual coöperation. 

5. To encourage national institutiozs and associations to enter into 
close relations with similar organmasicas in other American Republics, 
especially in accordance with any progam of international action that 
may be worked out by the Inter-Ame~can Institute. 

6. To coéperate in carrying ous sic projects as may be committed 
to.the Inter-American Institute Ly fucure international conferences of 
American States. 

7. In general, to act as a avsoz Letveen the intellectual elements of 
their respective countries and those of the other American Republics. 


Second, the functions of the Centra. Cot acil: 


1. (a) To study proposals rec>-ved ‘rom the national councils as to 
problems of intellectual life that nae1 consideration or projects that 
may be undertaken codperativdy ad communicate these to the 
Governing Board of the Pan Am2rira- Union with recommendations; 
(b) to transmit to the national ©@unc_s any Project that may be ap- 
proved by the governing board. 

2. To obtain and disseminate formation relative to institutions of 
education, science, arts, and letters in the American Republics, -in 
order to encourage closer relations tetr7een them. ` 
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_ 3. To appoint, in coöperation with the national councils, inter- 
American committees for the purpose cf conducting special investiga- 
tions, and to keep in touch with inter-American institutions or com- 
missions of a cultural or scientific character, and with the International 
Institute of Intellectual Codperation of the League of Nations. 

4. To collaborate, by the aid of the national councils, with the 
organizing committees of the Pan American Scientific Congresses in 
the preparation of their programs, in order that these may serve as a 
forum for the discussion of intellectual problems, and'to organize, in 
connection with the scientific or other congresses, special meetings of 
accredited delegates of the national coancils for the discussion of the 
work of the Inter-American Institute. 

5. In general, to serve as a coérdinating center for the work of the 
National Councils for Intellectual Codreration. 


It is to be hoped that the National Counzil for the United States will be 


shortly created, as well as the National Councils of the other American 
countries; that the Central Council of tke Institute will be housed at. 
Habana in the Palace of the American Instiz-ute of International Law, when. 
that noble building shall be completed; aad that, in the meantime, the 
Inter-American Institute of Intellectual Codperation shall prepare itself 
for the future, to the noble end that the intellect of the Americas may have 
a home and a center from which the Intellectual Institute may, as a candle, 
cast its beneficent and enlightening beams. 


' JAMES BROWN SCOTT 
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SHALL A STATE WHICH GOES TO WAR IS VICLATION OF THE KELLOGG-BRIAND 
PACT HAVE A BELLIGERENT S RICHTS ZI RESPECT OF NEUTRALS? 


In former times when a war brck2 out ».etween two or more States it 
; v created, certain legal relations between -he baligerent Powers: and the Powers 
which remained neutral. . There were ques ions of belligerent men-of-war - 
remaining in ‘neutral ports and receiving su—lies of fuel and provisions, the ` 
visitation by belligerents oh the high seaso neutral merchantmen, ‘the duty’: 
of the latter to réspect a blockade, anc thesules regarding contraband, etc... 
Each of the belligerent parties had the sans rights and duties in respect to . 
‘neutrals. The war gave rise to the:same legal effects i in respect of neutrals 
even if it had been begun in obvicus viols-ion of the law of nations. In, 
short, neutrals were bound to treat bath b-Ligerents impartially as though ~- 
the course of each was equally just. Ever sace the time of Hugo Grotius,-a | 
distinction in theory at least Kas been mace between a just and an unjust - 
war (bellum justum et bellum injustum); but azither by treaty nor by interna- ` 
tional usage had any rules been laid down as 30 when a war was just and when 
unjust, and the distinction had no legal or yractical significance.. Even in . : 
the case where the war might undoubtedly auve been considered as a war’of 
aggression on the part of one of the Stetes, -e aggressor had the same right. - 
as the lattacked State’.to demand o? veutr-3 that they should respect his’ ’ 
- rights as a belligerent. The right to g to war was considered as belonging 
to all sovereign States. War was recogni=1 by the law of nations as an 
ultima ratio for the settlement of interzatioral disputes. 
_ After the World War, this question eater into a new phase. By solemn 
‘agreements now entered into, a great tumk= of States have pledged- them- 
selves to settle by peaceful means, disputes which’ may arise among them. 
' The feelings of solidarity between ‘States kwe grown stronger. It is now 
f recognized by all that, war is a calamity, n=- only for the States which are 
directly involved, but for all other tanes a. well, and that- the ‘State which: 
. goes to war is guilty of a crime agairst himanity as a whole. The goal 
must be that disputes between States shall Te decided not by force, but by ` 
judicial means. If international justice wer strong enough, there would be 
no more, wars, and consequently the questicx. of neutrality would no longer 
exist. But have we reached this goal as ye” 

‘The Covenant of the League of Nations, -he Jeuneea object of which is 
“to promote international coöperation and zo achieve international peace 
and security,” points to other means zhan ‘var for the solution of contro- `- 
versies between States. According to Art. 22, the members of the League 
agree that if there should arise between ther any dispute likely to lead to a. 
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rupture, they will submit the matter either to arbitration or Judicial settle- 
ment or to inquiry by the Council, and they agree in no case to resort to war 
until three months after the award by arbitrators, the Judicial decision or the 
report by the Council. In any case under this article the award of the ar- 
bitrators or the judicial decision shall be mace within a reasonable time, and . 
the report of the Council shall be made within six months after the submis- 

sion of the dispute. 

If the matter is submitted to arbitration, the members agree, according to 
Art. 13, that they will carry out in full good faith any award or decision that 
may be rendered, and that they will not resort to war against a member of 
the League which complies therewith. In the event of any failure to carry 
out such an award, the Council shall propos what steps should be taken to 
give effect thereto. 

If the matter is not submitted to asinine: or udal settlement, the 
members of the League agree that they will submit the matter to the Coun- 
cil. If a report by the Council is unanimously agreed to by the members 
thereof other tban the representatives of ore or more of the parties to the 
dispute, the members of the League agree that they will not go to war with 
any party to the dispute which complies with the recommendations of the 
report. If the Council fails to reach a report which is unanimously agreed 
to by the members thereof other than the representatives of one or more of 
the parties to the dispute, the members of the League reserve to themselves 
the right to take such action as they shall consider necessary for the main- 
tenance of right and justice “Art. 15). 

‘According to the Covenant of the League of Nations, it is thus not for- 
bidden to go to war when only the State in question follows the procedure 
and ‘observes the delays prescribed by the Covenant. It is possible there- 
fore that a war may break out even between States which are members of the 
League. 

This is different according to the treaty zoncluded at Paris on the 27th 
August, 1928 (the Kellogg-Briand Pact), which condemns resort to war. 
This Pact contains the following rules: 


Art. 1. The high contracting parties solemnly declare in the names of 
their respective peoples that they condemn recourse to war for the solu- 
tion of international controversies and renounce it as an instrument of 
national policy in their relations with one’another; and - 

Art. 2, The high contracting parties agree that the settlement or 
solution of all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise between them, shall never be sought 
except by pacific means. 


This treaty has met with general recognition. On the 8th March, 1930, 
57 States had acceded to it, of which 48 were members of the League of Na- 
tions and niné non-members. On the other hand, six States; members of the 
League, had not as yet acceded to the Pact on the said date.. The General 
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Act regarding the Pacific Settlement of International Disputes, signed at - 
Geneva on the 26th September, 1923, will Eo be of great significance if it is 
ratified by a great number of States. Onl- a small number of States, how- 
ever, have acceded to it as a whole. Bota the Covenant of the League of 
Nations and the Kellogg-Briand Pact. as aso the General Act just referred 
to are important steps in the right directica towards the settling of all i iú- 
ternational controversies by peaceful mean insteåd of by the means of war. 
_ But do they offer absolute security against war? . 


' The maintenance by the Powers jaf armed forces both by land and by sea, `- 


and the difficulties which are met with as regards the question of taking 
effective steps for the reduction of armaments, seem to indicate that one 
does nos rely on the disappearance oi walk It i is no doubt true what the 
British Prime Minister said in-his opening sceech to the Naval Conference in 
London in J anuary, 1930: “No ons can sy that an absolute security for: 
peace and justice has yet been found.” E-==n if all nations became a party 
to a treaty by which they pledged tŁenselv= not to go to war, what guaran- 
tees would we have that one or the other of them would not break the pledge? 
Just as no law can prevent the commission -f crime in the community, so no 


treaty as such, is an absolute hindrance to 2 State willing to break its word. -` 


If a State in violation of such a treaty goes -> war, the attacked party should 
not be denied the right to defenditself. In toe same way asin States where it 
is forbidden to take the law into one’s own hands it is permissible for an as- 
saulted man to defend himself even with arms, in international relations it 
must be permissible for an attacked State -> defend itself. 

In the event of a war breaking out, what would the relations, under these 
treaties, be between the belligerenss and Ehose Powers who were not in- 
volved in the war? In examining ihis qu<stion, decisive importance must 
be attached-to the fact as to whether one Cc the States by going to war has 
violated an obligation assumed by tresty oz not. In the event of a member 
of the League of Nations going to war witLsut violating the Covenant, t.e., ; 
if. it has followed the procedure and abserzed the delays prescribed in the 
Articles 12, 13, and 15 of the Covenami, it must be permissible for the other 
> States not involved in the conflict to remañ neutral. It is otherwise, how- 
ever, if a State goes to war in disregard of she provisions of the Covenant. 
In this connection Article 16 of tha ! Joveant contains the following pro- 
_ vision: 

Should m member of the League »esort to war in dcad of its 
covenants under Arts. 12, 13 or 15 it szall ipso facto be deemed to have 
committed an act of war agains: all ott=r members of the League, which 
hereby undertake immediately tc sub}: zt it to the severance of all trade 
or financial relations, the prohib-tion »f all intercourse between their 
nationals and the nationals. of the c+venant-breaking State and the 
prevention of all financial, commercial or personal intercourse between 


the nationals of the covenant-breakin = State and the nationals of any © 
State whether a member of the Teagu= or not. 
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‘In such:an event, the other members of the League may not remain neu- 
tral. Even if they do not join inthe use of military power, they must ai 
least take part in the economic boycott of the covenant-breaking State. 

No similar provision has been introduced in the Kellogg-Briand Pac: as re- 
gards those who may go to war in disregard cf this Pact. But shall a State — 
which goes to war in disregard of this Pact’ be granted belligerent rights in re- 
spect of the neutrals who are not involved in tae war? Shall such a State be 
allowed to disturb the peaceful commerce of tre other States, to visit neutral 
merchantmen, to capture them and leave it to its own prize courts to decide 
whether the conditions of legitimate capture prevail?! . As regards these ques- 
' tions, it must be taken into account that a State which begins a war in disre- 
gard of the Kellogg-Briand Pact has thereby sommitted an infraction of the 
law not only in respect of its adversary, but against all the other contracting 
States. The pact-breaking State should be considered as having committed a, 
delinquency against humanity, and it shoulc not by its violation of law be 
entitled to the rights of a belligerent. ' Other States should not be obliged to 
tolerate, that their peaceful commerce and navigation be interfered with by 
the pact-breaking State visiting and capturirg their merchant ships; and if 
any interference occurs, they should have an ebsolute right to compensation. 

If a war breaks out between States which have pledged themselves by treaty . 
to settle disputes only by pacific means; it may be difficult to decide which of 
them is the aggressor. „By the Kellogg-Briend Pact no authority has been 
set up to decide when an infraction of the Pact has taken place. In the 
event of a violation of Art. 16 of the Covenant of the League of Nations, a 
decision by the Council as to whether a war aas been begun in ‘disregard of 
the Covenant will be of great importance. By the Locarno Treaty between 
Belgium, France, Germany, Great Britain, and Italy, of the 16th October, 
1925, it is left with the Council of the League of Nations to ascertain whether 
an infraction of the treaty has been committed. In the Assembly of the 
League of Nations in: 1929 the question was raised of introducing amend- 
ments i in the Covenant of the League in order to bring the Covenant and the 
. Kellogg-Briand Pact into harmony. As already mentioned, the Covenant 
does not exclude war in certain cases, wherezs the Kellogg-Briand Pact con- , 
‘ demnsit in an absolute way. This question is being studied by a committee 
which is to submit its proposals to the next Assembly. It is important that 
the international rules as to the rights of beLigerents in respect of neutrals 
and the rules as to the freedam of commerce and navigation of neutrals in 

1 See J. W. Garner: “The Freedom of the Seas” in chis Journat, 1929 (Vol. 23), p. 362 eż 
seg. (especially p. 367). Professor Garner refers to a suzgestion of Sir John Fischer Williams 
“that a distinction should be recognized between the rights of neutrals in what he denom- 
inates ‘public’ wars, that is, wars cerried on by or under the authority of a collective group 
of States, for exemple, the League of Nations, against an aggressor, or for the protection of 
international covenants, and ‘their rights during the existence of ‘private’ wars, that is, 


wars beguh and waged by individual States ‘on their ovn account and for the advancement 
of purely national interests.” 
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timé of war should be clearly defined in ar nternational treaty.’ It must be 


firmly laid down that no rights as a tallig: “ent belongs to a State which has . 


begun war in violation of its duties ac3or dag to the Covenant of the League 
of Nations or the Kellogg-Briand Pact of August 27, 1928. 

_ In this connection I venture to adc. tha- i; ought not to be left to the bel- 
reie Powers to’ decide,by prize 2c=rts =t up by themselves whether cap- 
= tures’ made by their own men-of-w:r arz to be upheld as justifiable, or 
whether compensation is to be granzed fr the capture of neutral vessels. 
It is not fair that a belligerent Pcwer shl give final judgmentii in its own 
case. It would be a great safeguard for z2atrals if the question were tried 
by impartial judges who are not cozcerr d in the case. The convention 


adopted by the Hague Conference of 1907 ative to the establishment of ari’ 


International Prize Court, to whiea en apzeal could be brought against the 
_judgments given by national prize courts, vss, as is well known, not ratified. 
' But since a Permanent Court of Intermatic._al Justice has been established at 


The Hague, this court ought to have , sriscction also to judge the lawfulness - 


. of the capture by a belligerent: Power of ne-tral vessels. It is of the greatest 
importance that the British Government kze declared that the, question rela- 
tive to prizes will not exclude Great Brit n’s acceptance of the “Optional 
Claus2,” and that, therefore, such quest-eas may also, after having been 
tried, 1 by national prize courts, be Dreugh~ before the Permanent Court ac- 


cording to Art. 36 of the Statute.? All Estes should be willing to accept. 


~~ 


such an interpretation of this article. I: would greatly contribute to the . 


promotion of justice in the settlemeri of Zisputes between polleerenta and 
neutrals. 
E ' THoRvaALD Boys, 
J sige <f the Supreme Court of Norway 


THE INTERNATIONAL L-GHTHO'IEE AT CAPE SPARTEL 


In the early 19th century the Nort: Afrizan coasts were not noted for their 
_ hospitality to mariners. By the micdle c the century, however, the fear- 


some Salé rovers and Barbary corsa‘ts hed become little more than a helf — 


forgotten legend, and the ‘principal cange of the approach to the Megi- 
terranean were those of a natural ch=racte=r. These, however, were not to 
be despised, since the strong currancs, tke high cliffs, and the scarcity of 
natural harbors, especially along the Atlats:e coast, made the region a very 
dangerous one for navigation. We fizd the situation so bad that the Ameri- 
can consul at Tangier recommended to h= government in 1849 that a war 


vessel cruise along. the Atlantic’ coast as fac as Cape Blanco, and also upon - 
the Rit coast, every: month or two -> aficrd protection or relief to any of. 
the merchant vessels or citizens who mig: be driven on- ‘these dangerous. 


2 See Memorandum on the Signature by Es Megesty’ 8 Government i in the United King- ` 


‘dom of the Optional Clause of the Statute of the Fe-manent Court of International Justice, 
British White Papers, Miscellaneous No. 12, 1929 l 
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coasts.!. Asi ii to give ties ta his apprehensicins, on i November 27, 1858, the 
American bark Jehu of 300 tons was caught ia the breakers about 114 miles 
south of Cape Spartel and driven on the beazh a total wreck. 

As-early as 1852 the representatives of the Powers at Tangier had con- 
sidered the feasibility of joint action with reference to the construction of a 


- lighthouse on Cape Spartel. ‘ There is reason to believe that this preliminary 


step was taken because of the fact that on the 17th of April, 1852, the British 
bark Calpe had been wrecked seven miles south of Cape Spartel. In a 
despatch to his government cated April 27, 1852,-Sir John Drummorid Hay 


-pointed out that during the past years seven vessels had been wrecked on 


this coast owing to the very strong currert and the lack of light. He 
strongly recommended to his government the construction of a lighthouse. 
At this time, however, he found that the Britich Government was not friendly - 
to the idea? In a communication from the French chargé d'affaires to the 
American consul towards the end of August 1852, the question was again 
broached, and the American representative in his despatch to his govern- 
ment declared that there was no question about “the wants of commerce 
requiring such work, for the strong current which sets into the Mediter- 
ranean drains towards the African shore and irequently proves disastrous to 
vessels entering or leaving the straits. . . . Cape Spartel is about eight miles 
from Tangier and from 30 to 33 from Gi Vessels entering Gibraltar 
from the. Mediterranean or leaving Gibraltar for the Atlantic coast can be 
seen from Cape Spartel' with the naked eye.’ 3 Although the British Gov- 
ernment was not yet prepared to move in the matter, a few years later, when 
it was found that the French and Spanish Gcvernments were determined to 
act, the British chargé informed his Americaa colleague that Her Majesty’s 
Government would most certainly codperate with France in the erection of 
the lighthouse “‘if for no other purpose than to prevent the latter Power hav- 
ing the exclusive jurisdiction of a work occupying such a — posi- 
tion and so near Gibraltar.” 3 $ 

On N ovember 11, 1860, the world was startled by the news of a dambi 


i shipwreck a faw niles south of the Pillars of Hercules in which a Brazilian © 


corvette went on the rocks with the loss of 24 officers and a hundred seamen, 


1 Archives of the American Legation, Tangier, Consular Despatches, 1848-1861, p. 35. 

2 Archives of the British Legation, Tangier, Foreign Office Letter Book. April 24, May 
18, 1852. 

3 Archives of the American Legation, Tangier, Corsular Despatches, 1848-1861, p. 97. 
Ina despatch to his government dated June 23, 1861, Sir John Drummond Hay noted the 
fact that the Shereefian Government had already accepted the services of a French, engineer . 
to superintend, the construction of a lighthouse. In the same despatch he’ declared, “I 
warned Barzah against admitting the right of any foreign government to assume the sole 
control of the lighthouse. He assured me that the lighthouse would be built solely at the 
expense of the Moorish Government, but that the French engineer would be allowed to fix 


the site and form of the buildings.” Archives of the British Legation, Tangier, Foreign 


Office Letter Book, June 23, 1861. 
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and it can hardly be doubted that it was iihis disaster which brought quick : 

actior..on the part of the Spanish ard Frensa Governments. The first public + 
information that a lighthouse was to be eonstructed on Cape Spartel was 

furnished by Article 48 of the Spanish-[{oroccan Treaty of Commerce, 
: signed in Madrid, November 20,-1861, w.ch read as follows: 


E Experience having shewn that the.dack of a light ‘on the Northern 
coasts of Africa exposés navigazion and commerce to great risks and 
losses, and His Shereefian Majesty sirous of contributing as far as 
possible to the security and deve.opment cf the aforesaid commerce and 
navigation pledges himself to censtrct a lighthouse on oe Spartel 
and to take charge of its lighting anc upkeep.‘ 


The same year construction on the lighttouse was begun’by the Moorish 

. Government under the direction of a Frerch engineer, M. L. Jacquet. The 
lighthouse was completed in the spring of .864, and the important position 

of. the light, especially for signalling purpcses in the time of war, actuated — 

the foreign governments represented az Morocco, particularly France, 
Great Britain, and Spain, to notify -he Stan that arrangements must be 

, ‘entered into which would give a satistactcey guarantee as to the permanent 
neutrality of the lighthouse. The fultaa was perfectly willing to accept 
such an arrangement, providing these f~-eign governments who were so 


much interested in the lighthouse were wil ng to take charge of it and main- — l 


tain it.® 
_ Negotiations were forthwith begun for a treaty providing for the upkeep 
and maintenance of the Cape Spartzl Limthouse by the ten: Powers rep- 
resented in Morocco. At first the Sltan cemanded the right to levy light- 
house dues on all ships visiting his port i addition to the annual sum de- 
manded from the Powers for the upke2p oi -he light, but he was assured that 
the Powers would never consent to sch a system of double taxation.’ ~The 
other question raised was the methcd to >e used for fixing the quotas of 
payments, whether they should be preportional to the amount of trade or an. 
equal sum to be paid by each Power Tas latter system was adopted and 
the annual quota was fixed at 1,500 fran-s' ($285.00) for each Power. On 
. May 31, 1865, ten Powers, Austria, 3elgirm, France, Great Britain, Italy, 
The Netherlands, Portugal, Spain, Swedana and ‘Norway, and the United 
States signed a treaty with Morocco provicng that, since the Government of 
„Morocco had at that. time no vessels either -f war or commerce, the direction, 
administration, and expenses of the lightcouse at Cape Spartel should be 
borne equally by the signatory Powers. ‘nis delegation of powers was not 
to eneroach on the proprietary or sover gn rights of the Sultan. The 
Powers further bound themselves to -espe= the neutrality of the lighthouse 


4 Joaquin Veléz Villanueva, Recopilación LegislaEn en la Zona pe Influencia:de oes en 
Marruecos, en la de Ténger y en la de Francic (Madd, 1917), p 
5 Arcaives of the British Legation, Tangier, Foreizn Office ee Book, March- 23, 1867., 
6 Arcaives of the American Legation, Tansier, Grsular Despatches, 1861-1870, p. 78. 
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even in the case of war between them or between one of them and the Empire. 
of Morocco. The convention was signed for e period of ten years, with annual 
extensions until denounced by one of the signatory Powers, and is still in force:* 
The. lighthouse was illuminated for the first time on October 15, 1864, in 
accordance with a vote of approval by all the foreign representatives, except 
that of the United States, who:-had demanded a sixty, days’ notice to notify 
mariners as a measure of precaution. ` The sontrol was vested in the diplo- 
matic corps et Tangier, and cn July 11, 1865. the réglements were established ° 
which have controlled-the meetings of the International Commission of 


E Cape Spartel up to the present time.’ In accordance with these rules, the 


presidency was vested in a member of the diplomatic corps and rotated 
annually in alphabetical progression. The president could call a meeting, 
whenever special conditions warranted or routine business compelled. . 
On the whole, the problems faced were largely technical and non-political 
and perhaps for that reason the coöperation was most satisfactory. It was 
to the interest of all that this lighthouse, protecting one of the worlc's most 
important trade routes, should be kept to the highest degree of efficiency, 
and the representatives of the Powers were only too willing to work to this 
common end. In accordance with an accord arrived at in 1892, the service’ 
was improved by the installation of a semaphore by Lloyds, and in 1905 by 
a fog signal: When on December 9, 1911, the wreck of the S.S. Delhz of the 
P. and O. again focussed the world’s attenit:on upon this part of the globe, 
the International Commission decided to appoint a technical commission 
_ to investigate the lighthouse and to recommend all possible improvements te 
the service. An international technical commission was appointed con- 
sisting of lighthouse experts from Germany, Great Britain, Spain, France, - 
Holland, and Italy. The commission visitec. Tangier and made an extensive 
' report dated April 5, 1914.9 The report snowed how the beacon had al- 
. ready been increased from 6,000 to 20,000 caxdle-power and found the light so 
important to navigation that they recommended its increase to 320,000 
candle power.!° To meet the cost of these extensive improvements an in- , 
crease in the annual quotas of the governments, now raised to 13," from 
1,500 to 1,800 francs was recommended. The outbreak of the war post- 
poned all such improvements. | 
It might be noted in passing that, althocgh-Article III of the treaty of 
1865 specified that the lighthouse should be perpetually ‘neutralized, upon 
the outbreak: of the war the French authorities took over the technical 


7W. M. Malloy, reaties, Gaara Ete., between the United States and Other” 
_ Powers (Washington, 1910), Vol. I, p. 1217. 
_ `- 8 Phare de Cap Spartel, Conseil d’ Administration, pp. 34-35. The archives rotate with the 
presidency of the International Commission and are at present found in the British Legation. 

? Rapport de la Commission Technique Internationale du Phare du Cap Spariel (Tanger, 
1914), -D Ibid, 

i y Germany, ‘Russia, and the separation of Norway and ' sweden made the extra three. i 
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direction of the lighthouse, dispossess.ng the lighthouse keeper, Herr Gum-. 
pert, an Austrian subject, whose fem:ly ha= tended the light ever since its 
establishment.2 Considering the 7act thu this-action | was taken without 
either the knowledge or:consent of the Insenational Commission, it might/ 
be regarded as a violation of the guatantee f neutrality, but, inasmuch: es 
the allied and-friendly neutral Powers 'cou-c bave dictated the commission's 
policy, the question raised is a purely thec tical one. i A 
At the close of the war, the commission Lund itself in a serious fana ` 
predicament owing to the failure of Russia sxermany, and Austria-Hungary: 
to pay their quotas. ‘Since even with suck payments there would have been 
- a deficit, the suggestion was made that er = of the ten remaining Powers. 
party to the convention pay their share =f the deficit. and henceforth, be- 
„ginning in 1919, the annual quota should L2—,500 Spanish‘ pesetas, then at.a . 
premium, instead of 1,500 francs. Howez:-7, with Germany, Austria, and -` 
Russia out, and with ihe increased cost o` _ving, this was but a temporary 
- expedient. In 1922 the annual qucta was T=ised to 2,000 pesetas,!? and the 
‘Moroccan Government, having paid the arcirs of the German and ‘Austrian. 
Governments, agreed to ‘hold itself responsi-le henceforth for these quotas. 
It would appear that Germany missed an excellent opportunity here for test- 


. ing out the post-war treaty arrangemenss by her failure to insist’ upon ` 


. paying her annual quota and thus remairirg upon the Cape Spartel Com- 
tmission: It needs no flair of diplomatic pre science to understand the willing- 
ness of the Moroccan Government, or in th ase should we say Protectorate, , 
to assume the arrears and subsequent paynants of the German and -Austrian l 
Governments. . In fact, it is at this point that we note certain interesting ‘ 
political developments which were closely 2c nected with the future powers 
and even existence of the Internationsl Cccmission. In the convention of 
1923 for the international administrasion o% Tangier we find Cape Spartel ° 
included in the international zone and the flowing provision regarding the 
_ lighthouse: > 


~~ 


Article 53. The contracting cove-mments - recognize that the She- - 
reefian Government retains its prope-ty rights in the Cape Spartel © 
Lighthouse, the Convention of March €l; 1865 remaining provisionally 
in ioree. . 


The word “provisionally” had a rather Paice significsinee for hie con- 
‘tinued existence of the convention, which Lad’ established an international - 
organization successful in carrying out its d1—es for more than half a century. 

In February, 1926, the Internationsl Cc mission received'a communica- 
‘tion from the Mendoub, the Sultan’s e rep"eentative at Tangier, notifying 


12 The budget of the commission during the war perc indicates that the lighthouse keeper s 
salary wes paid to Herr Gumpert, even though an exile in Spain, the French Governmert 
apparent:y holding itself responsible for the sa.ary CG “is successor. At the close of the war, 
the commission reinstated Herr Gumpert, who retaimed the post till.his death in 1927.- 

13 In.1927 the quota was raised to 2,250 pesetas, a in 1929 to 4,500 pesetas. ~ . 
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the commission that’ the Shereefian Government, proprietor of the light- 


house, intended to proceed immediately to its modernization, and that, once - 


modernized, the service of upkeep and superintendence of the lighthouse be 


confided directly to the State Engineer for the Zone.of Tangier. This func- 
tionary would present his reports.and all explanations both to the Interna- 


tional Commission and to the Shereéfian Government and would be de- 
pendent upon the latter as far as repairs and future improvements of the 
lighthouse were concerned. Although the prcposal was both reasonable and 


` logical, it modified to an important degree the powers conferred upon the 


commission by Article IV of tie treaty of 1865. Inasmuch as neither Italy 
nor the United States had subscribed to the Tangier Convention, and the Con- 


vention of 1865 required unanimous consent for its modification, the change | 


in policy was an important one. Considerirg that the Spartel lighthouse 
dominated one of the most important maritime highways of the world, and 
that, the Moroccan Government was under the protection of France, even 
Great Britain, principal co-author of the Tangier ple E be expected to 
pause. K 

No immediate consideration was given to the T change in juris- 


| diction, but the plan of modernization prepared by M. de Rouville,, Chief 


of French Service of Lighthouses and Buoys, based upon the recommenda- 


tions of 1914, was submitted to the Powers end, with slight modificetions, 
approved by:them.4' Perhaps the outstanding difference between the present 


proposals for the modernization of the light and those of 1914 lay-in the 


fact that, where formerly the Powers were expected to share in the expenses, 
the present proposal presumed that all cost wold be borne by the Shereefian 
Government. Inasmuch as the Maghzen was apparently desirous of greater 
freedom in the control of the administration of the lighthouse, the willing- 
ness to support the costs was the logical basis of a change in policy.in this 
direction. When at the meeting of December 29, 1926, the question was 
raised regarding the part to be taken by the General Direction of Public 
Works of the Shereefian Government for making the improvements to the 
light at Cape Spartel, the International Commission agreed to accept the 
coöperation of the Maghzen Government, with the understanding first, that 
the technical and administrative operations in question should be carried out: 
by the Maghzen functionaries in the name of the International Commission 
and in accordance with the conditions prescribed by it, and second, that the 
codperation on the present occasion did not imply. a permanent delegation to 
the Maghzen of any measure of the commission’s authority or functions. 
These reservations, which were introduced by the representative of Italy 
and which were similar to thcse formerly laid down by the United States, 


1 Archives de ia Commission Internationale du Phare du Cap Spartel. Lettre de M. 
Rouville datée du 31 Mars 1928 à Monsieur le Président de la Commission. 

15 Archives de la Commission I nternationale du Phare de Cap Spartel, Procès verbawr de la 
séance du 29 décembre, 1926. 
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P 
were adopted by the commission. This acton seemed to indicate that until - 
the convention of 1865 should be denounce, the International Commissicn 
intended to retain full power of direction cər the Cape Spartel Lighthouse, ` 
An interesting question was raised in 192¢ in regard to the judicial positicn : 
of the International Commission both in. zublic and private international 
law. An opinion was sought from M. Macchegiano, the judicial counselor 
of the International Zone, who, after a cer=ful study, found that the Cape 
Spart2l Commission possessed a judicial p=ition and personality analogous © 
to the European Commission of the Darrbe River, and the Straits Com- 
mission set up by the abortive Tresty cŒ Sévres of 1920. The treaty of 
May 31, 1865, he pointed out, granted » the commission’ “the essential 
elements considered by jurists necessery fe: the existence of an autonomous ` 
-~ international organism having a personalis established and independent of , 
' the States which composed it.”- Ther raisizg the question as to whether the 
Tangier Statute of 1923 modified the Jur=ical, position of the commission, 
since the lighthouse stood in the sore pl»r2d under the jurisdiction of the 
International Administration, he found tke it did not, for the commission, 
drawing its powers from an international t- aty, was not obliged to recognize 
a jurisdiction derived from a-subseqtent -x-ernational convention to which . 
all of the Powers represented.on the comzrctssion had not acceded. There- ~ 
fore, since both the Cape Spartel Commision and the International Ad- 
ministration were equally mandatories of kze Sultan for the administration 
of a part of the Shereefian territory, any dB-utes between the two could only. 
be settled by an international arbitral tri--mal acceptable to both. 
Thus for 65 years we have in the Internaz+onal Commission of Cape Spartel 
` an international administrative organizati an functioning steadily and suc- 
cessfully in a joint codperative enterpr==. Although its problems were 
largely of a technical. nature and therefore _2ss likely to cause disagreement, ` 
even when political problems arose, zhe mmission met them with a spirit ` 


of reesonable compromise. The Care Sp.el Light under its International ` 


_ Commission has been aptly comparec to £ zeacon pointing the way to an ul- 
timate successful internationalizat-on of Teagier. GRAHAM H. STUART 


i 
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A CONSIDERATION OF THE ATTITUDE OF 3 EDEN IN REGARD TO THE TER- 
RITORIALFTY OF BAYS 


In the memorandum of Sweden suomit:=J as a part of the Bases of Dis- 
cussion for the Codification of Iniernat-onal_aw + mention is made of the case 
unde- consideration as having given the nction of the Swedish Supreme 
Court to the policy of the government ag Dere outlined with respect to the 
territoriality of bays. Inasmuch as this i. a ċase of recent date, and of at 


‘VSes"League of Nations publications, Ve. it, Jerr ritorial Waters (II C. 74. M.39. pare 
V), pp. 187--192. 7 , 
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‘least equal importance with those which are frequently cited to illustrate 
the practice of Sweden? as to territorial waters, it should perhaps merit 
more attention-than has been given to it by American writers in the field of 
international law.’ This will be even more apparent when it is realized that — 
in the consideration of the case before the’ Swedish, courts, opinions were 
written ‘by such Swedish authorities as former Foreign Ministers Löfgren 
and Undén, Baron Staël von Holstein, and Dr. Torsten Gihl, and the German 
jurist Dr. Walter Schiicking.’ 

The case involved the seizure cf the German trawler Heinrich Augustin 
1.4 distance minutes outside of the line drawn from Halland’s Vaderé light- 
house to the Tylö lighthouse at the. entrance to Laholm Bay, January 19, 
1925., The vessel was alleged to have been fishing within Swedish territorial 
waters and was brought into the port of Halmstad by the Swedish gunboat 
Svensksund. There were some 5,000 kilograms of fish and two trawls 
sequestered, and the officers in command were summoned to appear in the 
magistrate’ s court to answer for “illegal trawling within Swedish fishing 
waters. The question dealt with the right of foreigners to fish at a place - 
which, according to the complainant, is Swedish outer territorial waters, but 
according to the defendant is open sea.. This involved a consideration of 
territorial waters, particularly the territoriality of bays and the Swedish 
position on this controversial subject. 

Laholm Bay * forms a gulf which can be marked off by a line between Lylö 
lighthouse and Héghallsudde, at which place the mouth is a little over ten 

= miles. However, the base-line mentioned above seems to be traditional, 
and besices it is the policy of Sweden to consider islands situated at the en- 
trance of a bay as forming a part of the configuration of the bay and to take 
the same as the basis for calculating the extent of the territorial waters. 

This has long been recognized by Swedish lew and was sanctioned by the 
Supreme Court of Sweden, November 14, 1927, in the case under review. 

The highest court of Sweden in its decision merely sustained that of the Göta 
Court of Appeal at Jönköping, which in turn, except for a minor point as to 
the, fine imposed, had affirmed the decision of the court of first instance at 

?Such as Grisbadarna. (this Journa, Vol. 4 (1910), p a2), The Elida (this JOURNAL, 
Vol. 10 (1916), p. 916), The Trave, end Tie Maja. 

è? Dr. Philip C. Jessup in his work, The Law of Territorial Waters and Maritime Jurisdic- 
tion (1927), pp. 413—424, discusses this case and cites the advisory opinion by Mr. Löfgren, 
but inasmuch as the additional opinions and the final decision had not been rendered in 
time to be incorporated in his treatment, the writer has thought it advisable to write this 
summary of the same. 

* All of these, and the complete record cf the case, are contained in the publication of the 
Swedish Foreign Office, Till Frågan om Gränsen för Sveriges Territorialvatien (On the Question 
of the Limit of Swedish Territorial Waters). For a brief review of this see this JouRNAL, 
Vol. 22 (1928), p. 717. 

5 Laholm Bay is situated just north of Skelder Bay off the straits between Swecen and 


Denmark. The exact place of the epee on of the German vessel was lat. N. 56° 32’, 
long: E. 12° 33’. , 


| 


t 


{ 
778 °° ‘THE AMERICAN JOURNAL OF INTERNATIONAL LAW . j 


t 


Halmstad where the action was institted. It was before the latter. 
tribunal that the advisory open cf Léf ; en, which i is cited by Jessup, was 
‘rendered. . 

Mr. Léfgren, recently Minister fcr For=-gn Affairs and then legal expert 
and adviser to the Foreign Office, in his r--morandum ê stated that Sweden 
has long claimed as within her jurisdictioa a limit of one geographical, mile 
or four nautical miles calculated from the “i.e of low water. To support this 
he cites numerous decrees since the katter aalf of the 18th century, various 
statements to foreign Powers, Swedish pcotests against violations of this 
limit during the World War, the memor: rdum of Frans v. Liszt in The 
Elida, etc. He also states that in genenl the outer limits of territorial ` 
waters will be’ parallel- with the outline of the coast. However, as, for 
instance, in the fishery decree of IV” ay i, 1871, the territorial waters are 
regarded as extending not only from the mainland, but from the shores of 
islands, small islands and ridges wick are rot constantly submerged.” Cen-. 
tury old tradition also, according to imter= tional law, he said, permits bays 
and gulfs of more than usually acc2pied wi ith to be included in the margiral 
jurisdictional area. Just how wide this may be is not determined. Mr. 
Löfgren discusses the six, ten, twelve, acd even sixteen and twenty-mile 
limits which have sometimes been uaheld i i the practice of States. He also 
speaks of the cannon-shot and range of vsébility theories. His own theory 
of the extent of the jurisdiction of =weda is a twelve-mile limit, which he ` 
derives through rather ingenious reasonag. The double three-mile zone. 
when applied to bays gives a territorial Surisdiction of six nautical miles. 
In the ease of Sweden, which supports Le four-mile limit, this would be 
eight miles. But in addition to this, Lé’rren would add, as once outlined 
by Judge John Bassett Moore,’ the four miles which is ordinarily added to 


= the double three miles to give the ten--rile limit, and which would give 


Sweden a limit of twelve miles. L5fgrer asserted that during the World: 
War, Sweden insisted ° that Laholm Bay and Skälderviken, were Swedish 
territorial waters, whether the - line ıt the opening of the bays were 
drawn at ten or twelve miles in ləngta The base line from Halland’s 
. Väderö lighthouse to the Tylö lightaous -is traditional, and the outer ter- 
_ ritorial waters must be counted four mile therefrom. 

_ Baron Staël von Holstein,?° supporting zhe defendant, in his errs to 


6 Till Frågan om Gränsen för Sveriges Territoris atten: pp. 11-19. This will hereinafter 
be cited just as Till Frdgan. See Jessup for a tr=rslation of this opinion. , 

‘7 See, for instance, the note of, the Swedisa Miri ter to the United States to Secretary of 
State Bryan, March 5, 1915: “Four nautice!l miles «7,420 metres) from the coast or from the 
farthest outlying islets or skerries which aze cot cort_nually washed by the sea.” Naval War 
College, International Law Documents, Internat cnal Agreements a p. 153. 

813 Annuaire de l Institut de Droit Intzraationca p. 146. 

-9 As in the Trave and the M aja. . _ 2 

10 Til Frågan, pp. 20-27. See also his articles. > which he refers in his brief, in 6 Révue 
de droit internationale (1924), and 13 Zetisciwift fear Völkerrecht (1925). ` 
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Léfgren’s brief, held that the original Swedish limit of territorial waters 
was three and not four miles, and that the present Swedish affirmation of the 
four-mile limit dates from the Norwegian rule of 1869. Furthermore, the 
sanction of international law is lacking for this expansion of the limit, but - 
until Swedish law is changed’ to accord with international practice the court ` 
was bound to apply the Royal Proclamation of 1871 which established the 
rule in effect. Von Holstein makes much of the fact that the Berlin Ober- 
prisengericht in The'Elida refused to uphold the contention of Professor 
Liszt which Löfgren used as support for his argument. Von Holstein 
argued that Sweden practically accepted a ten-mile limit during the war, and 
the base line should be drawn accordingly, between the points where the bay 
ceases to have the characteristic formations of a bay, which in the case 
of Laholm would be considerably within the points insisted upon by the 
complainant. He contended that no “one hundred years” tradition can 
be applied to Laholm Bay, as the first time that the Halland’s Vaderé-Tylé 
line was adopted was in the Swedish convention with Denmark in 1899. 
Hence the seizure of the German trawler did not take place within Swedish 
territorial waters where such seizure is authorized. 

To these arguments Mr. Löfgren replied. u In the first place, he stated 
that Swedish law is positive as to the extent o? the waters in which fishing is 
exclusively reserved for Swedish citizens, and that that constitutes a region: 

. of one geographical mile from the coast or off tae coast-lying islands. Hence 
whether or not this was in accord with accepsed international practice was 
not in point, as it was wholly within the power of Sweden to determine, 
within reasonable limits, its own marginal jurisdiction. He argued that 
the Swedish law of May 5, 1871, which is thé act cited, did not establish the 
manner in which the four-mile limit should be calculated at Laholm. How- 
éver, this indentation is included in the bays and gulfs of less width whose 
outer territorial waters are determined by a limit of four miles from the line 
connecting the outermost points of land on both sides of the bay. In 

. Laholm Bay these points consist of the Halland’s Väderö lighthouse-Tyl6 
lighthouse line as sanctioned in the convention with Denmark of 1899; but 
this convention was not a new departure, having been based upon long- 

established practice. Furthérmore, he continued, the Swedish Goverrment 

did not at any time during the war, as intimated by Holstein, ‘retreat from 

its position and accept a ten-m‘le limit. In tha ease of the Maja, which was 
captured in Laholm Bay, Sweden firmly insisted ups the status,of this bay 
as internal territorial waters. 
After a full consideration of the above arguments, the court rendered its 
decision as follows:” 
The exposition of both sides has not given any definite pidand for 


deciding how the limit of Swedish territorial waters at Laholm Bay was 
determined i in former days according to the Swedish law. 


at May 22,1925. Till Frågan, pp. 29-34. 12 Ibid., pp. 35-36. 
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However, in the convention tetwe r Sweden and Denmark, July 14, 
1899, regarding fishing rights in the -viters of these countries, the con- 
tracting parties proceeded on the ba: svhat unless agreement was made 
to the contrary the fishing priv To zhe whole Bay of Laholm should 
be reserved for Swedish citizens to = cstance of one geographical mile 
outside of a straight line drawn fran. Halland’s Väderö lighthouse to 
Tylö lighthouse. By the conveatioz — special concession was made to > 
Danish fishermen who were'to be pe~xcitted to fish 144 geographical mile 
within the outer limit. The fact that Denmark, who is Sweden’s closest 
neighbor in regard to the fishing waée:3 in question and at the time of 

‘the convéntion was undoubtedly nvr than any other foreign Power 
interested in keeping Laholm Bey œe for fishing, accepted the above 
stipulations, without doubt gives st» rg support to the assumption that’ 
the Swedish Crown even before she -p=vention maintained the concep- 
tion in regard to the extension cf Sezish territorial waters which was 

- embodied in the convention. 

Furthermore, inasmuch as it kas zz been proven that the Crown at 
any later date has failed to urhald tre same view, it may be considered 
as clearly demonstrated that tha Co rn for a considerable-period has 
treated as Swedish fishing waters E.e whole Bay of Laholm within a 
line drawn between Halland’s Vade t lighthouse and Tylö lighthouse 
and in addition a region situete1 wln one geographical mile outside 
of this boundary. 

Under such circumstances and in=-auch as. the Crown must be con- 

- sidered as having the power to dsteramne as it has the extent of Swedish 
fishing waters, the region’in questir must be considered as Swedish 
waters, and as it is indisputaole @e the defendant on the 19th of 
January, 1925, with his ship was tr=v_ing within said region, and that 
the ship was apprehended within tk: sme region, 

The Magistrate’s Court finds the 1-7endant guilty. . 


As has already been stated, the decisimn of the court of first instance was 
at once appealed to the Göta Cour: of \=peal at Jönköping. Baron von 
Holstein made a series of “critical obaerw tons” ! to the effect that the deci- 
sion was faulty both as to premises and a relusions, that the lower court had 
no jurisdiction over the case, that the Swedish four-mile limit was not ac- 
cepted by the nations of the world >efce the war, and during that period 
was opposed with such vehemence that - ae Swedish Government was forced 
to sée the necessity of no longer mairtaiz: 2 the same, and that the ten-mile 
limit, which has found acceptance in int=r2ational and more recent Swedish 
practice, should be drawn within Lahol= Bay between the points Långnäs — 
and Hoghalla, and the territorial limit «ulated from this line. 

To this the prosecutor, G. Falk, replEd -* that the question of a three or 
four-mile limit needed no further diszuscoz, as according to the rule of 1871 
one geographical mile from the coast or &rchest outlying skerries constituted 
Swedish territorial waters, and that the lesal advisers of the Foreign Office. 
had clearly shown that the Islands He:end’s Väderö and Tylö should be 
included in the configuration of Labolm Eay. 


13 Till Frågan, pp. 38-46. 1 Tbid., pp. 47-50. 
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The Court of Appeal upheld the reasoning and decision of the lower court, 
except as,to a. minor point of law involving part of the imposed fine.* 

Further appeal was then taken to the Swedish Supreme Court (Kungl. 
Maj:t). Before this body, after having reviewed the history of the case up 
to date; Dr. Walter Schücking wrote an opinion regarding the determination 
of the territorial waters of Sweden in Laholm Bay.!® Schiicking went into 
the principle of territoriality of bays, as the kernel of the case, as king the 
questions whether the seizure of the Heinrich Augustin did or did not take 
place within the territorial waters of Sweden, and whether the Bay of Laholm, 
as determined by the line drawn between the above mentioned islands, could 
‘be considered as inner terrivorial waters. In the first place, the German 
jurist outlined certain limitations which are imposed by international law’ 
in regard to the territoriality of bays. Afte? outlining the different theories 
held by States as to the width of thé mouth f bays, he stated that the prin- 
ciple of “‘historical bay” could not be invoked by Sweden in the case at hand. 
The convention of 1899 was too recent to permit that, and although Germany, 
upon Sweden’s protest in 1917, gave up the Maja, she did not do so without 
definitely stating that she. did not agree with the Swedish contention." 
He contended that the line Tylé-Vaderé cannot be used as the base for de- 
termining the territorial waters, because by. so doing a bay of more than ten, 
even more, than twelve, miles is made territorial waters without any his- 
torical tradition for the same; this line connects not two points wishin the 
bay, but two islands, and inner territorial Waters must be determined by a 
line within the bay. From the limitations which are imposed by interna- 
tional law upon the territoriality of bays it follows, he said, that the place 
where the steamer was seized cannot be ecnsidered as a part of the terri- 
torial waters of Sweden. As to Laholm Bay, there exists only the precedent 
of the 1899 convention. This was an agreement between Sweden and Den- 
mark and its provisions have no binding effect upon Germany. He concluded 
that, in case the highest court of Sweden saould sustain the previous con- 
tentions, Germany would have the right to have the case further considered 
through such international machinery as might be available. 

Mr. Schiicking’s arguments were answered in an opinion by Professor 
Undén, former Minister for Foreign Affairs, end expert in international law.' 


_He states that Schiicking endeavored to show that international law provides 


a settled rule in regard to which bays may be classed as internal territorial . 
waters. ‘Thisrule, according to the German jurist, includes only bays whose 


- mouths do not exceed ten miles in width. Wider bays can only be classed 
as internal territorial waters in case they are historically such. This Schiick- 


ing supports by the rule of The Hague tribunal in the Newfoundland Fish- ' 
eries Case, by “a strong tendency among latest authorities in international _ 
8 Till Frågan, pp. 58-54. . 16‘Tbid., pp. 56-76. 


W bid., p. 70. Cf. The Elida, this Journan, Vol. 10 (1916), pp. 916-921.” 
18 January 25, 1927. ` Till Frégan, pp. 77-92. 
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law to agpi the. Tamie limit as ths gererally accepted norm,” and by a 
~y- statement that this limit is not completely reign to Sweden. Undén then 
quotes a number of recent writers in internetional law: to refute Schiicking’s 
argument that they support his thesis.®. On the contrary, he SAYS, these 
_ Citations serve to demonstrate that severa. States have included as internal 
“ territorial waters very wide bays on the ground that they have vital interests 
/ in maintaining such a position. Hirally ne concludes, the rules for’ the > 
determination of coastal waters outside of Leholm Bay, according to Swedish 
law, are notin conflict with internetic mal Ew. e 2 
5 Dr. Undén’s ‘refutation of Schiicking is eontinued by -Dr. Torsten Gihl, 
expert and. archivist in the Foreign Office?" Gihl begins by attacking the: 
German writer’ s interpretation of the Nort Atlantic Fisheries Case, saying 
. that the decision of the tribunal it in, oe CAJE ya established the following 
points: ` . . ne 
L The method viici is‘ appled aon) the, calculation: of territorial” 
oa in general (in that case the thramile ‘limit) is not anpleebe ee 
A 
Neither can the silent as tc ten or-t-velve-mile limits as the seater l 
~ wi idth for territorial bays, asin cerzain ater international agreements, ba 
uses as constituting universally accepted rules of international 
ay. 
3. Correnti, laws and long-estatl'shed usage are, to be sure, good: 
_ grounds for declaring a bay territora_; but on the other ‘hand, the 
absence of such:facts should not mean taat a bay should be regarded as 
„subject to the three-mile limit or (to 2~ntinue the line of reasoning of 
“the court), the ten or twelve-m-le limi e 


f 


Di: Drago in a dissenting opinion vould haze the court apply the ten-mile 
rule, but, as stated by Dr. J ames Brown Sect,” this is res inter alios acta S0 ` 
far as the United States is concerned; aad Cial contends that the same is‘also - 
true in this case so far as Sweden is concern242_Gihl then-attacks each one 
of the other points presented by Schiicxing He cites the case of the Fager- 
~ ness ® žo the effect that.“‘there is, apaczt fram conventions, no authority for , 
‘ fixing tke limit at ten miles.” The rarge o° vision rule and the cannon-shos 
Rs he states, are both applicable to Lasolm Bay, and the latter is the 


19 He cites Lawrence (French ed. ), p. 146; Strup 2d ed., p. 75; Hall, 7th al p. 162; 
Vorwerk in Wörterbuch des Volkerrechts, Vol. -, p. -C7; Hyde, Vol. I, p. 258; Oppenheim. 
3d ed., Vol. I, p. 342; Rivier, Vol. I, p. 154; Voa Ullnsnn, Völkerrecht, p. 294; Pitt-Cobbett, 
‘4th ea (Eellot), p. 147; Cecil Hurst in Brit. Yearbo-k of Int. Law, a ae p. 54; West- : 
lake, 2d ed., p. 191; Fauchille, Vol. I; pt. 2, p- 386. ' 

20 Till Frågan, pp..92-119. e ; 

21 Cites Scott's commentary on the Newfcundl-rl Fisheries atbitration as found in t 
Schiickirg, Das Werk von’ Haag. 

22 The decision in the Newfoundland Fisheries Caso is printed i in this JOURNAL, Vol 4. 
(1910), p. 948, and the dissenting opinion af p 988. ` 7 , 


= 


23 Law Reports, Probate Division (1926), p. 185. . l , 
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principle which Schiicking himself presents as the most general international 
practice in his memorandum to the League of Nations Committee on Codifi- 
cation. Gihl continues that, inasmuch as there is no generally accepted rule 
of international law giving a maximum measure for the line which in bays 
constitutes the boundary between inner and outer territorial waters; it 
follows that it is the right of each State within reasonable limits, to say which 
of its bays are’to be considerad as-territorial, a right which is more strongly 
grounded in regard to bays than í in questiops concerning territorial waters 
on the whole.* ; 

Finally, Dr. Gih] outlines the eoi of Swedish law on the question of 
‘determining the territoriality of. bays, with- particular reference to the Bay - 
of Laholm, and reaches the conclusion that the outer territorial waters in 
this case can be considered as extending the usual distance; one geographical 

‘ mile, measured from ‘the line drawn from Halland’s Väderö lighthouse to 
„Tylö lighthouse. The use oi this’line and the method for its calculation 
he claims is not incongruous. It simply means that the territorial waters, 
instead cf following closely all the sinuosities of the coastline, follow the main 
. general direction of the ‘coas:, andthe base line is determined by binding 
together the outermost: points dn the coast, whether these be on the main- 
land or on islands. ‘This, he says, is often the case in both Swedish and ‘ 
Norwegian practice, and, through the works of Kleen and Aubert, it is 
familiar hot cnly to Scandinavia but also to authorities on international law 
in other countries. Fulton, for instance,” refers to the same fully, and even 
says that from the point of view of fishing rights this practice is advantageous 
to the North Sea Convention agreements. The same practice is followed for 
the Baie des Chaleurs, the boundary of which is determined by a line drawn 
between the lighthouse on Birch Point on the Island of Miscou and the light-. 
house at Macquereau Point; for the Bay of Mira where the line is drawn 

‘between the lighthouse on the eastern -point of Scatari Island and Cape 
Morien; and for St. Mary’s ‘Bay where Long Island and Bryer Island are 
part of the coastline of the bay. These illustrations were all emphasized by 

the Hague tribunal. Hence. he concludes, the delimitation of Sweden’s - 

' territorial waters at Laholm Bay has the support not only of Swedish positive 
law, but is‘also in full accord with established international practice. 

As stated at the outset, the Supreme Court of Sweden sustained the deci- 
sion of the lower courts. In part the decision read :* 


On the grounds established’ at the magistrate’s court, the place -` 
where the apprehension of the trawler took place must be considered 
j as being within Swedish territorial waters. . ... 


ERIC CYRIL BELLQUIST 


J į 
4 PUL Frågan, p. 110. E The orarit of the Sea, p. 669 et seg. 
% Till Frdgan, pp. 120-121., 
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; 2 ERRATUM 
The aiios of the eo upon. Tare Hagu- Conference on the Codification 
of International Law, printed in the Januezy, 1930, issue of the JOURNAL, 
regrets that in the list of governments repkring to the questionnaire of the 
' League of Nations, the Commonwealth -f Australia was inadvertently 
omitted. : 


` 
y 





( 


Frank Hoyt Wood (Ph. D. T g, 1900). Professor of History, 1902-1916; 
‘and since 1916 James Shorey memorial “rofessor of Political Science at 
Hamilton College, died on August 22, 1930, st Babylon, L. I. Dr. Wood was 
one of the most ardent supporters of -he se=nce of international law and all 
efforts toward the peaceful settlement of -aternational disputes. His pri- 
mary interest was in teaching rather shan ic research, and his influence was 
very widespread because of the popularity © his courses in international law 
and international relations. These 1e cossidered as opportunities to in- 
crease the ranks of those who strive to look at international relationsfrom a 
world viewpoint. As a regular atterdant =t the meetings of the Teachers 
of International Law, he stressed zhe need. 3f teaching the principles of in- 
ternational conduct outside the technical l-w courses. Widely read in the ~ 
literature of his chosen field, he had travel=d in the Orient and in the Near 
East, as well as in Europe, in order the bette to grasp the manifold problems 
. which faced nations in their relations with + ae another. His colleagues and 
friends in the American Society of Internati-nal.Law will read with sorrow of 
this passing of a fellow student. 


FRANK HOYT woop, F:64-1930 i 


f Warrer H. C. Laves 
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CHRONICLE OF INTERNATIONAL EVENTS 


` For Tum Perion Mar 16-Aveust 15, 1980 
(With references to earlier events not previously noted) 


WITH REFEREN CES 


TEET B F. I. F., Bulletin de L'Institut ‘Intermédaire International; B. I. N., 
, Bulletin of international news: C. S. Monitor, Christian Science Monitor; Clunez, J ournal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional 
Record; Cur. Hist., Current History (New York Times); Europe, ~ T Europe Nouvelle; Ev. 
Agr. Ser., U.S. Executive Agreement Series; F. P. A. I. S., Foreign Policy Association 
Information Service; G. B. Treaty Series, Great Britain, Treaty Series; J. L. O. B., Interna- 
. tional Labor Office Bulletin; L.N.M.S., League of Nations Monthly Summary; L. N.O.J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin: : 
L. N. T.'8., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press reloaecs, U. S. State Dept. press release; T. I. .3., Treaty Information Bulletin, U.S. 
State Department; U.S. C. R., U. 8. Commerce reparta. 
J anuary, 1980 
16° Boutvia—Denmark. Sigred most-favored-nation commercial treaty in La Paz. 
U.S.C. R., May 26, S p. 527. 
February, 1930 
17 ~~ Curvess Courts IN SHANGHAI Agreement signed at Nanking between Great Brit- 
i ain, Brazil, Netherlands, Norway, the United States and China relating to the Chi- 
nese courts in the International settlement at Shanghai, with relative exchange of 
notes and declaration. Text: G. B. Treaty Series, no. 20 (1930), Cmd. 3563. 


25 to Mar. 29 DANZIG. Correspondence between Danzig and Secretary General of League 


= 


UN 


( of Nations regarding participation of Danzig in international treaties and 
- agreements. Text: L. N. O. J., May, 1930, p. 470. 
March, 1930 eS 


7 to May5 Great BRITAIN—NETHERLANDS. Exchanged notes on recognition of certifi- 
cates of airworthiness. G. B. Treaty Series, no. 26 (1980), Cmd. 3613. 


10 GmxMany--Harri; Signed most-favored-nation commercial treaty. U. S. C. R., 
, June 23, 1930, p. 766. 


15 Ausrria—Great Brrrain. Signed agreement in regard to liquidation of Austrian 
` properties, with exchang2 of notes. Gt. Brit. Foreign office. Austria, na. 1, 1930, 
r Cmd. 3555. ` 
April, 1980 > 
5 Sparn—Untrep Srates. Exchanged notes regarding exemption from couble in- 
come tax of profits accruing from shipping. T.I. B., May, 1930, p. 10. 
10 Grerce—-Potanp. Signed most-favored-nation commercial treaty at Warsaw. 
U.S.C. R., June 23, 1930, p..767. s 
12 France—Hartt. Signed commercial convention at Port-au-Prince. U. S. C. R., 
July 14, 1930, p. 114. R 
12 Mexico—PanamMa. Exchanged ratifications of aae and protocol of June 
9, 1928, òn consular duties, rights, immunities, etc. P. A. U., Aug., 1980, p. 849. 
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` \ Pe i 

28 to June 5 Porno Rouri.  Exchanġed aotesr-specting situation pone by attempt 

, - 30 blow up building occupied by tke F: assi diplomatie mission in Poland. Texts: 

Da Soviet Union R., July-Aug. .» 1930, p. 112. 

29 Cetie—Perv. ' Signed agreement governingestablishment of police for international 
boundary lne., i A. U., July, 198C p. m2. : o 
- May; 1939 a 


ub” May 6 and 46, 1930, pp. 16 and 11. 


AFGHANISTAN-—-Great BRITAIN. “Bxchangzc fetes iin ‘treaty relations! 
` Text: G. B. Treaty Series, no. 23 (1959), Gre. 3592. - 


7 , Fowanp—Porrvaat. Most-favored'zatior ommercial agreement dened at Lis- 
Coo ‘bon March 8, 1930, came into foree. U.8.C. Ru, June 23, 1930, p. 766. ~ 


gi. Gxt Canin Britain. 'Exchane2d rAfications of agreement in regard , tó- 


: ~se 


5-15 RAILWAY Gis € interna aea heldi in Madrid. “N. Y. Times, i 


liquidation of German’ properties, Londox, Dec. 28, 1929. “Text: G.' B, Treaty ` 


, Series, no. 21 (1930), Cmd. 3580. e i 

D  BELGIOM—PERSIA. Signed moa arasinan commercial Ha U. S.C. Ru; 
June 238, 1930, p. 766. £ 

9- Grrmany—GRrEAT Beira. ,Exchanged ias ismi aniey on termination’ 


of occupation of German territory, . Texs: G, p. Arent Series, no. 25 (1980), 


( "Cmd. 3605, ` , MO 
12 to June 7 Bruus or Excmanas. Internat onal 2nference met in Geneva and’ adopted. 
reveral acts relating to- bills of exchange sid promissory-notes. L. N. M. Ko 
i Mýy-June, 1930, pp. 86 and 116. Texts: © N. O. J., Sept., 1930, p. 985.. 

12 Gaman Inian FREE STATE. Signed metaal meray oe: commercial, 
; . treaty. U. S. C. R. June 23, 1930, p. 76L >- : Nd 
14 eee O Signed sreat- f friendship, non-aggression, coöpera-f 

tion;and arbitration. at Prague. B. 1. N., May 22, 1930, p. 13. , 
14  EBTONIA-—FINLAND. ‘Exchanged ratifizatior= of annex to commercial ena 
` of Oct. 29, 1921, signed Mar. 16, 1982. L 3. C. R. , Aug: 11, 1930, p. 368; 7 
16 „Cama France. Signed'treaty at Nenkin:: governing trade between France and 


- Indo-China. B.T. N., May 22,1980 C-E Monitor, July 25, 1930, p. 1., - Text: i 


‘ Europe, Sept. 6, 1930, p. 1296. - 

17  EÛroreAaN FEDERATION. . Aristide Eriand’s n-morandum was submitted to 26 gov“ 
ernments on May 17, with request for reple before July 15. ‘Text: N. Y. Times, 

May 18, 1930, p. 30. Int. conciliaticn, Spe~ial bulletin, June, 1930. G. B, Mise 


l 
ker 8. B. I. N., July 31 to Aug. 14. 1986. C.S. Monitor, Aug. 25; 1930, p. 1. 
‘Nation (N. Y), July 30, 1930, p. 112 Tūrs (London), July 15, 1980, P- 14. 

17 UR3PARATION Commission. Ended its l£bors -x Paris as Young Plan came into force, 

i Cash and investments representirg balane standing to creditor Powers turned. - 


over to Bank for International Setiemeats-by . a P: Gilbert, Agent “General. 
' N.Y. Times, May. 18, 1980, p. 27. ' a “of 


19  Franon—Ganmany. Agreement or: liquida-i mn of private claims, signed Dec, 31, - 


© ` 1929; came into force with the Young Plar. B.I. N., May 22, 1930, ps 21. 

19 N ORWAY-—ÜNITED Srares. _ Supreme Jour ef the United States delivered opinion 
' t oa construction of treaty of amity ard commerce of 1783 with Sweden. Treaty 
by keld not to’ permit conveyance of lard in olation of State restriction; not to 

` release citizens of foreign country fon reasxable obligations. Text: U, S. Daily, 


x 
5 “E y P . t $ + ; a 3 7 A 4 
$ \ 


3 ? p 


May 22, 1930, p. 8; this Jourwan, infra, p “95. , E oa poa 
t % zi > + R 


i 


* Ser. no. 10, 1930, Cmd. 3595. Repkes reze ved from most of the countries wels . 
. comed the principle, and many agreec to a-t-nd conference at Geneva on Septem- , 


i 


t 


^S 


a 


i 
é 
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20 BANK ror INTERNATIONAL SETTLEMENTS. Opened its doors at Basel forthe business 
authorized by its statutes. Shares in the benk were offered for public subscrip- 
tion. On July 5, issued its first balance sheet. B.J.N., May 22 and July 17, 1930. 


20 CHINESE EASTERN RAILWAYS CONFERENCE. Opened in Moscow. Pacifie Affairs, 
June, 1930, p. 675. 


20 to July 7 Loap Line ConrERENCE. International conference on load lines convened in 
London on May 20. U.S. delegates: T. I. B., May, 1980, p. 13. N. Y. Times, 
May 30, 1939, p. 8. On July 7, 27 countries, including the United States, signed 
convention. Wash. Post, July 8, 1930, p. 2. Times (London), July 8, 1930, p. 16. 


21 ‘ GERMAN Reparations. Final report of S. P. Gilbert published, covering execution 
- of Dawes Plan during the fifth annuity year and the transition period up te May 17, 
when the New Plan formally entered into force. Times (London), June 16, 1930, 

p. 13. N.Y. Times, June 16, 1930, p. 1. 


21 WIRELESS STATION FOR LEAGUE. Agreement for establishing of wireless station for 
League of Nations signed by Secretary General and representative of the Swiss 
Government. B.T. N., June 5, 1980, p. 20. 


22 Great Brrrarn— Rossia. Signed temporary åsheries agreement at London. Text: 
G. B. Treaty Series, no. 22 (19380), Cmd. 3583. 
d 


22 Permanent COURT OF INTERNATIONAL, Justicz. Committee of jurists, studying 
procedure for conferring upon the court jurisdiction as a court of appeal from in- 
ternational arbitral tribunals, concluded its work, and adopted three proposals: 
(1) States should insert in arbitration treaties clauses providing for jurisdiction of 
the Permanent court, (2) Adoption of special protocol making court competent to 
decide on validity of arbitral awards, (3) Should be duty of States to bring a case 
before the court should an award be disputed. B. I. N., June 5, 1930, P. 22. 
L. N. M. S., May, 1930, p. 110. 


22 Syra. French High Commissioner promulgated the new constitution in Paris and 
in Damascus. Times (Londen), May 23, 1939, p. 1e: F. P. A. N. B., May 30, 
1930. B.I. N., June 5, 1980, p. 23. pa : 


23 . Brexeroum—Francs. Signed convention for establishment of an air line, linking 
France and Belgium with Central Africa and the Congo. B.I. N., June 5, 1930. 


24 $Eqaypr—Unitep Strares. Temporary commercial agreement arranged by exchange 
of notes. U.S.C. R., June 9, 1930, p. 655. T.I. B., May, 1930, p. 9. 


24 EZTRATERRITORIALITY IN Cuma. American consuls in various cities of China is- 
sued to American citizens in China a statement by Washington State Department 
that American Government considers rights of Americans in China unaltered by 
Nanking declaration of Lec. 28, 1929. N. Y. Times, May 25, 1930, p. 2 


24 Youna Pran Bonns. Conference on conditions of issue of Young Plan bonds de- 
cided that issue should be called “The International Five and a half per cent loan 
of the German government.” B.I. N., June 5, 1980, p. 22. Six agreements were 
signed on June 10 by representatives of nine nations, for issuance of the $300,000,- 
000 loan on June 12, including a general omnibus contract covering whole arrange- 
ment, a general bond agicement, and other documents. N. Y. Times, June 11, 
1930, p. 11. ` ies 

26 >° Canapa—Untrep Srates. Signed convention for protection of sockeye salmon 
fisheries of Fraser River system, and for establishment of International Fisheries 


Commission of six memters. U.S. Daily, May 27, 1930, p. 2. Prese releases, 
May 31, 1980. Text: Cong. Rec., June 19, 1930, p- 11656. j 


f s 
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27  Carms—-Unxiren Srares. Signed contensiow_for prevention of smuggling of intoxi- 
eating liquor. U.S. Daily, May 23, 9& p. 3. Press releases, May 31, 1930, 
p. 270. 

27 GzrmMany—TorRKny. Signed most-favored-Eation commercial treaty at Ankara, 

. U. S. C. R.; July 28, 1930, p. 242. 

27 to July 27 PALESTINE. Statement with -egarc zo British policy in Palestine issued in 
London on May 27. Times (London), Py 28, 1930, p. 15. Cmd. 3582. On 
June 26, the Wailing Wall Commissior. b==i its first public session in Jerusalem. 
Times (London), June 27, 1930, p. 13. Ocial report of Arab delegation to Lon- 
don, read in Jerusalem on July 27, sated taat Britain had promised the Arabs in 
Palestine certain administrative changes. V. Y. Times, July 28, 1930, p. 5. 

28 NETHERLANDS—-YUGOSLAVIA. Signed treaty of commerce and navigation in Bel- 
grade. B.I. N., June 5, 1930, p. 2E. 

28 Prersta—Norway. Signed treaty of friead:Häp, commerce and Eavenuony in Paris. 

, B.I. N., June 5, 1980, p. 22, 

30 MARITIME CONFERENCE. 25th annualmeet-rz of the Baltic and International Mari- 
time Conference opened in Copenhazer. “imes (London), May 31, 1930, p. 11. 

31 Dsnmark—Torxey. Signed most-fa~orsd-zation treaty of commerce and naviga 
tion at Ankara. U.S.C. R. , Aug. Z1, 198 4, p.368. 

June, 1980 

1 JAPAN—-LITHUANIA. Signed most-favored-x tion trade agreement. U. S. Daily, 
June 3, 1930, p. 10. 

2 Dran Sra Saurs Concession. Document -elating to Dead Sea salts concession 
signed Jan. 1, 1930, made public. R.T.F, June 5, 1930, p. 21. Cmd. 3326. 

2  Emparao on Arms. State Departmant ausounced that exportation of arms to 

f China will continue to be governed bo to- President's proclamation of Mar. 4, 
1922. Press notice, June 2, 1930. 

3 to July 10 Leaaue or Nations Permanest PTanpates Comuisston. Met in ex- 
traordinary session on June 3 to consid2=r =ritish document on Palestine. Times 
(London), June 4, 1930, p. 15. On July 1¢ t made its report to the League finding | 
British mandatory power unsuccessfial. Z Y. Times, July 11, 1930, p. 9. 


5-23 German DEBT SETTLEMENT. On Jun: & F- sident Hoover approved H. R. 104809, 
an act to authorize the settlemen: ot the t.»_ebtedness of the German Reich to the 
United States on account of the awarcs ci the Mixed Claims Commission (U. S. 
and Germany) and the costs of the Uni-ed States army of occupation. Public 
no. 807—7 1st Cong., 2d sess. On Juze 3, Le Secretary of the Treasury announced 
the signing of the agreement authorized br -ct of Congress approved June 5, 19380. 
Summary: U.S. Daily, June 24, 199), >. . Text of agreement: Cong. Rec., May 
22, 1980, p. 9747. i 


5 Great Brrraw—Unirep Srares. Excaarged notes regarding interpretation of | 
Article 19 of the London PEE Treaty, 1330. G. B. Misc. Ser. no. 11 (1930), 
Cmd. 3597. 


6 GERMANY—POLAND. Findings of Pclis2-Carman Joint Commission on frontier 
affray at Neuhofen published. B.Z., MN., Time 19, 1930, p. 14. 


7 to July 21 "LONDON NAVAL TREATY. Exchengsof notes completed on June 7 between 
the United States, Great Britain ard Jagen relative to Article 19 of the treaty. 
Texts: Press releases, June 7, 1930, p 261. Cmd. 3597. T.I. B., June, 1930, p. 3. 
Statement of President Hoover and racio =>eech of Secretary of State Stimson of 
June 12, 1930, made public on June 14. Iəxt: Press releases, June 14, 1980. On 


- 


10 


10 


10 


12 


14 


14 


4 
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. June 23, treaty was reported to Senate without reservation by Foreign Relations 
Committee. U.S. Daily, June 24, 1980, p. 1. On July 7, President: Hoover sent 
message to special session of the Senate, expressing his views on the treaty. Text: 
Cong. Rec., July 7, 1930, p. 2. On July 21, the Senate consented to ratification of 

- treaty, with reservation made to resolution of ratification. Text: Cong. Rec., J uly 
21, 1930, p. 390. 

Mrxup Crams Commission (United States and Mexico). Appointment announced 
of Dr. Horacio Alfaro of Panama as presiding commissioner of General and Special 

' Claims Commissions. Press releases, June 7, 1930, p. 285. 


Rumania. Prince Carol was proclaimed King Carol II by National pune 
B. I. N., June 19, 1930, p. 17. 


Grance—Turkzy. Signed treaty of friendship at Istanbul. Greece will pay in- 
demnity in connection with property settlements and exchange of population. 
N. Y. Times; June 11, 1930, p. 13. Times (London), June 11, 1930,fp. 14. N-Y. 

Times, June 29, 1930, IL, 3. 

Inpian Statutory Commission. Sir John Simon’s report published in three eel: 
umes, Cmd. 3568, 3569, 3572. Provides for a round-table conference on India in 
the fall of 1930. Nation (London), June 28, 1930, p. 398-399. 


INTERNATIONAL LABOR ConFERENCE. 14th conference opened in Geneva with 51 
States represented. B.I.N., June 19, 1930, p. 16. Europe, July 19, 1930, p. 1092. 
On June 28 adopted project of convention concerning forced labor. Text: Europe, 
Aug. 2, 1930, p. 1165. . 


Rio GRANDE ComPaActT. Agreement between Colorado, New -Mexico and Texas, 
signed Feb. 12, 1929, approved by Congress. Text: Cong. Rec., June 10, 1930, p. 
10850: Boundary lirie to be changed. N. Y. Times, July 20, 1930; ITT, 8. 

Saveetrre Question. Letter of Department of State dated Feb. 25,.1930, made 
public, replying to letter from League of Nations dated Oct. 12, 1929, requesting 
views of American Government on the question of smuggling. Text: V. 8. Daily; 
June 13, 1930, p. 4. Press releases, June 14; 1930, p. 299. T. I. B., June 30, 
1980, p. 12. : 

CHINA—GREAT Brrram. Correspondence on E E dated Sept. 6 and 
Nov. 1, 1929, made public in London. C. S. Monitor, June 14, 1930, p. 1. 

Narcotic Bureau. Porter bill (H. R. 11143) creating a Bureau of Narcotics under 
Treasury Department, replacing the Federal Narcotics Board, signed ky President 
Hoover. U. S. Daily, June 16, 1930, p. 3. Pub. Kes.—no. 96—-71st Congress. 


16 to July 31 PERMANENT Court OF INTERNATIONAL JUSTICE. Opened 18th ordinary 


17 


18 
18 


18 


19 


session on June 16 to consider Greco-Bulgerian question. L. N. M. 8., June, 
1930, p. 125. On July 31, gave advisory opinion as to interpretation of Greco- 
Bulgarian Convention signed Nov. 27, 1919, concerning position of emigrants. 
B. I. N., Aug. 14, 1930, p. 23. Summary: L. N. M. S., July, 1930, p. 139. 
Tagiwr Acr. Hawley-Smoct Tariff Act signed by President Hoover. U. S. Daily, 
June 18, 1930, p. 1. Public no. 861—71st Ceng., 2d sess. i 
Earpr—Persia. Signed treaty of commerce. B. I. N., July 3, 1930. 


Esronra—Untirep Srares.. Exchanged ratifications of treaties of arbitration and 
conciliation signed Aug. 27, 1929. U.S. Treaty Series, no. 816-817. 


GERMANY-——RUMANIA. Signed provisional most-favored-nation commercial agree- 
ment. U.S.C. R., July 7, 1930, p. 53. 

East Arnica. - Memorandum on native policy in East Africa and sonslusoue reached 
by the British Government in regard to closer union in East Africa, issued as 
White papers. Cmd. 3572-3574. C. S. Monitor, June 20, 1930, p. 1. 


/ 
\ 
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19 GREÈCE—UNITED Srares. Signed gereral testy of arbitration and a treaty of cor- 
ciliation in be U. S. Daily, Jure 20, 1930, p. 2. T. T. B. a 1930, 
p.i. ' 

19 HAGUE AGREEMENTS. Menida on rene sts of: United Kingdom ie Hague 
agreements, and text of Trust Agreement } ctwveen creditor governments and Bank 

for International Settlements, mace punz. (Cmd. 3598. ), Times (London), 

June 20, 1980, p. 15. ` 4 
; ; f 7 

19 ~ Poranp—Unirep STATES. Signed conventz for prevention of M intoxi-+ 
cating liquors into the United Statzs. Pees notice, June 19, 1930. , T. I. B., 
June, 1930, p. 6. 

21 DENMARK—LITHUANIA. Signed most-favor= nation treaty of semanas and navi- 
gation at Kovno. U.S.C. R., Aug 11, E=0, p. 368. 


23 Garimany—Unrrep Srares. Signed: agreers.-tts to carry out provisions , of treaty 

, by which all accounts held agairst o by‘the United States will be fully’ . 

“discharged. Wash. Post, June 24, 1330, p- 7. U.S. Daily, June 24, 1930, p. 1. 

23 Potanp—RvUMANIA. Signed treatr-a: trac sag navigation to replace treaty of 

1921. B.I. N., July 3, 1980, p. 24. 

25 BELGIUM— SWITZERLAND. Eyxchanged ratili ations of isi avorcd nanii com- 
mercial-agreement, signed Aug. 26, 1929. 7. S.C. R., Sept. 1, 1930, p. 560. 

276; Cuina—Hever.. Signed treaty of amity andsommerce. B.T. N., July 3, 1930. 

27 Carna—Unitep Srares. Signed erbitratict treaty in Washington. U. i Daily, 
June 28, 1930, p. 2. T. I. B., June, 1930 = 1. 

27 CZECHOSLOVAKIA —RUMANIA. Signed mos—avored-nation treaty ME sp2- ° 
cial customs agreement. Times London}, -une 28, 1930, p. 11. : 


j 


’ 
ti 


27 PERMANENT COURT OF ARBITRATION. Lor 1 Bankey and Prof. A. P. Higgins con- ` ` 


firmed as British members jor six yzars. ~tmes (London), June 28, 1930, p. 12. 
30 CHANNEL TuNNeL. House of Commons rvzcted plan after Premier ‘MacDonald 
gave reasons for ‘opposition. C. S. Montz, July 1, 1930, p. 1. N. Y. Times, 
July 1, 1930, p. 9. 
30 EUROPEAN Cusroms Union. Represeatatiwe supporters of the scheme of a customs ' 
union from fourteen countries met ic Pari. B. I. N., July 3, 1930, p. 27. 
30 ` Great Brirain—lInag. Signed treaty unce- which Iraq will come into complete 
independence on entering League of Nati«r= in 1982. N. Y. Times, July 2, 1930; . 
pi 1.. Summary:' Times vane), July +, 1930, p. 14. B. I. N., July 3, 1930, 
Cmd. 3627. 
30 . RHINELAND OCCUPATION. Evacuation coms=ted and proclamation issued by Presi- 
dent Hindenburg. N. Y. Times, „July 1. 1930, p. 1. Times (London), July 1, 
_ 1930, p. 16. ; 7 
July, 19380 ` l , 3 
1 Passports. State Department announced +t President Hoover had signed a bill 
reducing fee from nine to-five dolars. P-es releasés, July 5, 1930, p. 4. 
2° HARRAH Cram. Settlement anncunzed o aim of Charles J. Harrah, American _ 
citizen, against Cuban Government, by p. zment of $350,000. Text: U.S. Daily, 
July 5, 1930, p. 14. Press releases, July E 930, p. 5. 


2 | MALTESE DISPUTE. On July 2, the Constitažon of Malta of April 14, 1921, was sus; ' 


pended by the British Government. follo+.ag, negotiations with the Vatican over 
differences existing between Church and; tte in Malta. B. T. N., July 17, 1930. 
Correspondence with Holy See: Gi Brit —sreign office, Holy See no. 1 (1930), 
Cmd. 3588; Vatican White Book'of June, “330. 


\ 


ar 
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CIrzENsHIP oF Mannin Women. Act to amend the law relative, to’ citizenship 
and naturalization of married women approved by the President.: Public ‘no. 
508 —7 1st Cong. 


LATVIA—UNITED STATES. Exchanged ratifications of treaties of arbitratión and 
conciliation’ of Jan. 14, 1930. U. S. Treaty Series, no. 818-819. 


CsrıLE—PsRU.. Mixed Boundary Commission announced agreement over boundary 
line. C. 8S. Monitor, July 15, 1930, p. 5. 


GERMANY— UNITED STATES. ‘Signed extradition treaty. N. Y. (Limes, July 13, 

` 1980, p.17. ° 

CONFERENCE ON FRONTIERS OF Trax AND TRANSJORDANIA. Opened in Paris. 
B. I. N., July 17, 1930, p. 21. 


Vm ALONE. Appointment announced of Judge Lyman P. Duff, Canadian arbitrator. 
N. Y. Times, July 15, 1939, p. 12. Press releases, July 19, 1930, p. 32. 


RUSSIAN CLAIMS AND CountTERCLAMS. Members of joint committee announced by 
British Foreign Secretary. B. ILN. July 17, 1930, p. 24. 


GUATEMALA—HONDURAS. Signed agreement: to arbitrate their boundary dipaké, 
Text: U. S. Daily, July 1&, 1930, p. 3. Press releases, July 19, 1930. 


InTERPARLIAMENTARY Union. Opened 26th conference in oye Gallery of the 
House of Lords. N. Y. Times, July 17, 1930, p. 22. , 


NETHERLANDS——Unitep Srares. Exchanged ratifications of treaty of arbitration, 
signed Jan. 13, 1980. U: S. Treaty Series, no. 820. 


Bottvia—Paraauay. Restoration of status quo, disturbed in December, 1928, by 
dispute over Chaco. territory, officially accomplished by exchange of Forts Bou- 
queron and Vanguardia. C. S. Monitor, J uly 25, 1930, p. 1. N. Y. Times, July 
25, 1930, p. 5. , 

Cusa—Unrrep Srares. Sizned parcel post agreement at Post Office Department, 
effective Sept. 1, 1980. U. S. Daily, July 25, 1930, p. 1. Ea 


SHUFELDT Cram. Arbitrator rendered an award in favor of the United States in ` 
claim of the United States, in behalf of P. W. Shufeldt against Guatemala. Presa 
notice, Aug. 20, 1930. ` 


Mexican Deser. Announcement made that agreement for settlement of the $500,- 
090,000 debt of the Mexican Government and the Mexican National Railways, had 
been reached by international commission of bankers and the Mexican Minister 
of Finance. N. Y. Times, July 26, 1980, p. 1. B.I. N. July 31, 1930, p. 25. 


Paesia—Turkey. Exchanged ratifications of treaty of friendship and security, 
signed Apr. 22, 1926. B.I. N., July 31, 1920, p. 25. 


. August, 1930 
1-5 [ĪNTERNATIONAL Marime Commirtep:. Helc session.in Antwerp. N, Y. Times, 


2 


2 


4 


6 


i 


Aug. 6, 1980, p. 9. 


FRANCE—PoLaANp, Signed commercial aviation donano in Warsaw, to remain 
` in force for ten years. B.I. N., Aug. 14, 1980. 


. Traty—Rvssta. Signed trade agreement favoring mutual exchange of products. 


B. I. N., Aug. 14, 1930. 


Rumanra—Yuaostavia. Signed temporary commercial agreement at Bucharest. 
B. I. N., Aug. 14, 1930. 

Great Brrrain—Rvumanta. Signed trade agreement permitting denunciation by 
Rumania on twelve months’ notice under certain conditions. C. S. Monitor, 
Aug. 6, 1980, p. 1. Sunimary: Times (London), Aug. 7, 1980, p. 9. 
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.9  HONGARY—PORTUGAL, Most-favorec-natiny commercial treaty, signed Nov. 14, 
J . 1929, came into force. ` U. S. C. R., Sept ~, 1980, p. 560. - ; 


i 3 ' HunGaRY—RUMANIA. Dra:'t of commercia. sreaty initialed at’ ‘Budapest. B. ILN. 
Aug. 14, 1980. N. Y. Times, Aug. 12, 15, p. 7: ` ; 


83, T CLAIMS COMMISSION (United Staces and Mexico). Held first ik of ; 
“> Present session in Mexico City. ‘Press netré, Aug. 14, 1930. =- 0a 
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. AERIAL N AVIGATION. Paris, (Oct. '13, 1919. Prot+col of Amendments ` Paris, June 15, 
“1929.°- { a ano : 
Ratification: Irish Free State. . 'T. I. B, Jime, a, Py 10. : 
' Armen Sraros., Havana, Feb. 20, 1928. ` 
Ratifcation deposited: United States. , Mar 21, 20. U. a Treaty. Seis. ate 


- ARBITRATION CLAUSES.. Geneva; Sept. 24,1928) 2 6 : et 
Signcture: Peru. ‘May 15, "1930. L. N.O J., ey, 1930. i 


‘ARMS TRAFFIC. Geneva, June 17, 1925. me mae 
Accessions: South ‘Africa, Australia, Ne ew i Zea. l Tu 
. Ratifcations: British Empire, Canada, Denmark Yadia, Sweden. L. N. 0. J. Sin 1930. 


Arms Trarric. Protoddl on Chemical W arfare. Ceneva, June 17, 1925. E : l 
~ - Ratifcations deposited: i 
' Great Britain (for United Kia io Indit, Oneal), G/B. Treaty eile nd. 24 (1930). 
Sweden, Deimark.- T.I. B., June, 1980, p: E. | 


„ CHINESE COURTS IN SHANGHAI N 'anking, Feb. 17, 1980, i M R 
` Text ond signatures: G. B. Treaty Series, 1. 20 ( iia Cmd. 3563. TE E 
! ł 


; 4 


n Crvi WAR. Havane, Feb. 20, ‘1988. 
' Ratification deposited: United States. Mar 21, £30. U. S. Treaty Séries, no. Bias 


COUNTERFEITING Currency. Gen eva, Apr. 20, 13:9," 
- Ratifcations deposited: : i E l 
Spain. T. T.B., May, 1930, p. 11, 2 l a 
Bulgaria. T.I. ‘B; June, 1930, p. 13. 
COUNTERFEITING CURRENCY AND ÅNNEX. Geneva Apr. 20, 1929. 
. Ratifications: Bulgaria and Spain, A N. O. J., Jaly, 1980. 


Customs TARIFFS PUBLICATION. ‘mua «uly E 890, 


J 


t 
' 


` Adhesions: : ed. ys ae $ Re. 4 
Union of South Africa. Td. B. , Apr., 1980, £T: 10. BY, 
~, Turkey. T.I. B. May, 1930] p. 10. DA S 
Vo Albania. T.I. B, June, 1930, p. 12. : eo 
- Dietomatic Orricers, Havana, Feb. 20, 128. l r 


Ratification deposited: Nicaragua. TILB; ; dure. 1980,p.6. “°°. a 


Easteem EUROPEAN Rupanattows: Paris, apr. <3 1930. l ee i. 
Ratifications: Ne E i i 
Great Britain: May 28, isan . 
‘Rumania. May 21,1930. | >° > e ' 
Yugoslavia. May 28, 1980. B, ILN., June 3 J: 1930. S a ' ' 


Economic Statistics AND Prorocon. Geneva, Ce, 14,1928.° ' 
. Ratifications: Great Britain and Northern Freland. South Africa. L. N.Q. E „July, 1930. 


' EMIGRANTS TRANSIT CARD. Gene'a, June F4, 1926. o} l 
Signature: Gèrmany., May 12, 1980. L. N. O..., July; 1930. oo E 


_ 
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CHRONICLE OF INTERNATIONAL EVENTS '’ - 993) 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 1, 1921. 
Ratification: Greece. L. N. O. J., July, 1980. 


FOREIGN ÅRBITRAL AWARDS. Geneva, Sept. 26, 1927. 
Signature: Peru. May 15, 1930. L.'N. O.J., July, 1930. 
' Accessions: Belgian Congo and Ruanda-Urundi. L.N. 0. J., J uly, 1830. l 


FREEDOM OF TRANSIT. Barcelona, Apr. 20, 1921. i i 
Ratification: Yugoslavia. May 7, 1980. L.N. 0. J., July; 1930. 


GENERAL Act FOR PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES. Geneva, Sept. 
26, 1928. 
Accessions: 
Denmark. April 14, 1930. L.N.O.S,, May, 1930. 
Norway. L.,N. O. J., July, 1930. 
Ratification: France., B. I. N., June 19, 1930, p. 13. 
Ratification deposited: Netherlands. Aug. 11, 1930. . B.I. N., Aug. 14, 1930. 


LEAGUE OF NATIONS COVENANT. Amendments. Geneva, Oct. 15, 1921. 
Signature: (Amendments to Art. 16 and 26), Peru. L. N.O. J., July, 1930. 


Liquor TRAFFIC IN AFRICA. Saint Germain-en-Laye, Sept. 10,.1919. 
Ratification deposited: Italy. May 21,1930. T.I. B., June, 1930, p. 8. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Ratifications: | . = i . ) 
Poland. June 16, 1930: : ; ! 
Yugcslavia. - May 7, 1930. L. N. O. J., July, 1930. 


Minimum Waan-Frxine MACHINERY. Geneva, June 16, 1928. 
Ratifications: ' 
China and Irish Free State. T. L. O: B., June 30, 19380. : 
Spain. L. N.O. J., May, 1930. i 


NATIONALITY. Protocol on Doub-e Nationality. Tae Hague, Apr. 12, 1930. 
Teztand signatures: L. N. O. J., July, 1930, this JCURNAL, July, 1930, Suppl. 


NATIONALITY. Protocol on Militery Obligations. The Hague, Apr. 12, 1930. 
Text: L. N. O..J., July, 1930, p. 861, this JOURNAL, July, 1930, Suppl. i : 


NATIONALITY. Protocol on Statelzssness and Special Protocol. The Hague, Apr. 12, 1930. 
Text: L. N.O; J., July, 1930, pp. 871 and 881, this JOURNAL, July, 1980, Suppl. 


NATIONALITY CONVENTION., Geneva, Apr. 12, 1930. 
Text and signatures: L. N. O. J., July,. 1930, p. 84€, this JOURNAL, July, 1980, Suppl. 


_ Navar Treaty. London, Apr. 22, 1930. 
Ratifications: - 5 
United States. July 22, 19380. U. S.\Daily, July 23, 1930, p. 1. ` 
Great Britain. July 31, 1930. N.Y. Times, Aug. 1, 1930, p. 1. ` a 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. c 
Ratification: Denmark. May 6, 1930. L. N.O. J., July, 1980. 


Orrum CONVENTION. Geneva, Feb. 19, 1925. f 
Ratification: Denmark. Apr. 23, 1980. L. N.O. J., July, 1930. 


Orrum CONVENTION. Protocol. Geneva, Feb. 19, 1925. 
Accession: Spain. April 19, 1980. L. NDO. J., July, 1930. 


Pan AmeRICAaAN Union. Havana, Feb. 20, 1928. : , 
Ratification deposited: Guatemala. Apr. 30, 1930. T. I. B., May, 1930, p. 6. 
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PERMANENT COURT oF INTERNATIONAL Juste, “rtional Clause. 
Signature: Yugoslavia, T. I. B., June, 1934, p. = 
~ Ratifications deposited: i 
Siam. 77. B., June, 1930, p. 2. 
Irish Free State. L. N. M. 8., July, 193, p. a. 
PERMANENT COURT OF INTERNATIONAL JUSTIZE. >. otocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratifications:~ 
South Africa, Austria, Gat Britain and Norfh-rn Ireland, India, Denmark, Sweden 
and Norway. L. N.O.J., May, 1930, p. 3&2. 
New Zealand, Poland, Portugal’ Siam. L. N.C J., July, 1930. 
Canada, Spain, and Switzerland. L.V. M.S. uly, 1930, p. 141. 
Ratification deposiied: N etherlands. B. y J, #., Arg 14, 1980. i 
PERMANENT COURT or INTERNATIONAL Josrice. P. czocol of Revision of Statute. se 
- Sept. 14, 1929. 
Ratifications: 
- South Africa, Austria, Belgium, India, Great B-iain and Northern Ireland, Denmark, 
: Sweden, Norway. L: N.O. €., May, 1280, 3. 351. 
New Zealand, Poland, Portugal, Siam. L.N. J., July, 1930. 
Canada, Spain, and Switzerland. L. N M. £ Er July, 1930, p. 141. 
Ratification deposited: Netherlands. Aug. 1-, 19) B.I. N., Aug. 14, 1930. 


POSTAL CONVENTION AND Prorocon. Mexico City “Tov. 9, 1926. 
Ratification deposited: Haiti. Nov. 28,1922 TI B., May, 1930, p. 14. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 2088. 
Ratification deposited: Honduras. T. I. B., May, 1930, p. 2. 
RADIO TELEGRAPH Convention. London, Jun-y 6, £12. : 
Ratification deposited: Liberia, T. I. B., Jume, 13+, p. 18. is A 
Ramwaye RÉame. Convention and Statcte. Geueva, Dec. 9, 1923, 
Ratification: Yugoslavia. May 7,1980. DL. N.C. T. , July, 1930. 
REPARATION AGREEMENTS. The Hague, Jen. 20, 19). l 
Text: G. B. Misc. Ser., no. 4 (1930), Cmd. 3424. Tais JOURNAL, Suppl. 
Ratificaiions: Rumania, Yugoslavis. B. T. L., Jena 5, 1980. 
Ricar To a Fraa or Srares Havinc No Saa Doasz. Barcelona, Apr. 20, 1921. 
Ratificarion: Yugoslavia, May 7, 1980. £. N.C. T.; July, 1930. 
SLAVERY Convention. Geneva, Sept. 25, 1936. 
Ratification: Liberia. May 17,1960. Z..N.0. 7, July, 1930. 
SPITZBERGEN. , Paris, Feb. 9, 1920. 
Adhesion: 
-~ Estonia. Apr. 7, 1930. T. I. E., May, 1330, >. 6. 
Albania. T. I. B., June, 19380, p. 6. 
: Warre Stave Trane. Geneva, Sept. 30, 1921. l 
Ratifications: Syria and the Lebanon. Jene 2, IBE. L. N. O. J., July, 1930. 
WORKMEN’S COMPENSATION FOR AcctpenTs Equ:l>y of ascetneny) Geneva, June 5. 


1925. 
Ratification: Estonia. J. L.O. B., June £0, 1930, p 39. 
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JUDICIAL. DECISIONS INVOLVING QUESTIONS OF 
' INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


Mari TOLLEFSEN Topox AND Knute C. ENGEN, PETITIONERS 


f 


v. 


Union State Bank or HARVARD, ÑEBRASKA, A CORPORATION; LEROY A. 
MEGRUR, et al. 


May 19, 1930 


Construction of Art. 6 of the treaty of April 3, 1733, between the United States and 
Sweden, now in force with Norway. | 

The words ‘‘goods and effects” is a-translation of the French expression ‘‘fonds et biens,” 
The French word ‘‘bien” has a wider significance than the English word “goods” and 
embraces real property. 

A homestead established by a native of Norway in Nebraska under the State law, which 
prohibits the conveyance of the property unless the instrument of conveyance is executed 
and acknowledged by both husband and wife, cannot be conveyed by the husband alone, his 
wife still living in Norway, notwithstanding the pravisions of the article of the treaty in 
question giving the subjects of the contracting parties in the respective states the right freely 
to dispose of their goods and effec7s. 

While treaties, in safeguarding important rights in the interest of reciprocal beneficial 
relations, may by their express terms afford a measure of protection to aliens which citizens 
of one or both of the parties may not be able to demend against their own government, the 
general purpose of treaties of amizy and commerce is to avoid injurious discrimination in 
either country against the citizens of the other. 

It is not to be supposed that the treaty intended to secure the right of disposition in any 
manner whatever regardless of reasonable regulations in accordance with the property law 
of the country of location, bearing upon aliens and citizens alike. 

The treaty did'not invalidate the provisions of the Nebraska statute as applied to the 
present case in relation to the disposition of the land considered as homestead property. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

Christian Knudson, a native and citizen of Norway, came to this country 
in 1868 and settled in Nebraska in 1878. He was never naturalized. ‘He 
established a homestead on 150 acres of land in Hamilton County, Nebraska, 
and resided there until he died intestate in August, 1923. His father and 
mother made their home with him until their death, and his son Knute C. 
Engen, who came to Nebraska in 1893, also lived with him for a time. The 
wife of Knudson remained in Norway. In July, 1923, Knudson executed 
deeds of the homestead to his nieces and their husbands, and:these grantees 
conveyed the property to the Union State Bank of Harvard, Nebraska. 

This suit was brought by the son of Knudson, Knute C. Engen, in the 
District Court of Hamilton County to cancel the conveyances of the land 
upon the ground that they were obtained by fraud. The widow of Knudson, 
Mari Tollefsen Todok, who had not joined in the deeds, was made a de- 
fendant. By her cross petition she attacked the conveyances, alleging that 
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the prcperty constituted a homestead in vE-ch she had an undivided one- 
half interest. The other defencants answered her cross pétition, and inher 
reply she set up the right to tak2-the real e:f=te of her deceased husband by 
virtue of the treaty of amity and ccmmerc2 between the United States and 
Norway oe - 


The District Court TATT taet no f aud had been practiced in abe ; 
taining the deeds from Knudson, but shat tzese, and the later conveyances 


dependent upon them, were void upon the mound that the land was home-. 
stead property the title to which remained hm Knudson until his death and 
then descended to his widow and his son. The Supreme Court of the State” 
sustained the decision of the District Coa > with respect ‘to the issue of 
fraud, but reversed the judgment.tpcn the ground that, under the treaty 
with Norway, Knudson was entitled <o cc rvey the property and that his’ 
grantees took title under his deeds. Enger - Union State Bank, 223 N. W. ` 
664. This court granted a writ of cersiorar. 280 U. 8.—. 

We are not called upon to cezide as to th=' validity under the homestead 
law of Nebraska of a deed of the hornezteac =y the husband when the wife is - 
an alien who-has never come to this count, and made the homestead her = 
home. We accept the decision of the £ upe xe Court of the State that, aside . 
from the effect of the treaty, Knucsca’s œ-veyances were void under the 
law of the State. That court, referring tə ~he statutes of’ Nebraska as to 
homestead property, and their applizatioia to the present case, said (223 
N. W. p. 667): \ 

For, if we consider the provisions cf section 2819 and section 2832, 
Comp. St. 1922, as applizsble ta the = bject of the present action, it 
necessarily follows. that certain prore ży within the purview of the 
treaty before us “can not be conveyed... unless the instrument 
by which it is conveyed .. . is execu 2d and acknowledged by both 
husband and wife,” and also chet sus: property (homestead) “vests 
on the death of the person from whos property it was selected, in the 
survivor, for life, and afterwarc: in d=cedent’s heirs forever, subject 


.to the power of the decedent to dist Ge of the same, except the life 
estate of the survivor, by will.” 


The statutory provisions refsrred `o thus assume the nature cf 


lirnitations, qualifications, or mcdifiq@cions of the ‘treaty itself, and, 
_ if valid, would necessarily charge its te construction. Each of these 
provisions of the legislative enzctmenz:must therefore be considered 
to be pro tanto inconsistent witk the erms of the controlling treaty 
properly construed. The conclrsion ‘Clows that, to'the extent incon- 
sistent with the terms of th2 -reaty the statutory provisions are 
inoperative. . The unquestioned rule > construction requires that the 
-provisions of the treaty must te liberally construed and given full 
force and effect “anythirg in the Coustitution or laws of any state to, 
the ‘contrary, notwithstanding.” Tasmefore, the legal effect of the 
conveyances executed ` by ‘Christian Xnudson must be determined . 
wholly by the powers conferred on tm by. treaty, and not by the 


"es 


inconsistent limitations and restrictb-s pres in the Nebraska | 


homestead act. 


i 
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The only question before us is as to the construction of the treaty. The 
provision invoked is Article 6- of the treaty with Sweden of April 3, 1783 
(8 Stat. 60, 64), revived by the treaty with Sweden and Norway of September 
` 4, 1816 (8 Stat. 232, 240) which was replaced by the treaty with Sweden and 
Norway of July 4, 1827 (8 Stat. 346, 354) now in force with Norway (Sen. 
Doc., 6ist Cong., 2d sess., No. 357, vol. 48 (2 Malloy), p. 1300). This | 
‘article is as follows: 


i 


‘The subjects of the contracting parties in the respective States may 
freely dispose of their goods and effects, either by testament, donation 

, ` or otherwise, in favor of such persons as they think proper; and their 
heirs in whatever place they shall reside, shall receive the succession 
even ab intestato, either in person or by their attorney, without having 
occasion to take out letters of naturalization. These inheritances, 
as well as the capitals and effects which the subjects of the two parties, 

in changing their dwelling, shall be desirous of removing from the place 

of their abode, shall be exempted from all duty called ‘‘drezt de detrac- 

tion” on the part of the government of the two States respectively. 
But it is at the same time agreed, that nothing contained in this article: 
shall in any manner derogate from the ordinances published in Sweden 
against emigrations, or which may hereafter. be published, which shall 
remain in full force and vigor. The United States on their part, or ‘ 

` any of them, shall be at liberty to make, respecting this matter, such 

laws as they think praper. o 


It was a one fae supposed that the phrase ‘goods and effects” in this 
article did not cover real property, a construction which was due in some — 
measure to the view that the treaties of the U nited States could not affect the 
_operation of the laws of the several States of the Union with respect to the 
inheritance of land. Opinion of Attorney General Wirt, July 30, 1819, 
1 Op. A. G. 275. This view of the treaty-meking power of the United States 
is not tenable. Hauenstein v. Lynham, 100 U.S. 483, 489; Geofroy v. Riggs, 
133 U. S. 258, 266, 267; Sullivan v. Kidd, 254 U. 8. 433; Neilson v. Johnson, 
279 U. S. 47. The text of the treaty of 1783 with Sweden was in French 
only, and the French text is therefore controlling. ‘The phrase “goods and 
effects” is a translation of the French expression “fonds et biens.” The 
French word “biens” has a wider significance than the English word “goods” 
(used by the American translator) and embraces real property. Story 

' observed upon this point: ‘The term ‘biens’, in the sense of the civilians and | 

_ continental jurists, comprehends not merely goods and chattels as in the 
common law, but real estate.” . Conflict cf Laws, chap..1, sec. 13, rote. 
In a note addressed by the Swedish Minister at Washington to the Depart- 
ment of State under date of December 12, 1910, in reponse to an inquiry by « 
the Secretary of State of the United States, the Swedish Minister stated his 
understanding that the authorities in Sweden had always held that the words 
“goods and effects” in Article 6 of the treaty of 1783 include real estate. 
This view has been taken in judicial decisions in this country. Adams v., 


$ 
` 
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' Akerlund, 168 Ill. 632; Erickson v. Carlsan 95 Neb. 182. -We think that 


it is the correct construction of the art_cle et she treaty, applying the funda- 
mental principle that treaties should recei~€ a liberal interpretation to give 
effect te their apparent purpose. Geofroy - Riggs, supra; Tucker v. Alex- 


androff, 183 U. 8. 424, 437; Jordan b. Tasizo, 278 U. S. 123, 128; Neilson’ 


v. Johnson, supra. 

The question remains whether the treaty operates to override the law of 
the State as to the disposition of homestead property. If so, it would appear 
to place an alien owner of a homestead i in Me>raska on a better footing than 
that of a citizen of the State. This ccnclus>n seems to ug to be repugnant 
to the purpose of the treaty. While trees, in safeguarding important 
rights in the interest of reciprocal benaficie!-elations, may by their express 
terms afford a measure of protection to aliars which citizens of one or both 


of the parties may not be able to demand az inst their own government, the 


general purpose of. treaties of amity and commerce is to avoid injurious 
discrimination in either country against thr -tizens of the other. Compare 
Frederickson v. Lauenstein, 23’ Hew. 44E, 447; Geofroy v. Riggs, supra; 
Maiorano v. Baltimore & Ohio R. R. Co., 213 U. 8. 268; Patsone v. Pennsy!- 
vania, 232 U. S. 138; Petersen v. Iowa, 24: J. B. 170; Duus v. Brown, 245 


of the treaty of 1783 with Sweden thai the Egh contracting parties thought 
that they could not better accomplish the end they had in view “than by 
taking for a basis of their arrangemenss the —nutual interest and advantage 
of both nations, thereby avoiding all those leurthensome preferences, which 
are usually sources of debate, embarrassmer and discontent.” 

It is not to be supposed that the treaty tended to secure the right of 


disposition in any manner whatever regardEss of reasonable regulations in 


accordance with the property law cf the ©omtry of location, bearing upon 
aliens and citizens alike. For exampl2, ecrmreyances of land would still be 
subject, to non-discriminatory provisions w. form or recording. Nor can 
the right to “dispose,” secured by ths treit7, be deemed to give a wholly 
unrestricted right to the alien to acquire pro-erty, without regard to reason- 
able requirements relating.to particula? kirE of property and imposed upon 
both aliens and citizens without dissriminet-—sn. 

It is true that the policy of Nebraska with ~=spect to the selection of home- 
steads was established after the treazy ir question was made. (General 
Laws, Nebraska, 1879; pp. 57, ef sec.) Bu ve find no ground for the con- 
clusion that in establishing this reasonable t—licy Nebraska’ took’ any action 
which was inconsistent with the prov_sions of the treaty. The citizens of 
Norway and Sweden who settled in Nebra a had no reason to complain of 
that policy and had obtained no'right to igrceit. The homestead property 
under the law of, Nebraska has a special quelity. It is exempt from judg- 


ment liens and from executions or foreed a>, except as specially provided 
(Nebraska, Comp. St. 1922, sec. 2816.. TE> acquisition of the homestead 


( 


U.S. 176; Sullivan v. Kidd, supra. ‘This p tcpose is indicated in the recital - 
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-with these incidents depends upon the bona fide intention to make it a home. 
‘Hair v. Davenport, 74 Neb. 117. It is because of this quality that it enjoys 
special privileges, and that it cannot be conveyed or encumbered unless the 
instrument is executed and. acknowledged by both husband and wife. 
When Knudson selected the honiestead; he sought the advantages of the ` 
provisions of the local law as to homesteads, and he could not properly . 
obtain the benefits of these provisions without accepting the property with 
the quality which the law attached to it. If he had not been entitled to 
establish ‘the homestead, and thus his acquisition lay outside of the home- 
stead law, it would be clear that the statutory provision against disposition 
“of the homestead would have no application and there would have been no 
occasion for the Supreme Court of the State to cite the provisions of the 
treaty in order to strike down the prohibition against: conveying the property. 
We are unable to see that anything in.the treaty, which was continued in 
force with Norway, gave Knudson the rigkt to establish a homestead and 
then hold it free from''the restrictions which governed it as a homestead, 
restrictions which operated upon every citizen of Nebraska who owned a 
homestead. ` | 
Our conclusion is that the treaty did not invalidate the provisions of the 
Nebraska statute as applied to the presént case in relation to the disposition 
of the land considered as homestead propersy. 
The Judgment is reversed and the caus> is remanded for further pro- 
ceedings not inconsistent with this opinion. 
_ 4 It is so ordered. 
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s 
DECISION OF THE ARBITRATOR 


In claim by 
TRE UNITED States or AMERICA 
on behalf of P. W.Shufeldt s 
| | against | 
THE REPUBLIC OF GUATEMALA! 


`~ International courts are not as strict as municipal courts and cannot be bound by munic- 
ipal rules in the admission of evidence. The value of any evidencé produced is for the 
international tribunal to decide under all the circumstances of the case. $ 


1 Inan exchange of notes of November 2, 1929, between the American Minister to Guate- 
mala and the Minister for Foreign Affairs of Guatemala, it was agreed that the Governments 
‘of the United States and Guatemala should submit to Sir Herbert Sisnett, Chief Justice of 
British Honduras, as sole Arbitrator, the claim of P. W, Shufeldt, a citizen of the United 
States, against Guatemala for damages and injuries caused to him by the cancellation by 
the Government of Guatemala of a contract by which the Government had previously 
granted” to predecessors of Mr. Shufeldt the right to extract chicle for a period of years in a 
defined area in Guatemala. The proceedings were formally opened February 1, 1930. The 
Arbitrator, on July 24, 1930, rendered an award, in which he held “that the Government of 
Guatemala should in justice pay to the Government of the United States $225, 458.38, for 


~ 
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The Gan aah Giveenmeanit ‘contended that the contract of E ae 4, 1922, was not. 
submitted to the Legislative Assembly for approval, kzt was deliberately and wilfully with- 
held from that body. The Arbitrator finds on the f c= that the contract was submitted to 
the Legislative Assembly and that that body vas full, cognizant thereof. 

Where s contract has been made by the Execitive a duly reported to the Assembly and 
approved, and where a document is laid before the Assmbly in accordance with law and no 


objection "taken to it, it must be taken to be zoprowe. ' The Executive must have known ~ 


whether o? not he had the power to contract, amd th: pablication of the contract is certainly 
not in accord with his trying to do something re wes-mot legally entitled to. do. 

The Government of Guatemala having recoguized i= validity of the contract for six years. ! 
and received all the benefits to which they are entit 21 under the contract, and allowed the 
cessionary to go on spending money on the ecncess.c-, is precluded from now denying its... 
validity; end, according to the principles of internat al law, would be so preetuded even ‘if 
the approval ‘of the Legislature had not been given ic the contract. ` 

- It is perfectly competent for the Government to era- > any decree and for any reasons they 
see fit; but where such a decree, based even cn tie be tf grounds, works injustice to an alien 
subject, the Government ought to make compensat.cx for the injury inflicted, and canno3 
invoke any municipal law to justify their refusal »o Jo so. The grounds of disapproval 
given in the decree are inherent in the contraz: and.a-2 not due to any breach of its terms.’ 

The fact that the concession was held unica assxament from the original Guatemalan 


grantees by a partnership formed under the laws ol Guatemala makes no difference i in the’ . 


` opinion of the Arbitrator, as it is not the rights of tae zartnership that are in question, bus 
_ the personal interest of th 


e claimant in the pactnerzh—. If the reason for,the provision in. 
the contract requiring the formation of a company ~as to prevent ‘the possibility of the 
original grantee’ s rights falling into the hands x an aiem with the subsequent risk of an inter- 
national claim, then the Guatemalan Government vs trying to do what it could not do in 
the eyes af international law. International lew wil -ot be bound by municipal law or by 
anything butnatural justice, and will look behind the be. person to the real interests involved. 
All the rights conferred under the contraz; to He concessionaires were vested in the: 
claimant, and he was the only sufferer by the decree zeminating the concession and in effect . 
confiscating all his rights and interests therein. Thevwrd “right” in the protocol of arbitra- 
tion can only mean an equitable right of wHch int=rnational law takes cognizance. It 


‘cannot mean legal ri eht enforceable only in kezping w~-h Guatemalan law, for 1f that was so- 


this case never would have been referred to ar nterrgcional- tribunal which does‘not amina 


‘ister municipal 1 aw. 


It is a settled principle of international law Lat a acv2reign cannot be permitted to set up 
one of his own municipal laws as a bar to a claim by amoreign sovereign a wrong done to. 
the latter's subject. i i 


The questions submitted by (tke protozol of, d hitratioñ, dated 2nd 
November, 1929 (and referred to in ui recur as marked 1), for the decision 
of the Arbitrator are: 

1. Has P. W. Shufeldt, a citizen cf the Uarited States, as cessionary of the 
rights o? Victor M. Morales I and Francie Najera Andrade, the right to 
claim a pecuniary indemnification for dame Es and injuries which may have 
been caused to,him by the promulgation >` the Legislative Decree of the 
Assembly of Guatemala No. 1544, by whi: F it disapproved the contract of 
February 4, 1922 for’ the extraction: cf a acnimum of 75,000 quintales of 
chicle in a defined area in the Department of ?sten, the cession of Najera and 
Morales in favor of Shufeldt arig veen made, by contract of lith Feb- ` 


| ‘ruary, 1922? ta 


the account of P. W. Shufeldt.” Mr: Rishard W. lournoy, junior, Assistant Solicitor, 
Department of State, acted as Counsel for this Gowe-ament, and Mr. Charles F. Wilson, a 
lawyer of Washington, D. C., as Associate Doune „They were assisted ‘by Mr. Joha . 
Maktos of the Office of the Solicitor. The Cuaten_lan Government was represented by . 
Señor Licenciado don Octavio Aguilar, a lawyer o —-1atemala, who was assisted by Mr. 


: Ellis of the firm of Franco and Ellis, of Belize (S-a.2 Dept. press release, Aug. 2 20; 1930.) 
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2. In case the Arbitrator declares that Shufeldt does have the right to 
have an indemnification paid to him by the Government of Guatemala, what 
sum should the Government of Guatemala in justice pay to the KONGTAMEN 
of the United States for the account of Shufeldt? 

Two ‘questions only have been referred for Arbitration, and I shall ai 
deavor to confine myself to them only and the points raised by the United 
States Government and the Guatemala Government bearing on these ques- 
tions. Where any point raised is not dealt with, it must be taken that I did 
not consider it necessary or material or of sufficient importance. 

I fully appreciate the honor which has been done me by the United States’ 
| and Guatemala Governments in appointing me Arbitrator in this case, and I 
have given all the evidence put before me and all the points raised my most 
careful cenrartaaee with the hope of arriving at a suet fair and impartial’ 
. decision! - : 

_ I do not propose to review all the cases quoted but will give my decision on 
` any point in accordance with what I consider to be the law based on recog- 


_ nized authority. 


On the question of evidence over which there was some argument, I may . 
point out that in considering the cases quoted on both sides it is clear that 
international courts are by no means as strict as municipal courts and cannot 
be bound by municipal rules in the receipt and’ admission of evidence. The 
evidential value of any evidence produced is for the international tribunal to 
decide under all the circumstances of the case. 

The evidence acted upon in this case conforms with paragraph & of the 
protocol of. arbitration and is such as brings moral conviction to my mind. 

The toundation of this claim is the contract dated the 4th of February, 
1922, made between David Privaral B., as Secretary of Agriculture in the’ 
name of and in representation of the Government of the Republic of Guate- 
mala, and Messrs. Francisco Najera A. and Victor M. Morales I. 

The provisions. of this contract are shortly and where material as follows: 

1. Permission was granted to Najera and Morales to extract chicle in a: 
section of the public lands situate in the Department of Peten in Guatemala. 

' 2. The period of the concession was ten years from the date it was signed, 
which period could be extended for five years more by, mutual agreement. 
, 8. Najera and Morales bound themselves to extract and export a mini- 
mum quantity of 75,000 a of chicle! during the ten year term of 
contract. 

4. Najera and Morales bound E TE to export 1,000. quintales of 
chicle as a minimum during the first year contract in. force, 5,000 in the 
second year and 8,500 in the next following years. | 

5. Five dollars American gold was to be paid to Guatemala Government 
for every quintal of chicle exported, a quintal to be considered as 46 kilos net. 
This payment was to include the extraction and export duties, the municipal 
taxes and whatever taxes may be imposed in the future. 
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6. Payments to be made to the Go-e~rment, to be made to National 
Treasury at Guatemala eye or any cther pace Sd by the Govern- 
_ ment of Guatemala. ~ i 

7. One year from date of signing conrsd Najera and Morales obligated 
themselves to form a company uncer exis izg laws of Guatemala, the same 
period being allowed for beginning tke vork of the installation of the 
business. 

8. The rights granted to Naj jera and orales by the Government of 
Guatemala under contract were: 

(a) To introduce free of import dutr xæ chinery, implements ano tools 
needed for the extraction and export of chi =e. 

(b) To make free use of the natural msyarces of contracted zone, ete. 
--(c) To use rivers, lakes, ete., for converence of their products. | 

(d) To introduce laborers and emplwy2:s of other nationalities, except 
negro and yellow races. ae 

` (e) To make plantations of grain vitnin the area ceded for exploitation, 
but in such case to pay Government of GCrvatemala $2,000 annually and in 
advance as rental duties for the area sont-<2ted. 

9. Najera and Morales bind themselves: 

(a) To deposit in National Treasury £5,) 20 American gold within 15 days 
from the date contract approved as cucrurzee of the obligations assumed. 

(b) To prevent fraudulent explo‘tasicn v= forests within area. 

(c) Within five years to demark. and zlea limits of area. 

(d) To give preference of employm2n; “c Guatemalan citizens. 

(e) To render monthly statement tə wucLorities, etc. 

10. The rights ceded by this contract wii be cancelled: 

(a) For failure to deposit at the prover iime the $5,000, which deposit 
Najera and Morales bind themselves tc make in accordance with clause 9 
paragraph (a) of contract. 

(b) For failure to extract and [abri<a.e the annual amounts of chicle 
referred to in clause 3. 

(c) For infraction of the privileg2s grense] to introduce implements, sie 3 
exempted from duties. 

11. The employees, station mastezs, zh ce inspectors designated by Na- 
jera and Morales by agreement wita tre.a-vshorities of the Department shall 
have the character of auxiliary authoritias f « the purpose of preventing and 
prosecuting fraudulent exploitation anc fo- maintaining order in the con- 
tracted zone.and prosecuting offenders. 

12. Exemption from military service, ese 

13. Najera and Morales obligate themse.* əs to maintain in good condition 
the natural products of the zone as are ndtiz a condition to be exploited and 
that they shall effect the extraction of vorir ir such a manner that it shall not 
harm or destroy the life oF the trees. 
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14. This chicle negotiation is subjected to the supervision of the respective 
” authorities and to the laws and fiscal by-laws now in force. 

15, At expiration of contract or any extension of same, the construction 
and improvements constructed in the area contracted, such as dwellings, 
warehouses, ‘roads, télegraph, telephone and railroad lines, railroads, tram- 
ways, artesian wells, or any other constructions whatever will pass over to 
the benefit or possession of the Government. 

16. It iş expressly agreed between both contracting parties that on enter- 
ing the fifth year that the contract.is.in force, they will proceed to make an 
inventory of all the improvements, constructions, implements, working ma- 
‘terial, ete., which the company may have introduced into the area for the 
business andertaken and that this inventory will serve as a basis for the 
delivery of the improvements specified in preceding paragraph upon the 
expiration of the contract or extension of same. This inventory may be 
repeated or amplified as many times as the Government may deem advisable. 

Iv. It is also agreed upon that in case of any question arising from failure 
of fulfilment or misinterpretation of any of the clauses of this contract the 
‘subject will not be taken by any means to the courts of justice nor shall the 
case be referred to diplomatic channels, but that-any question which may 
‘arise will be submitted to two arbitrators, appointed one by each party, and 
in case of disagreement between both arbitrators they will appoint a third 
arbitrator whose action or finding on the ii will be deemed final or just 
without appeal. , 

18. The Government may dispose of the sum of $5,000 deposited as 
. guarantee of this contract as per clause 9 (a), which amount in case of revoca- 
‘tion or cancellation of the contráct cannot be claimed or refunded to them. 
This $5,000 American gold shall be repaid by export duties which correspond 
to the last lots upon which duties should be paid to the customs. 

19. This contract only grants the right to Najera and Morales to extract . 
and export the chicle from this area and the uses and services which have 
been mentioned, but the Government expressly reserves to itself the right of 
. absolute dominion and possession of the section or area mentioned; therefore . 
the above mentioned gentlemen cannot withhold its delivery upon expira- 
tion of the contract or extension of the same, or upon declaration of the 
‘cancellation of the rights under the contract for the reasons Speciigg in 
same. 

This anuau was approved of by the Pedda of the Republic of Guate- 
mala on the same day it was signed, and the contract with the President’s 
approval was published in El Guatemalteco, the official newspaper of the 
Government of Guatemala, in its issue of the 18th nee 1922 (see l 
Annex 2 of United States Case). - 

On the 11th February, 1922, the $5, 000 Amenan gold was paid into Na- 
tional Treasury as provided for in paragraph 9 (a) of the contract, and a 
receipt given therefor signed by the National Treasurer, E. Hernandez, and 
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' sealed with the seal of the National Trev-airy (sep Annex 1A and 1B of 
United States Case). f 
On the 1st March, 1922, in the Acting P-eident’s message to the National ~ 
Legislative Assembly. at the opening of i-s > inary sessions, it i is stated that 
“the respective Secretaries of State wll ziv - you a detailed account in their - 
‘Memorial’ which they will present tc yor =i each and every account of the 
- work which has been accomiplished by th2i- -spective offices during the year 
just passed” (see Annex 8, United States case). i 

In El Guatemalteco of the 15 April, 1922 =nnex 11 of United States Case), ; 
in the report of the proceedings of the Na -onal Assembly of 14th March, 
1922, it appears that the Minister of Agrict Lure presented, with accompany- 
ing documents, a report or memorial o- the v ork verified by that Department 
during the past fiscal year. This repcrt aac accompanying documents were 
referred to the National Assembly’s Connission on Agriculture, whoin : 
reporting thereon submitted the followirg r-solution: “Point. The Legisla- 
tive Assembly is now informed of the work consigned in the memorial ren- 
dered by the Secretary of State in the Deperment of Agriculture for the year 
1922.” On the 25th April, 1922, the repam- cf the Commission of Agricul- 
ture was approved (see Annex 12, United S~ates Case). 

This memorial is required to be susmitt-1 to the National Assembly by 
Article 75 of Constitution of Guetemzla, a24 must, in the absence of proof z0 
the contrary, be presumed to have coaxtain=c copies of all the contracts mace, 
including the one in question, or som2 r2frence to them. 

The Legislative session closed on 22¢h Mey v, 1922, and in June was oritited 
and ‘published at the National Printing Cf ce of the Republic a document 
purporting to be “the Memorial of tke VLicster of Agriculture presented +o . 
the National Legislative Assembly st it: ordinary sessions of 1922” and 
bearing in print the official seal or stamp =f Guatemala. This forms Annex 
10 of the United States Case and is put in by them as the Memorial of the 
Minister of Agriculture, and this docamem contains a’copy of the Sorter 
and other mention thereof. 

The Guatemala Government contend hat this document is not the 
Memorial of the Minister of Agricultcre aac that the memorial contained no 
mention of the contract and that tks cort-act was never submitted to the 
Legislative “Assembly, but would eppea> io have been deliberately and 
wilfully withheld from them. 

This would seem to be a charge agaiag -hs then Government of Guate- 
mala, but I do not see how it can discredis Shufeldt, unless he was in league | 
with the Guatemala Government agaims. kis own interests, and then one ' 
would be as bad as the other. I place nc . -lue on this statement. 

: The Guatemala Government put in a shotostat copy of a typewritten, 
‘document, Exhibit 25, which they corteac E the Memorial of the Minister of 
Agriculture and which contains no manzicr of the contract. They also put 
in as Exhibit 27 a similar document to Aur>x 10 of United States Case, ap- ` 
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parently to show that as it had not been printed till June it could not have 
been the “printed memorial” which the United States Government stated 
was laid before the Legislature which closed in May. The United States 
Government did-state in their case that the printed memorial was laid before 
the Legislature, but this was clearly a mistake as will be seen later; the 
memorial must have been laid in type and printed after. No further use 
was made of this Exhibit 27 by the Guatemala Government. 

This document, Exhibit 25, is word for word the same as the first and 
_ signed portion of Annex 10, but without the accompanying documents con- 
tained in Annex 10, Ona perusal of this Exhibit 25 it is quite clear that it is 
not the whole memorial, in fact Exhibit 25 would seem to be only the Minis- 
ter of Agriculture’s report on the memorial of his Department, for he says on 
page 9 of Exhibit 25 (Translation): “The Memorial of the General Board 
accompanying this report will give you an idea of what that important office 
has done towards the development of their programme.” It is clear there- 
fore that there were other documents submitted with the report and together 
‘forming what is called the Memorial, and this is borne out by references in 
‘this report, Exhibit 25, to other parts of memorial which are not included in 
Exhibit 25 but are in Annex 10 of the United States Case and Exhibit 27 of 
the Guatemala Government Reply, e.g., on page 17 of the translation of 
Exhibit 25 the Minister of Agriculture says, if these matters do not appear to. 
you as deserving of your attention, “I beg to request your glancing at the. 
initiative exposed at the end of this Memorial, Appendix ‘A’.”” Appendix 
A is included in Annex 10 and Exhibit 27, Again on page 20 of Exhibit 25 
-he says “The statistical tables shown in another part of this memorial are a 
part and give an idea of the wer done by that important dependency of the 
ministry.” l 

On page 21 of the aie of Exhibit 25 he states “In order to bring 
. that idea into practice I have dared to formulate a complementary project 
to our immigration law of 1909 which [is] marked with the letter B in the 
appendix to this memorial” (contained in United States Annex 10, page 175, . 
and in Guatemala Exhibit 27). 

‘On page 22 he says ‘These ideas receive a more ample development in the 
initiative I permit myself to submit in the appendix of the memorial marked 
with the letter C, which deals with the repopulation of the forest, and to 
which I request your benevolent attention” (United States Annex 10, page 
182, and Guatemala Exhibit 27), 

All these references are found in the printed copy of the memorial, United 
States Annex 10 and Guatemala Exhibit 27, but not in Guatemala Exhibit 
25 which the Guatemala Government claim to be the memorial. | 

The Guatemala Government in further support of their contention that 
the contract was not submitted to Assembly and no mention was made of the 
contract in the memorial, contend that the report, Exhibit 29 of the Guate- 
mala Government, of the Agricultural Commission of the Assembly on the 
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memorial does not mention the contrac. TEis report however does mention. 
certain contracts which they say are nct inc. ded in the memorial. Had the 
contract of the 4th February, 1922, nct best. included it must be presumed 
that it would have been mentioned. As a matter of fact the contract is. 
given in full with the President’s approval ust as published in El Guate- 
malteco, at pages 145-149 of Annex 10 ans! & also mentioned in the list of; 
Executive Orders’ (Acuerdos) on pag2 187 as ~aving been approved; that the 
Commission considered this list is clear frora the following passage therein at 
bottom of page 3 of the translation cf zhe ceport: “Of the lecture of the- 
resolutions passed during the year we maks a résumé, etc.” 


~ In further support of this contenticm the ':overnment of Guatemala sub-. 
v mitted a certificate from Raf. Castellanos w and Ramon Calderon, Secre- 
taries cf the Legislative Assembly of Guetenala, dated 18th February,1930, 
to the effect that in the tert of the memeoric_ presented by the Ministry of 
Agriculture in the year 1922 to the Legisi: sive Assembly, relative to the 
work undertaken by said Ministry from Muæh 15, 1921, to March 15, 1922,. 
ino mention was made to the contract “cel srated on February 4th, 1922, 
between Ministry of Agriculture and Wesss Francisco Najera Andrade and 
Victor M. Morales I.” : | 


What is the exact meaning of the word tev in this certificate I am not pre- 
pared to say. In view of the fact tha= the C satemala Government contend 
that the report portion of the memorial is tue memorial, it may mean text 
of the report part of the memorial only o> tn= text of the part other than the 
report or the whole memorial. It is ioc indefinite for me to act on in any 
case, particularly in face of evidence before cited and other evidence which 
I have not cited. 


In the face of the facts already re_atad Exnribit 25 of the Guatemala Gov- 
ernment is certainly not the whole memoris, and those facts and others to be: 
mentioned later lead me irresistibly tc the cnclusion that the contract was 
submitted to the Legislative Assembly in F= memorial and that that body 
were fully cognizant thereof, and I so fird 


I will now consider the question of tre lezdity of the contract, apart frora 
the question of its submission to the Legic.ccive Assembly. | 

Where a contract has been made by the Executive and duly reported to: 
the Assembly and approved, and where a Socument is laid before the As- 
sembly in accordance with the law ard ro >zjection taken, it must be-taken. 
to be approved; it is difficult to see what n vme is wanted to make it legal, and - 
the fact of my having found that the ccn—r:ct was submitted to the Legis- 
lative Assembly settles most of the zrcuzd3 xf illegality urged by the Guate- 
mala Government, and it is not really nezess:ry for me to discuss further the 
legality of the contract. I will however cscuss the points on which the 
Guatemala Government contend the contra + is illegal, and they are eight in 
number, as given in their case, paga 16. 
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(a). The Minister for Agriculture had no authority to make same (Guate- 
mala Case, page 16). 

(b) The President had no authority to approve of the same. 

I will deal with these two together. 

In support of these contentions, the Guntemals Government tender a 
certificate from Raf. Castellanos A and Ramon, Calderon, Secretaries of the 
Legislative Assembly of Guatemala, to the effect that in the month of 
February, 1922, the Executive Power was not authorized by the Assembly 
‘to celebrate contracts as prescribed in paragraph 6th of Article 54 of the 
Constitution, which gives among the attributes of the Assembly the power to 
< authorize the Executive to make contracts, and to approve or disapprove of 
-contracts made under such authority, and in Exhibit 6 of the Guatemala 
Case Mr. J. A. -Mandujano, a Guatemalan lawyer, gives it as his opinion 
that the Government was not ‘authorized by Congress to enter into any 
contract under the provisions of Article 54, paragraph 6. : 

“The American Government, however, refer me to Article 650 of Chapter 6 
of Title. XIII of the Fiscal Code of Guatemala, which is to the ijollowing 
effect: oo’ { 


t E A 


if 
The authorization to exploit national forests will be conceded by 
means of contracts which will be celebrated with the Executive or by. 
leases which will be celebrated with the Jefe Politico. l 


- As to this the Guatemala Government contend that the contract is one of 
lease and therefore not within Article 650. This would imply that if the 
- contract is one of exploitation and not ‘of lease Article 650 would apply. 
The:question of lease will be dealt with later. 

The United States Government also submitted that under Decree No. 12 
of the Legislature dated the 20th December, 1921, the Executive Power was 
authorized to make such contract. This decree is published in El Guate- 
oe Vol. C, No. 83, of the 24th December, 1921, and is as follows: 


Article 1. The Executive Power is aai empowered tö enact all 
dispositions in respect to regulating the economic condition ‘of the 
state. 


Article 2. Executive Power shall report to the Assembly dinn 
its ordinary sessions of 1922 such acts as he may dictate. 


The Guatemala Government contend that this does not empower the Exec- 
utive to make contracts, and in support of this rely on the opinion of J. À. 
Mandujano and Marcial Salas, Guatemalan lawyers, to this effect: 


The Legislative Decree No. 12, second series, of Décember 20, 1921, 
- did not confer powers to the Executive to celebrate contracts; said 
faculties can only be granren by the ‘Assembly under a clear and 

s categorical form. | 
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The Guatemala Government in their reply, =ection 81, say: 


In order to further show ‘that Decr 3 No. 12... does not grant: 


any power to the Executive to execute » ontracts, the Republic exhibits 
. Decrees 1199, 1312 and 1500 made subsequently thereto, by which 
it will be seen that the Legislative Asembly granted the Executive 
the power to execute contracts specifcally. A comparison of these 
last mentioned decrees with the formez (Annex 7) will be conclusive 
on this point. 


These three Decrees 1199, 1312 ard 15()}—Exhibits 43, 44 and 45 of 
Guatemala—were passed by the Assembly on the 27th May, 1922, 5th 


May; 1924, and 3rd May, 1927, all afer th- contract had been made, and. 


could not in justice be allowed to affect acts done and rights acquired under a 
previous decree of the Assembly. IJ cam see ra grounds for doubting that the 
‘Executive had the power to contract. Th= President must have known 
whether he had the power to contract or rot, and the publication of the 


contract is certainly not in accord wizh ais try<ng to get away with something 


he was not legally entitled to. 


(c) The period of duration thereof wes con=ary to the laws of the Republic. 


of Guatemala. 


(d) The lease or rental of the terrisory in g-estion without previous public 


auction was contrary to law. 

In support of these contentions the Guatemala Government seien to the 
opinion of Mr. J. A. Mandujano, a Gwatemzlan cael (Exhibit 6, section 
11), who says: 

In consequence of Articles 1433, 144G 1443, 1444, 1447, 1459 of the 

. Fiscal Code, and 1645 and 1668 of she Ciil Code, no property belonging 

to the Republic can be sold or rected if the sales are not submitted to 

public.auction, and even in those cases she maximum period of cee 
cannot exceed 5 years. 


The contract in question is not ore of sale pr rental of Guatemalan prop- 
erty and this is clear from a perusal thereof, particularly section 19; it merely 
gives the right to extract chicle, wita certair privileges in connection there- 
with, among which is the one to make plant_ngs of grain watch if exercised 
was to be paid for by annual payments. 

This privilege in my opinion cannos charze the whole ieee: of the 
contract from a concession to extract chicle t= that of a lease of the land; this 
would be a case of the lesser containing the zreater; nor can the use of the 
terms “tenant,” “lease,” “lessee,” ebe. in dccuments or papers unconnected 
with the contract as referred to in c2rtain pects of the case. ~ 

The protocol refers to Shufeldt a3 cessiorzry and I cannot but presume 
that the Governments who signed the Drotocal carefully weighed the signifi- 
cance of the terms they used. 


(e) “The duties payable thereunder were less than those required to be 


collected by the said laws.” 
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The contract having been approved by the Assembly, any variations in the 
rate of duty then in existence would be made good even if the Executive had 
no previous authority to make such change. It is not therefore necessary for 
‘me to comment further on the matter, but the Guatemala Government in 
support of their contention do not. refer me to the law on the Subject but 
submit (1) the opinion of Mr. J. A. .Mandujano, as follows: 


According to the Customs House Tariff, which is a law of Guatemala j 
fupon] the exportation of each quintal of chicle is imposed a tax cf $7.00 
American gold, be it the product of public or private lands. These 
exportation duties were in force on the 4th February, 1922, and only 
Congress has power, as per Articl e 54 of the Constitution, ‘to modify 
or abrogate them. | 


and (2) a certificate from F. Fuentes Dias, Under-Secretary of State in the 
Department of Finance and Public Credit, to the effect that the export duty 
on chicle in February, 1922, was seven dollars per quintal. Supposing how- 
«evet that these two statements be correct from.a general point of view, they 
do not show that the tax may not be altered under certain special circum- 
stances. ~ 

Article 54 of the Constitution, referred-to in Mr. Mandujano’s opinion, 
provides in section 12 for the giving by the Legislative Assembly to the 


Executive extraordinary power when demanded by necessity or the interest | 


of the state; and in El Guatemalteco of the 17th January, 1922, it is reported 
that at the eighteenth session of the Assembly on 2nd January, 1922, as 
follows: — 


After being read, ‘the report of the Gombe Comais on Legièla- 
tion and Finance was put to a discussion for once only and that point 
of the resolution which read as follows was approved: 

By virtue of the decree issued by the Assembly during the present 
extraordinary session under date of the 20th of last month. (Decree 
No. 12, second series), the Executive is fully empowered to legislate 
upon fiscal matters included in the economic adjustment, and in 
consequence the Department of the Treasury and Public Credit may 
enact whatever tax law it may deem adequate, or modify the one now 
in force (Decree 1153) as it sees fit, and to enact any other laws on the 
economic order which in its judgment may promote the well known 
interests of the State. 


It would | seem therefore that the Executive had full powers to reduce the tax, 
as was done in the contract, if considered advisable. 

In this connection I will mention that in a_bulletin issued by the Director 
General of Customs, purporting to be printed dt the- Government Printing 
Office and bearing the official stamp orseal of the Department, put in by 
the United States as Annex 8 to their reply, I see that “Chicle pays—7 cents 
American Gold per Ib. (Order of October 31, 1914) and pays by contract— 

5 cents American Gold pér pound (Vol. 101, Nos. 30, 31 and 56 of El Guate- 
malteco). The Guatemala Government objects to this annex as not being 


aa 
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certified, not official and incomplete,’ brt make use of it as evidence for 
themselves: page 5 of their final argumen’.. I cannot avoid the conclusion 
that the Executive had the power'tc de wha- they did. I may point. out that 


in a volume of the laws ‘of Guatemala entiled “Recompilation of the laws - - 


of the Republic of Guatemala, 1921-1925,” published at the Government 
Printing Office in 1927 and bearing tha off cal stamp or‘arms, I find copy. of 
a contract made between the Miniscer cf Forests, on instructions of the 
President, with the Chicle Development. "Company, for the. extraction of 
chicle, approved by the Presiden; cn tLe- 2nd ‘February, 1922. In this 
contract the duty payable on. chicle is five ollars per quintal. The contract 
in this case is also contained in this seme 7slume. This would point to the 
fact that the contract was deemed and trea ed‘as legal up to the time of this 
publication. 


(£) The authority to ‘import free of day purported to be given under 


clause 8 of the said agreement. was ccntraz> to the said law. 


In view of the powers of the Execu;ive 2. ‘shown above it is hardly - neces- | | 


= sary to discuss this point. 


(æ) The authority to constitute th= em>-pyees of P. W. Shufeldt & Gone 


pany to be Government officials purdort:c to be given in clause 11 of the 
said agreement. is contrary, to law. 1 

Clause 11 of the contract as I read carrot be held to confer iaaio on 
the concessionaires to constitute zheir erDloyees Government officials; it 


only provides that the:employees by agre-ment'with the authorities shall ` 


‘have the character of auxiliary autkorit® ‘ The Government authorities 
must sanction the assumption of any suck. sharacter and there is no general 
power given to concessionaires to sanstior -he assumption of such character 
without the approval of the authorities. Lhe Guatemala Government refer 
me to the opinion of Mr. J. A. Mandijan> (Exhibit 6 translation) who says 
“The appointment of any person hav-ng chcial authority corresponds to the 


' Government of the Republic, but the autLcrity to effect these appointments Ei 


cannct be delegated or bestowed on amy person,” but why or on what author- 
ity he does not, say. 

(h) The said agreement was not ssbmi-ed for nor received the approval 
of the National Assembly. > ` too . j 

This point has already been dealt with | 

I will now deal with events subseqient-to the making of the contract and 
giving rise to Snuteldt’g interest in the ©ntract and to the present pro- 
ceedings. , 


On the 11th February, 1922, or about seven days after the making of the E 


contract, the concessionaires assigred all their rights and obligations without 
reservation whatever to Shufeldt an the foLowing terms: (1) Shufeldtto pay 
on the day of assignment $5,000 Ama3rican gold and continue to pay during 
life of contract $5,000 yearly on same date € of this instrument being drawn,” 
and in addition three dollars Americzn go c for each hundredweight of chicle 


~ 
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amad. (2) Shufeldt t to make all payments he concessionaires ‘are under 
the contract bound to pay to the Government (United States Annex to 
Case, No. 3). ` = 

On Ist July, 1922, Najera and Morales notified the Minister of Agriculture 
of the transfer to Shufeldt and ‘asked that Shufeldt þe considered as con- 
cessionaire under contract and that the authorities in Peten'be so informed. . 

On the 7th July, 1922, Shufeldt also reported the transfer and made a 
similar request; and on ,the 10th July the Minister of Agriculture instructed. 
that. Shufeldt be so recognized. 

‘On 25th April, 1922, Deputy Franco; in a motion in e National As- 
sembly, ‘proposed the following decree: á 


T that the Constitutive Law of the Republic danone 
. _ the -Executive to grant concessions for a tetm of 10 years to those. 
introducing or establishing new industries in the Republic; that without 
character of novelty some persons under pretended contracts with the 
Government have succeeded in obtaining true monopolies for the 
exploitation of well known industries in the country and that with it 
not only are the collective rights hurt, but it violates the dispositions ` 
in Article 20 of the Constitution of the Republie. . °, : | 

Therefore, the National Legislative Assembly decrees— 

Article 1. Under no circumstances or whatsoever pretense ‘nor in 
any form may concessions be granted for the introduction or exploita- 
tion of industries already known in tke country. 

' Article 2. The concessions granted prior to the dearee are declared 

: null with no value or effect and in fact lapsed even ode in its granting 
the form employed was that of a contract. 


‘The motion was referred to the Commission of Legislation and Con- 
stitutional Points, who reported against it, saying as-to ‘Article 2, that the’ 

, decreé “would establish a disposition of retroactive effects contrary to the 
general principles of right,” and on the 17th April,. 1923, Mr. Franco’s 
motion was rejected. 

' During the debate on this Heian it was proposed that a special study be - 
made of all the contracts made during the year, but this was rejected. The 
present contract was clearly one of ‘the contracts made during the con- 

-stitutional year in which the motion was made, it had been published i in.the 


gazette before the motion was made and also purported +o have been laid | `. 


before the Assembly in the. usual way, in the Minister of Agriculture’ S 
memorial. If therefore. further evidence of approval ‘of the contract was 
needed, here we have it.. In negativing the resolution we also have approval © 
or sanction of the monopoly which it is contended the’ contract created, and. 
which was one of the grounds of disapproval stated in the proposed decree 
‘submitted by the Commission on Agriculture to ‘the Legislative Assembly in 
their report which led to passing of the decree disapproving of contract on 
the 22nd May, 1928, but not mentioned in the decree as eventually passed. 
On the 16th J january, 1923, in accordance with the provisions of section T: 
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of the contract, Shufeldt and one Don Tlod -eo Berges entered into partner- 
ship for the purpose of exploiting and experiing chicle from Department of 
Peten in complete conformity with the reqirements of the contract, on the 
following terms, so: far as material to this :ese: 


_ 1.. The name of the firm, will be P. W. =nufeldt & Co., and the partner ~ | 


Shufeldt shall have exclusive use of i-; (Ð society to exist ten years, Mr. 

Berges to have right to withdraw from th= zompany at any time, in which 
case he shall have the right to collect his 22 pital with six per cent; (3) the 
partner Shufeldt contributes as capital-the 2-ncession of which he is grantee; 
(4) the partner Berges will contribute the san of $25,000 American gold and 
is obligated to put the same sum in the furs of the company as soon as the’ 
business demands it; (5) the partner Eerges has no right to share in profits 
until his contribution is made; (6) in 2ase tae sum of $25,000 gold as con- 
tribution of partner Berges is not, haaded sver within thirty days after a 
demand made in ‘writing this deed of partrership will be non-existent. _ 

Mr. Berges never paid up the $25,190 and died in 1924, having no claim . 
whatever on the partnership. On 29ta Mach; 1928, Shufeldt entered into ° 
partnership with David Davidson on smiler terms to’ previous partnership, 
except that Shufeldt contributed as captal the right of exploiting and 
extracting chicle, but will remain the nly >wner of the concession. In the 
articles of incorporation is recited the deat.1 of Berges without his having 
contributed his $25,000. Davidson hss never contributed his $25,000, and 
he therefore has no claim or interest what cever in the partnership or con- 
cession (Annex 11 to United States Eepl-}. The question raised on this 
partnership will be dealt with later. 

On 24th April, 1923, a petition əy the Teteneros was- presented i the 
Legislative Assembly, asking for a rev-sion «f the contracts with the Chicle 
‘Development Co., with Najera and Florales and with attorney Leonardo 
Lara, ard stating that the Najero and Morel-s contract had been transferred 
to Shufeldt. This petition was referre 1 to sLe Agriculture Commission, and 
the Minister of Agriculture forwarded to ta- Legislative Assembly certified 
copies of those contracts on the 30th Apri, 1928, about one year after the 
signing of the contract in question (fee Ezhibit 7 of Guatemala Govern- 
ment). This petition, judging from Exhilt 7, is still with the Commission 
on Agriculture; but here is further evicence cf the contract being brought to 
the notize of the Legislature. From tLese ‘scts the Legislature knew of the 
contract in April 1928, and did notking fo: about five years. It was no 
doubt difficult to do anything in face c thc: previous action, but it was up 
to the Legislative Assembly to move, std də heir duty (if any), and on what: 
grounds it is stated that influence was broazht to bear on the Commission 
on behalf of parties interested I fail tc see. 

Certainly Shufeldt would not seem t= ha~e tried to use any influence with 
Assembly, as he wrote to the President >n tie subject of this petition and the 
President replied assuring him that re aeec Lave no fear that the procedure’ 
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_ of the aforementioned persons (the petitioners) will injure the legitimately 
acquired rights. Being thus assured by the head of the Government, why 
should Shufeldt try to influence the Commission? Had Shufeldt addressed 
the Assembly, as the Guatemala Government in section 35 of their answer 
`~ seem to think he ought to have, there might have been more reason for 

thinking he was trying to influence the Assembly. g 

_ The contract continued in force up to the 22nd May, 1928, when Decree 
No. 1544 was passed by the Legislative Assembly disapproving the contract. 

- During all these six years Shufeldt had been ‘carrying out his contract, ex- 

pending money on it and paying what the contract called for to the Govern- 

‘ment. - Relying on the good faith of the Government he expended large 
sums in providing the necessary appliances, roads, &e., for facilitating. and 
expediting the extraction and export of chicle in the hope of recouping his 
expenditure by the time the contract es ss Annex 14A of United 
States Case, page 189). 

_ During these six years the Gévenment—and i in ‘speaking of the Givens 

ment’ I mean the Executive, who must be presumed to be acting in accordance : 

_ with law, and whose acts those dealing. with the Government are justified in 
treating as acts of the Government—recognized: and treated the contract 
asa legal contract, as for instance— 

(1) The Government received the five dollars a quintal on all the chicle 
exported and gave receipts therefor, and the $2, 000 a year in respect of 
plantings i in the area. 

(2) On 28th February, 1928, the President wrote to Shufeldt about ceding 

“part of the land which you have contracted” (see Annex No. 28, United 
States Case). 

(3) On the 2nd May, 1927, the Minister of Agriculture ices to Shufeldt, 
acknowledging receipt of “a copy of the detailed report of the improvements 
made by you in the zone of Peten, which you are working as grantee in | 
accordance with the respective contract.” ane inventory is required by 

-section 16 of the contract. | 

The Guatemala Government in section 37 of their answer, point out that 
this inventory was overdue and had to be asked for. This may be so, but the 

C Guatemala Government accepted the inventory without protest and took no 
action; and it was certainly not a ground: on which the contract was can- 
celled, and whatever cause of complaint there may have been was waived. 
In view of my finding that the contract was laid before the Legislature and 
approved by them, it is not necessary for me to deal:with the second point 
raised by the United States Case, viz., that the Guatemala Government 
' having recognized the validity of the contract for six years and reczived all — 
the benefits to which they were entitled under the contract. and allowed 
Shufeldt to go on spending money on the concession, is precluded from 
denying its validity, even if/the approval of the Legislature es not been 
given to it. 
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I may however state on this point thst in al. the circumstances I have re- ,. 
lated and the whole case- súbmitted to me, I have no doubt that this con- ° 


tention of the, United States is sounc and ix. keeping with the principles of 
international law, and I so find." - 

I will now pass on to a consideration of the Are which al an end to 
the contract, and the points raised in cennestion therewith. r 

It is'not necessary for me to go into "zhat led up to the edici of the 
, decree, or the influencing causes. Sufice + to say that as shown in the 
decree itself it was not due to any actior_of Satfeldt’s. On 22nd May, 1928, 


the Legislative ee of Guatemal: pases Decree No. 1544 which is © 


as follows: ae . ( 


The Legislative Assexbly of tke Republic. of Gaede ener 
thatthe contract celebrated on the -th February, 1922, by the Secretary 
of State in charge of the Ministry cf Agriculture and Messrs. Francisco - 
Majera Andrade and Victor M. Mordes I by virtue of which these. 
latter are given permission for the extraction of chicle in a zone of the | 

putlie- lands situate in the Departmert >f Peten and defined, in that’ 
paid contract, is. harmful- to ‘tae nat onal interests, in violation of 
dispositions and prohibitions deficed tnder’the laws of the Republic 
and especially those contained in zrtic-es 653, 1458; 1459 of the Fiscal 
Code, and that it is within legislesive attributions ‘to approve or dis- 
approve contracts-of the nature of that in question; . l 

, Therefore; be it decreed 

Only Article: The contract -n c ‘uastion is disapproved. The 
Executive should take such measuses aad emit such dispositions as the 
case demands, to the effect that the Zore af public lands be returned: to 
the power of the State. 

— to the Executive for pukicat-om and compliance. 


ł 


This decree was approved of by the Prestent and published i in Æl Guate- 
malteco of Tth J uly, 1928. This brocght tke ‘contract summarily to an 
end, thus depriving Shufeldt of all his zights under the contract. 

The grounds on which the decree ‘is tasec cre three: 

(1) Harmful to national interests. 

(2) In violation of dispositions and prolibitions defined ‘under the laws 

of the Republic and especialy tLose contained in Articles 653, 
1458, 1459 of the Fiscal Code. 


(3) That it is within legislative attributes to e or disapprove ‘of 
such contracts.  * 


r 
ka 


As to (1) and (3), it is perfectly comretert ‘or the Government of Guate- 
mala to enact any decree they like and ‘or any reasons they see fit, and such 
reasons are no concern of this tribunal. Brt shis tribunal/is only concerned 
where such a decree, passed even on tle best of grounds, works injustice ta 
an alien subject, in which case the Government ought to make compensation” 
for the injury inflicted and cannot irvoks any municipal law to justify 

‘their refusal to do so. 
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-As to (2), the 1 provisions of the Fiscal Code, AT to relate? ‘solely to - 

| leases of national forests and leases of national real property. . Article 653 
is.found i in Title 6 of the Fiscal Code in the same title and. chap? ter that ‘ 
Article 650 referred to before is found, and on.a consideration of the two. 
articles under same title and chapter I come to the conclusion that Article 
. 653 refers to leases by' the Jefe Politico and not to contracts’ celebrated by . 
the Executive for the exploitation of national forests as provided by Article 
650.. Articles 1458 and 1459. deal, with the alienation of national property. 

It'is significant “that the grounds of disapproval are inherent in. the . 
contract: and not due to any breach of the contract. According to the 
Guatemala Government the contract was null and void ab initio and never 

‘ ¢ had any existence, to set up a preach of the’ contract is to admit a legal 
contract. I will however consider the points raised. = 

The Guatemala Government i in section 34 of their case contend that this . 

~ decree establishes: the fact that the contract was null and void ab initio. 

I cannot agree with: this contention, but as I have already found that the 
contract was.a valid contract made by: ‘the Executive and approved by the 
Legislature, it is-not necessary | therefore to. discuss this point. 

In sections 38 and 39 of their case the Guatemala: Government’ contend | te 
‘that the contract provides for its own automatic cancellation, in the event. 

k of the minimum quantity of chicle specified not being exported and that, 
such minimum was‘not exported’ in 1924 and 1925..In section 3. of their 
contentions at the end of their case, they contend’ that the said agreement 
of the 4th February, 1922,-was abrogated, cancelled and avoided under 
‘terms thereof, by: reason of the grantee’s failing to comply , therewith ‘ 3 
set out in paragraphs 39 and 40 hereof.” a ; a 

‘There:is however no provision in the, contract for score cancellation: 
the contract says “ will be cancelled”. and contemplates a ' declaration of 
cancellation before actual cancellation, as section 19 of thè contract says 
that the Government expressly, reserves to itself the right of absolute 
dominion and possession of the section or area mentioned, therefore’ the 5 
concessionaires cannot “withhold its delivery upon expiration of the con- 

_ tract or extension of same, or upon declaration of the cancellation of the 
tights under the contract for the reasons specified. “2 

If there was a contravention of the agreement as alleged, it 'is clear from ` 
the evidence that the Government took ño steps to ‘cancel the contract 

=; and’ did not refer the matter to arbitration under the terms of section 17: 

` of the contract, and ‘that the Government continued to recognize the 
validity of the contract and receive the benefits accruing to it thereunder 
up to the time of the passing of the decree, a matter of about three years 
after the alleged breach, there in my opinion wating such breach (if 
any). 

' But was there al contravention? The chicle ‘bade year runs fein l 

. about J uly one year to J uy the ‘next year, and from Annex 64 of United 
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States Case and the receipts of the Guascnala Governmént referred to 
therein, which I have inspected, there wa: -ss chicle extracted in seasons 
1923-24, 1925-26, 1926-27 and 1927-28 tl=- ealled for by section 4 of the 
contract, but in the seasons 1922-23 and B&=4—25 enough was extracted to 
cover all deficiencies in‘the other years anc save a balance over and above 
the proportionate part for six years of the 7 2,000 quintales eet for the 
whole period (ten years) of the contract. —~ 

Again, section 3 of the contract provides tr the rein and S of 
a minimum of 75,000 quintales of chicle dumizz the ten years of the contract, 
while section 4 gives the quantities to be exported each year, but section 10 
states that on a failure to. comply wth secta 3, not section 4, the contract: 
will be cancelled. Section 3 has been more -2an complied with and section | 
4 would seem to be subsidiary and mzrely-crectory to section 3. 

In any case the Guatemala Government >:nnot set up this alleged breach 
as the cause of the cancellation in fare of tke provisions of the decree. 

The Guatemala Government also conterc that the contract was ‘“‘abro- 
gated, cancelled and avoided” by the usirg of machettes for bleeding the 
trees instead of a scratcher contrery to lew and fiscal regulations, and 
support this by an affidavit of one Franco . Perez (Exhibit 14), who states 
that he was employed at Piancha de Fiedra=n 1925, 1926, and that during 
that period chicle was bled in the zane in cestion by the use of macheties. 

The contract makes no provisions for th =se of machettes, but provides, 
section 13, that the rosin shall be extracte-! in “such a manner that it will 
not harm or destroy the life of the trees,” and‘also that (section 14) “this 
chicle negotiation is subjected to the superv_sion of the respective authori- 
ties and to the laws and fiscal bylaws now == force.” ` If therefore the law 
had been broken in this way the authozities » ould have proceeded under the -~ 
law; but the Government never having tak-i_any steps to put a stop to this . 
practice, which they must have known ex-ad, either under the law or by 
_arbitrasion under the contract, and never having declared the. contract 
cancelled therefor, and having recognized tae contract all through, and thus - 
making themselves particeps criminis in sı d breach (if any) of the law. 
cannot now in my. opinion avail themselve: -f this contention. 

I may also point out that the use of the rachette is not a ground given 
in the decree for the disapproval of the coa—act, nor is there any evidence 
of the trees having been in any way damazed or destroyed by such use. 

Having found that the contract was a va3d contract and that there was 
no breach thereof -by Shufeldt, the questior: =rises did Shufeldt acquire any 
rights of property under the contract. 

There cannot be any doubt that propert rights are created under and 
by virtue of a contract, and the ‘Suatemea Government admit this in 
section 103 of their answer as follows: “T= Republic of Guatemala does 
not deny that the grantee or assignee of a les~ and binding contract acquires 
property rights subject to the terms and cor ctions of the contract.” There 
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' is therefore no need to discuss this question further. Shufeldt did, ‘in view 
of my findings, possess the rights of property given to him under the contract: « 
The Guatemala Government however.contended (in'théeir reply, sections 
105-107) that notwithstanding that Shufeldt’ may: have acquired rights 
under the contract in. the first instance, yet by forming the company re- 
- quired to be formed under the contract (section 7), and assigning to such 
company all his rights under the contract, he has divested himself of all his 
rights and vested them in the company Shufeldt & Company, and that 
_Shufeldt “has no rights under the contract which he could either enforce 
by action in courts of law or by invoking the aid of the United States as an 
‘American citizen.” © 
There was considerable ipune on both sides as to-whether a partner- 
ship was a juridical entity in Guatemalan law and whether the’ Shufeldt-, 
Berges or the Shufeldt-Davidson partnership was-in existence at the date of 
the decree depriving Shufeldt of the concession, but in the view I take it is 
not necessary for me to consider those questions. The Guatemala Govern- 
ment contend that the Shufeldt-Berges partnership was in existence, and 
the United States that the Shufeldt-Davidson partnership wasin existence, : 
but it makes no differénce which was in existence, or whether any partner- 
ship was in existence, as it is not the Tights of the partnership that are in 
question but the personal interest of Shufeldt iw the partnership. Had 
‘Shufeldt not formed a partnership, the terms of the contract to that effect 
would not have been carried out, but- this could not affect the present 
question; the-Guatemala Goverment did not take any action in the matter, 
- the contract was being carried out, no injury was done to the Guatemala 
Government, and if the reason for the provision as to the formation of a 


. + company in the contract was what is suggested in section 105 of the Guate- 


mala Government’s Reply, viz., to prevent the possibility of the grantee’s 
rights under. the said contract falling into the “hands of an alien with the 
subsequent risk of international claim such as the one that has actually 
arisen in this present case,” then the Guatemala Government was trying 
to do what it could not do in the eyes of international law: International 
law will not be bound by municipal law or by anything but natural justice, . 
and will look behind the legal person to the real interests involved. 

-~ ~ The Guatemala Government, by way of showing that Clodoveo Berges 
had an interest in the partnership, states in sections 26 and 27 of their 
reply that Francisco Najera assigned to Berges for the sum of $10,000 his 
right to receive under the contract $150 per quintal for chicle exported and 
that there was due to Berges $59, 756.99 on this account, and that this more 
than covered the $25,000 capital to be brought into the partnership by 
Berges. This assignment is given as. Exhibit 31 of the Guatemala Govern- 
ment’s Reply, and it is dated the 12th October, 1923. On that.same day 
however and in the presence of the same parties, Berges assigned to Shufeldt 
the same rights assigned to him by Najera for. the sum of $10,000. See 
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Annex No..50 page 358 of the United States C ase, and I have seen a certified 
copy of such assignment, of the 12th October, ae furnished me by the. 
United 3tates Consul at my request. 


I am perfectly satisfied that Bergas had no pecuniary ae in thé 


partnership either before.or after his ceatk, nor had Davidson at the date 
of the decree, and that all the rights conf2cred under the contract to the 
concess‘onaires were vested in Shufeldt anc ae was the only sufferer by the 
decree terminating the concession ang in xfect confiscating all his rights 
and interests therein. , 

Any other view with regard to this qed of Sue mera would be 
contrary to the provisions of the prctoco: of. arbitration, which submits\ 
this question: ‘Has P. W. Shufeldt tae rizat to claim pecuniary indemni- 


fication... 2?” What does the word “rght” in this question’ mean? 
Tt can, only mean an equitable right o? which international law takes cog-. , 


nizance. It cannot mean legal rigki enccreeable only in keeping with 
Guatemalan law, for if that was so this case 1ever would have been referred 
to an international tribunal which. does not .dminister municipal law. 

If this point raised by the Guatemala Government was sound why should 


they have consented to ‘arbritration? They referred to arbitration not the , 


rights of Shufeldt & Co. but those o Shieldt and this notwithstanding 


the provision in the‘contract requiring the formation’ of a partnership, put | 
therein for the purpose ‘of preventing sich ea arbitration, No international’, 
‘tribunals will allow municipal legal actions of this sort to prevent them. . 
' doing s} sriét justice. 


The Guatemala Government Sates furtaer that the:decree-of the 22nd 
May, 1928, was the constitutional act of a sovereign State exercised by. the 
National Assembly in due form according tc the constitution, of the Republic, 
and that such decree has the form and poser of law and is not subject, to 
review by any judicial authority. This ma~ be quite true from a’national 
point o? view, but not,from an interrat.ona. point of view, for “‘it is a settled ; 
principe of international law that ‘a sover2 gn cannot be permitted. to se% 


up one of his own municipal laws as a bar ic a oe by a foreign sovereign 


for a wrong done to the latter’s sub7e33.” 
Having dealt with all the points cf eny R T urged for and against 


‘the right of Shufeldt to claim pecuniary indemnification, I come to the’ 


conclusion and find that he has such a rigkt `. 

- Iwil now consider the question of dama z s a will, to peni with, quote 
the words of the arbitrator in thé-cleim o- R. H. May against Guatemala 
and Guatemala against May, report. ed in Ec~eign Relations of United States ' 


$ 
a 


I can not pretend to lay down the lew concerning damages i in ar 
` words than those of the advocate o? the Guatemalan Government, 
who uses the following language in th= 20unterelaim:. 
“The law of Guatemela,says Den Jerze Munoz. (to. which the claimatit _ 
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is Cee in this case), siublicnes, like those of all vird nations of 
the earth, that contracts produce reciprocal rights and obligations 
between the contracting parties . :. ; that whoever concludes a 
contract is bound not only to fulfil it, but. also to recoup or compensate 
(the other party) for damages and prejudice which result directly or 
indirectly from the nonfulfilment or infringement by default or fraud 
of the party concerned, and that such compensation includes ‘both 
damage suffered and profits lost, Damnum emergens et lucrum cessans.’ 

The damnum emergens is always recoverable, but the lucrum cessans must 
be the direct fruit of the contract and not too remote or speculative. 

I will deal with the profits lost first and it seems to me that this is essen- 
tially a case where such profits are the direct fruit of the contract and may 
reasonably be supposed'to have been in the contemplation | of both parties as 
the probable result of a breach of it. 

The contract at the date of its cancellation or abrogation had been in exist- 
ence for six years, and the extraction'and exportation of chicle was carried on 
as a going business which was producing substantial profits, and there is 
nothing to show that these profits:-would not have continued to the expira- | 
tion of the contract. The amount of profits earned during this period is . 
shown by ‘the extract from Shufeldt’s books, duly certified ‘by his book- 
keeper, Mr. Julio Urquiola, to be one hundred and fifty six thousand four 


hundred and eighty seven dollars and forty seven cents ($156,487.47), but 


‘deducting $4,000 interest on mortgage on Ixlu, Mr. Shufeldt’s own property, 
which, I cannot hold as properly included, the sum becomes $152,487.47, | 
which gives a yearly profit of $25,415 for the six years, and this multiplied by 
four gives the profits at say $101,660 which Shuféldt would be entitled to for 
the four remaining years of the contract. The United States Government 


in their case claimed $400,000 as prospective profits, and it was urged by the 


United States Government that the improved means of transportation car- 
ried out by Shufeldt and the fact that he was’free from his contract with 
Wrigley & Co. and ‘could get a better price for his chicle, should b2 consid- 
ered in fixing the amount of profit; but taking into consideration ' Mr. 
Shufeldt’s memorial to the President of the Republic, dated the 30th May, 
1928, Annex 39 to United States Case, in which ne gives details of cost of a 
quintal of chicle and price obtained showing an “apparent” (?) profit of 
$5.00, from which must be paid bagging, freight from Plancha de Piedra to 
Belize, overhead, interest on money and losses inherent to all business, and ` 
states that the profit is very questionable; and ‘also that the largest profits - 
made during the six years were made in the season 1924—25 before the effects 
of improved transportation had been experienced, I cannot see my way to 
extend the amount of the profits beyond those based on the profits actually 
obtained during the period of six years. 

Dealing with’ the, damnum emergens the Guatemala Government make 
certain claims, twenty-one i in number, which I will consider in the order in 
which aa are given in the United DIRES Case: 


1 
\ 1 


820 . THE AMERICAN JOURNAL OF IJTERNATIONAL LAW 
j 


1. Deposit in the Guatemalan Natianal Treasury, under section 9 (a) of 
the contract, which was in accordance with section 18 of the contract to “be 
repaid by export duties which correspond to the last lots upon which duties 
should te paid to the customs.” The abrczation of the contract prevented 
Mr. Shufeldt from exporting these last lots of chiele, therefore Mr. Shufeldt 
who acquired all the concessionaire rights nder the contract is entitled to 
_the refund of this amount—$5,000.09. i 

2. Laborers’ accounts due on account 3f advances, $612. 92. Most of 
these ave old accounts the non-paymert of which-cannot be ascribed to the 
cancellation of the contract. I allow one Lundred and thirty seven dollars 

and fifty cents ($137.50). ` i 
© 8. Chicleros’ accounts due on accourt of advances, $7,600.91. These are 
also old accounts the non-payment af rhick cannot be put-down to the can- 
cellation of the contract. I allow on= thousand three hundred and nine 
dollars and ninety six cents ($1,309.96 . 

4, Contractors’ accounts due on account of advances, SPRL 59. This 
amount I allow. 

5. Current accounts due, $5,539. 89 Jess £3,747.66 paid, leaving $1,792.23 
which I allow. 

6. Employees’ accounts due on acezunt of advances, $584.59. I allow 
this amount. 

The amounts set out in numbers 2,3, =, 5 snd 6 could reasonably have been 
expected to have been repaid, had the contract continued in existence to the ~ 
end of its period; the cancelling of the cortract renders it impossible that ` 
they or any portion of them will now b= pati. I think these items ought to 
be allowad. 

7. Cost of Finca Ixlu and improver2nts $28,790.37. The property was 
bought by Shufeldt as his own private proj erty and still is his own private 
property. He states however that it was bought purely for the purposes of 
his concession and is now no use to him. I cannot see my way to amare 
“this item. : 

8. Cost of mules and ines on hand $9376.50. 

9. Cost of work cattle (oxen) $619.14, i 

10. Cost of tools and equipment, $7,978.70. 

11. Cost of boats and equipment, $4,742-90. 

12. Cost of office furniture, equipment, éc., $3,009.10. 

13. Cost of general merchandise, $8,593.74. 

. All these items, 8, 9,10, 11, 12 and 1€, of sxpenditure were incurred on the 
strength of the contract eine ten year: at Bast, and now they are useless; it 
must be remembered'that the concession co~ered a very wide area and many 
„offices and large number of employees. There was recovered a sum of 
$4,430.00 on sale of equipment making ~he total amount of items 8, 9, 10, 11, 

12 and 18, $30,489.54, which I allow. 

14. Cost of insurance premium paid, $43,510.00, less surrender value, 


x 
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$6,700.00, equalling $6,810.00. This was an insurance on Shufeldt’s own: 
life for the purpose of liquidating, in the case of his death, any liabilities _ 
arising from his business, which were not covered by other assets. ‘This 
item I cannot allow. 

‘15. Care of live stock, July 4th, 1928, to 31st Maréh, 1929, $2,013.24. 

16. General expenses 4th July to March ¢1, 1929, $17,058.28. 

17. Cash expenditures Belize, March 31, 1929 to 31st December, 1929, 
$4,512.81. 

18. Cash expenditures Belize, Maron £1, 1929, to November 6, 1929, 
$l, 377, 02. j i 
” These are all expenses incurred in consequence of the cancellation of the 
. contract, in closing down the business. They are. not impugned.in them- 
selves by the Guatemala Government but are stated to be included in dam- 
ages given in the case of Shufeldt versus Wrigley decided in March, 1928. 
There is however no sufficient evidence tc satisfy me on that point and I 
therefore allow them—$24,961.35. 

19. Loss of salary and living expenses Merch 31, 1929 to date ot award, 
$8,261.20. 

This Mr. Shufeldt is certainly entitled to as part of his Sees, for the 
prospective profits allowed are calculated cn a net basis and do not include 
his salary or living expenses. 

` 20. Additional commitments, March 31, 1929 to date of award— 
$25,968.42. | 

This item is objected to by the Guatemala Government to the extent of 
$20,000.00, which is included to satisfy any judgment that Najera and 
Morales may recover against Shufeldt in respect of the annual sum agreed to 
be paid by Shufeldt to them for the purchase of the concession, on the ground 
of its remoteness. This objection‘ I upholc and allow only $5,968.42. 

21. Rental of pitpan wharf in Belize, $660.00, less rental received fcr boats 
$323.00, leaving $337.00. This wharf was necessary in connection with the 
business and the rent due after the cancellation of the contract omms a proper 


_ claim. I allow $337.00. 


The United States Government also claim the sum vof $50,000.00 in respect 
of loss of time, injury to credit and grave anxiety of mind on account of the 
cancellation of the contract. Taking all tae circumstances into considera- ` 
tion, that Shufeldt was suddenly thrown ou> of business and the time and 
expense incurred in endeavoring to come to a settlement with the Govern- 
ment of Guatemala and then in trying to get the United States Government 
to espouse his cause, I ae it just and not excessive to allow $35,000.00 on 
this head. 

Interest is also Anne by. the United States Government. Shufeldt has 
been deprived of the use of his property, tae income of his investment, for 
two years. ‘This income or property I have assessed at $25,415.00 per an- 
num, and I think he is entitled i in Justice to ccmpensation for the loss of such 


i 
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use. I therefore award an amount equal z: six per cent on such income for 


two years, that is $4, 575.00. — ) 
The United States Government also clims an award in respect of legal 
services obtained by Shufeldt in Guatema.¢ and Washington, first in’his en- 
deavors to prevent the cancellation of the z:ontract, second, in his efforts to 
come to a settlement with Guatemala, and third, in preparation of this case, 
for presentation before the Arbitrator. i 
. I cannot allow. legal éxpenses on the first ground, being expenses incurred 
before the cancellation of the contract, no: jan I allow them on the third, as. 
the protocol of arbitration provides in Artice 12 that each Government shall 
pay its own expenses and half the commcan expenses of the arbitration. 
As to the second ground, the expenses in tais connection are included i in the 
$35,000.00 awarded as general damages. 
_ In answer therefore to the two questier s submitted by the protocol of 
aloi, I find— i 
1. That P. W. Shufeldt has the right tò claim pecuniary indemnification 
from ‘the Government of Guatemala, and 
2. That the Government of Guatemala should in justice pay to the Gov- | 
ernment of the United States $225,468.38 f=r the account of P. W. Shufeldt. 
In conclusion I desire to express my app=ciation of the very full and able j 
manner in which the representatives of boz}. Governments placed their cases- 
before me, and for their courtesy and ccrsideration on all occasions that. ` 


“they appeared before me.. 


oo ER HERBERT SISNETT, Kr., 
[SEAL] na ` Chig Justice k British Honduras, 
l E l Arbitrator 
CHIEF JUSTICE’S CHAMBERS, 
Belize, British Honduras. 
^ 24ih July, 1930. 
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Le Contrôle Pinda du Gouvernment des Piata- Unis d Amérique sur la Ré- 
‘publique d'Haiti. By Vilfort Beauvoir. Paris: Librairie du Recueil Sirey, 
1930. . pp. xi, 268. Fr. 30. C 


It is particularly timely in view of recent events in the relations between 
the United States and Haiti that a native of Haiti and a former head of the 
diplomatic service of the Department of Foreign Affairs should give us a eare- 
ful study of the control exercised by the United States over the finances of 
the Republic. While written as it were under the shadow of political con- 
troversy, M. Beauvoir’s monograph is that of an economic. realist who is 
ready to concede the need of American supervision and the benefits that have 
attended it without weakening in his desire to maintain the ultimate in- 
dependence and sovereignty of the Republic. 

The assumption with which he opens his study raises some doubts. He 
accepts it as a principle of international law that the present economic.and 
financial solidarity of the nations.is such as to give to the international com-' | 
munity an interest in the improvement of the finances of a bankrupt state,’ 
and further that the great; Powers in both hemispheres have in consequence 
a right of intervention in the financial affairs of a State under stich circum- 
stances. “Positive international law, therefore,” he says, “at the present 
time authorizes what may be called ‘the international reorganization of 
states in bankruptey.’’”’ When the debtor nation is itself a great Power it 
treats with its creditors upon a plane ‘of equality, as in the case of Germany 
under the Dawes and the Young Plans. Otherwise the action taken is an 
admixture of law and force. In the Western Hemisphere the United States 
has undertaken to play the part of sole great Power and to intervene in the 
financial affairs of some American nations. Since the Monroe Doctrine is 
opposed to the intervention of European Powers, the United States must, 

‘in order that justice may be satisfied,” itself intervene to put order into the 
finances of a small State which cannot meet its contractual obligations to- 
, wards foreign States. 
. The greater part of the study is taken up with a detailed examination of 
the ofganization of the financial control of the United States over Haiti, in- 

- eluding the personnel of the office and the methods pursued in the adminis- 
tration of Haitian finances. The study of the control over the budget is 
particularly careful, and examines the preparation of the budget, the collec- 
tion of the revenues. both from customs duties and from other sources, and 
the supervision by the financial adviser of the appropriations. In the con- 
'* The JoURNAL assumes no responsibility for the views i preSSed in book reviews or 
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troversy as to the meaning of the words tc E receive and apply” the 


custonis duties, under Article 2 of the Corsention'of 1915, the author sup- .. 
ports the contention of Haiti that the actua. éceipt, verification and taxation, 


-of goods should be done by Haitian off cials, leaving to the United States the 


establishment of a separate bureau of apie . tg 
~ Further chapters, deal with American con-rol over Haitian loans and over 


the Haitian public debt, with the restrictiozcs upon the legislative power of ' 
the Republic_in respect to tariffs, and witk -he guarantees and sanctions of. 


the Convention of 1915. In conclusian, ti author reaffirms the necessity 
of American intervention, emphasizes the Lenefits it has. produced, but takes 


exception: with those who are ready to x ntemplate the continuance of 
American supervision beyond the ‘date of tk: expiration of the treaty in 1936. _ 


If Haitian independenée is to be mairtainei, American control must relax 


with. the improvement of Haitian financee For there are indications, the . 
author suggests, that the policy of the Ame ican ‚Government may, be such. 


as to prevent the political and social Gevelssment. of Haiti in nore to isep 
aliye the necessity of control over its, inan3es. 
ae! G. FENWICK 


t 


- Intervention in ‘Latin America. (Hand Bock Series—Series II, Vol. 5y By 
` Lamar T. Beman. New York: H. W. Wilson Co., 1928. pp. lii, 295. 


— $2.40. 


. This volume j is sree with’ an explanascty note by the author pointing 
nout that few publie questions in the United Sates have received more atten- F 


tion in recent years ‘than the policy of Taos by. the United States 
Government in Latin American affairs, and-tnat “no governmental policy in 
the past decade or two has been more generally or more bitterly attacked, 


_ and none has. been more consistently qa mc persistently followed by both. 
‘political parties.” » Moreover, he cons.ders -hat “there is scarcely another 


great public question on whick the people cf this country have formed their 
opinions and reached their conclusion: on tae basis of so little definite in- 
formation, on which so large s part of our own. people are SO. ill-informed. j 


Accordingly, with the view of aiding irparti-ly in informing and enlighten- N 


ing public opinion as ‘to the merits of: both sides of the oonu E this 


“volume has been prepared. 
The method of presentation is unusual but An aded to the pur- 


‘pose in view. The volume begins with a s-ction headed “Briefs,” which is 


grouped for and against the basic resolutior *that the United States should 


continue. its present policy of intervening wkea necessary in the Latin Ameri- — 
--, can republics.” A comprehensive ‘‘B-bliozeaphy” follows these “Briefs,” 


‘and thén-comes a voluminous and well chca n collection of articles and ex- 
tracts from articles in contemporary mageznes and other’ publications by ` 


‘ j ie 


.. made up of a series of brief propositicns er.anged in logical sequence and - 
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authors entitled to speak with some authority on the subject, together with 
extracts from public documents and state papers presenting facts and argu- 
ments for and against the main theme. This material is appropriately 
‘classified as “General,” “Affirmative” and “Negative” discussion. The 
debate on this subject will doubtless be continued as occasion arises, from 
time to time, at round table conferences and by publicists, and in Congress, 
and the material presented in this volume will serve the double purpose of 
furnishing a sound basis for these future discussions, and also assist in de- 
veloping a settled policy conforming to the recognized principles underlying 
the precedents already established. 


' CHANDLER P. nen 


The Pacific Area: An International Survey. . By George -H. Blakeslee. ’ 
Boston: World Peace Poyndasion; 1929. pp. xvi, 224. Index and 
appendix. $2.00. 


The Professor of History. and International Relations at Clark University 
has written the best general and introductory account of the principles and 
problems of the Pacific:area. As Carnegie Visiting Professor accredited to 
the educational institutions of this area, and as a member of several of the 
conferences of the Institute of Pacific Relations, Dr. Blakeslee has a 
background of experience in and contact with Pacific problems which 
admirably equips him for this important study. The fruit of his experience 
and understanding, in the form of this study, is abundant proof of the 
~ author’s wise and frugal use of his time while travelling around the Pacific 
area, 

Dr. Blakeslee, in six PE chapters, surveys the contemporary 
major problems of the Pacific. They include, Ching’s multilateral negotia- 
tions with the Powers, her bilateral relations, the Manchurian tangle, 
Japan’s foreign relations, the British dominions, and peace agreements in 
the Pacific: In eight sections, he reproduces the main documents on which 
the foregoing discussion is based. It is quite the best combination of 
survey discussion and essential source material the reviewer has ever 
examined, All the essential points are included; all unnecessary detail is 
omitted. 

The author has discovered the Pacific area for many people, and has re- 
discovered it for many others. This handy little volume has proved to be 
very popular and useful at international institutes, and many have turned 
to it with enthusiasm after trying to digest a hopeless mass of data papers 
furnished by the institute management. Several things account for its 
outstanding merit. For one thing, Dr. Blakeslee has been’ over the ground 
thoroughly. He does not write of, say imperialism, as if’only from the 
document room of a university library. International relations, to Dr. 
Blakeslee, relate to the present and the future. He wastes no time dealing 
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with issues which are dead and which have Jeen definitely settled. This is 

the common mistake of the historian. F nally, the authof knows and 

' understands his audience, and has writzen fo.-it. No one can read this book 

` without gaining a convincing impreson cf the ‘Present and evare signifi- l 

cance of the Pacific area. = 
i l CHARLES E. MARTIN 


The Civil Code of the Republic of China. Book I—General Principles. 
Translated into English by Ching-Lia Hss and James L. E. Chow. 1929. . 
pp. iv, 57. Ea ' 


On May 23, 1929, the Judicial Yuan (Bourd) of the Nationalist Gorit . 
ment of China at Nanking promulgated Box I of a new Civil Code. The 
announcement was made that this part wou.c come into force on October 10, 
1929, but the Minister of Foreign Affars had previously declared “that on.’ 
or before January Ist, 1930, the Civil Coce and the Commercial Code in 
addition to other codes and laws now in zece will be duly promulgated.” 
So far as this reviewer has been able to lean, the latter undertaking has 
not yet been accomplished. 

The book thus promulgated is avow vedly zestricted to General Principles 
and' consists of seven chapters, viz., _, Anplication and Interpretation of 
Laws; II, Persons (Natural and Juristi@ II, Things (Property); IV, 
Juristie Acts; V, Dates and Periods; VZ, Ext-nctive Prescription; VII, Exer- 
cise of Rights. A comparison of these tities with those of Book I of the 
German and Japanese Civil Codes discloses that all are substantially identi- 
cal, except that Chapter I of the Chinese instrument (evidently taken from 
Chapter I, Part I, of the Chinese Suprame —ourt Decisions) is not found in 
either of the others, and that the German secion VII on “Giving Security,” 
is omitted. It appears also that this confor-nity to the German model will 
continue; for it is stated in the separace arrpuncement of the “Legislative 
Yuan” that “Book II, dealing with oblicetions is nearing. completion” ; 
that “things will be ae subject of Book TI,” and that “Books IV ána 
V” are “‘to be devoted respectively to Feriily Law and to Inheritance.” 
This is precisely the German (discarding ta- French and Gaiian) arrange- > 
ment and order. A further comparison shows that these are not the only ' 
common features; for in this first book, at B_st, a large amount of material 
has been utilized ftoni Das Gesetzbuch, taougk. sometimes in a different order. -> 
Again, to their second and fourth cna tera -he Chinese codifiers have pre- 
fixed a section on “General Provisions ° noz Found, as such, in the German 
prototype. But the tendency to follow the Litter is easily understood when 
we note in the translators’ preface that the Drafting Committee of the new 
code was “fortunate to have among its alvisers Dr. Wang Chung-hui, 
president of the Judicial Yuan.” For Dr, W.ng is not only an international 
jurist, having served as one of the first dsputy judges of the Permanent ` 
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Court of International Justice and having just been elected a full judge 
thereof, but he is also the author of the acknowledged best English trans- 
lation of Das Gesetzbuch. Knowing its merits as few do, it is but natural 
that he should seek to render them available to his countrymen. Moreover, 
since it is genérally recognized that this new code is destined ‘eventually to 
regulate the rights of aliens, as well as natives, in China, it can scarcely be 
other than reassuring to the former that the model here followed is one 
which many competent critics in various parts of the world consider the last ` 
| word in codification. 

The Yuan’s announcement further states: , 


For the sake of simplicity, and following such procedents as those of 

` the Swiss Code on Obligations and of the Siamese Civil and Commercial 

Code, it was decided to have only one civil code in which would be em- 

bodied all the general principles or general provisions of law which are 

applicable to both civil and commercial cases and which would deal also 
with most of the civil or commercial contracts. | 


.. Had this plan been carried out completely, it would have marked a real 
improvement over both-German and Japanese instruments; and, in addition 
to the Swiss and Siamese precedents, there is a Brazilian one, for Bevilaqua, 
the codifier of that country’s laws, approved it in principle. The present 
writer likewise had occasion to recommend it in his report as a member of the 
preliminary Code Commission in the Philippines. The truth is that the 
French plan of differentiating the law applicable to merchants from other 
branches of private substantive law is no longer.tenable—if it ever was. 
The English “Law Merchant” e.g. was long since merged with the Common . 
Law, and the attempt to preserve a distinction which corresponds to no 
actual conditions, merely causes confusion and, too often, miscarriages of 
justice. 

But the Yuan further announces: “It is deemed preferable to have 
separate laws (of which drafts are said to have been ‘already compiled and 
are now under revision’) enacted for Negotiable Instruments, Commercial 
Companies, Insurance, and Maritime Laws.” These, however, constitute 
the main features of a code of commerce, and their relegation to separate 
laws would seem to be even less satisfactory than their combination into 
one separate instrument. Besides both the Swiss and Siamese Codes of 
Obligations, which the Chinese codifiers assume to follow, include négotiable - 
instruments and companies. 

In addition the German Civil Code, the Yuan announces that it “has used 

. as elements of- comparison” the following: “the German Commercial 
Code of 1897; the Swiss Code of Obligations of 1881 (revised in 1911); the 
Japanese Civil Code of 1898 and Commercial Code of 1899 (revised in 1911); 
the Soviet Civil Code of 1922; the Siamese Commercial and Civil Code of 
1923-5; the Turkish Code of Obligations—and Commercial Code of 1926; 


` ` 


_ 
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the. draft’ revised Ttalian Code of 1955: ta: draft of the iito Franco- ` 
Italian Code of Obligations of 1927.” V©h such an array of additional » 
‘models and with so much material already crawn from one of them, thei in- ' 
quiry naturally arises, ‘Is this to be a code =f indigenous Chinese law or of. 
imported European law? for the Asiat_c codas in the foregoing list are.all af 
European inspiration. Itis unlikely that tas question can be fully answered ` 
until the remaining four books are.avalabl2. Meanwhile it is hardly fair to 
judge the character of the entire work by ti. first book, so largely consisting 
of doctrines and principles common to varists legal systems. However, the 
announcement contains the following passe: | | 


d 


( 
The Legislative Yuan, in the prepareton of the Code; has made use of 
a mass of documents and data'or locul customs and Chinese j jurispru- 
~ dence, collected by the successive orgecs which have'been in charge of 
the codification work since the’ end of tae Tsing Dynasty.’ 


This is deadedis encouraging to those fr eads of China who hope, as a ré- 
sult of this undertaking, for a codification #i genuine Chinese law. For the 
jurists from Savigny down have pointed 31t the folly of imposing bodily 


. upon any nation the laws of another; and that folly becomes greatly ag- 


area ‘when each. represents a 2 totaly: dit=rent type of civilization. 
C. Sune LOBINGIER i 


wo os `‘ 


The League Council in Action. By T.P.C cnwell-Evans. London: Oxford 
University Press, 1929. Pp. xi, 291. I:cex and appendices. : 


This neat lypublished book is the secorc notable volume?! published in 
1929 dealing with the services of the Coun :i of the League of Nations, par- 


_. ticularly in the settlement of internaticnal -cntroversies. The volume com- ` ` 
prises three parts and three appendices. eo 


In Part I the author reviews the arizcles o? the Covenant conferring j juris- 


diction upon the Council, and the legal basi- «f its powers to set: tle or attempt > 


to settle disputes. Much attention is de~cted to the precise methods ‘by 
which disputes have in practice reached th- Souneil. In Part II considera- - 
tion is given to situations where there 5 prænt either an actual state of war` 
‘or a threat of war; this discussion involy== principally Article XL of the 
Covenant. The power of the presidert of the Council to take action is ex- 
plained and illustrated by the citation of precedents, but the author points — 
out that the man who occupies this positi holds office a, skort time, and | 
this fact makes it very necessary that ths technique and the pathway of 
procedure be clearly marked out. Par; IIL ceals with disputes likely to lead 
to a rupture, and under this heading Artide XV is given spezial attention. 
League Commissions of Inquiry, the >indxz force of advisory opinions of, 


v the Permanent Court of International Jusice, the force: of the Council’s 


_? 1See review of Le Rôle du Conseil'de la Soctedé des Fations dans le Règlement Pacifique des. 


Différends Internationaux, by A. H. Philipse, this JoerNaL, Vol. 23 (1929), p. 901. 
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final recommendations, and the restrictions upon its competence (such as in ' 
‘matters where domestic jurisdiction or minority. problems are oe are 
among the’ points carefully ’ dealt, with. 

_ Appendices. include the téxt of the. Covenant, in text of a report on Ast 
cle XI as approved by the. Council! and the Eighth Assembly, and a most 
useful “List of Disputes: ‘Submitted to the Council in Pursuance of the Terms 
of the Covenant.” ‘ The 24 disputes listed are arranged in four. parallel 
columns showing the subject of the dispute, the disputants, the articles of the 
Covenant. utilized and States effecting submission, and the means or at- S 
tempted means of.settlement. ` C 
` Mr. Conwell-Evans’ study is scholarly and reliable; it provident in the Eng- 
lish language a notable; -dontribution to the best literature on the League. 
It is significant that the Couneil.i is so’entrenched in ‘international life that a 
separate volume may now be written about its“work in the settlement of in- - 
ternationa disputes, not to speak of its other functions. a 

Ei Se ako Ji Taani Hakin 
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The Doi nik and Diplomacy: The- Canadian Conia A ‘By . x Goldon 
Dew ey. New ‘York: Longmans, Green and Co., 1929. 2 vols. Vol. 1, 
` pp. ‘XY, 375; Vol. 2, pp. vi, 397. Index. . $15.00. 


wee volumes, adequately indexed and with a baer bibliographical Sate g 
are the work of'a Canadian scholar, trained in, MeGill and Columbia Uni- — 
' versities, who offers the most detailed study to date of the currents of opinion ' 


af 


3 in Great Britain and the Dominions about the course of the Britanni Ques- 


tion during the past forty years. Mr. Dewey does not, ás his publishers 
claim for him, write “from the view-point of a Canadian. Nationalist.’ 
Judged by his own standards, -he is a Coéperationist who, like General Smuts, 
‘views with concern the persistent stress of the Nationalist upon “old un- 
happy far-off things and battles long ago’’’ and who ` pleads for a careful . 


_ | examination of the present inadequate machinery for coöperation ir foreign 


? 
i 
k 


policy and between Imperial Conferences. The title of his book is also some- ` 
» what misleading. Dominion diplomacy scarcely appears upon ‘the ‘scene: 

_ until the second volume, and the author’ s real aim, as described in his'‘intro- 

‘duction, is to devote “adequate consideration «.. to the nature of the 

Britannie Question and the Imperialist movement ATEA precipitated it, to . 

. the antithetical viewpoints and aims: of'the participants inthe controversy, 

and to the course of the paramount i issues of Britannic organisation, the. con- 3 


7 duct of foreign affairs and defence.” u o 


Mr. Dewey approaches his subject as a political scientist who ani 


7 internatiónal law “as but the hand-maid of world politics,”’ and does not . 


hesitate to take ‘issue on occasion with the aridly legalistic views of Dr. 
Keith. He is most illuminating in his analysis of pre-war opinion in the 
‘Empiré as being Colonialist, Imperialist gan Nationalist, and in his six l 
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sion of post-war Autonomist, Codperationist and Continentalist tendencies. 
At times he overworks his categories. It s rather confusing to find the 
views of Sir Robert Borden being representec at various times as Colonialist, 
Imperialist, Autonomist and Coöperazionist Sir Robert shifted his front 
- rather than his ground, and it is rather unir to make his course of action 
appear so “wabbly.” Such a thorougk disctssion of the Canadian contribu- 
tion might well have included a referense to the influence of Mr. J. W. Dafoe 
of the Manitoba Free Press, and migkt hev2 commented upon the signif- 
cance of the Native Son of Canada movemert with its conscious attempt to 
link up with French-Canadian nationa‘ism. The reviewer regrets that Mr. 


Dewey felt compelled to end his survey at 1£26. A discussion of the eleva- 


tion of Canada to the League of Nations Ccuncil, the abortive Anglo-French 
naval conversations, and the réle of the Dominions in the negotiations prior 
to the Peace Pact of Paris, would have heighcened the value of a thoughtful 
and thought-provoking survey. 

 FREDERIO H. SWARD 


The Open Door and the Mandates S: yste-n: A study of Economic Equality Be- 
fore and Since the Establishment of the M zndates ‘System. . By Benjamin 


Gerig. London: George Allen and Unvia, Ltd., 1930. pp. 236. Bib- 


liography, Appendices, Index. 10s. 


A new body of “international mandatory law” is being created by the 


precedents established in administration o backward territories and in 
supervision by the Permanent Mandates Commission of the League of Na- 
tions. Prefacing his book with this assertioa, Dr. Gerig, who as a member 
of the Secretariat of the League, and tkeret>tore a student at the University 
of Geneva under Dr. William E. Rappard, formerly Director of the Mandates 
Section of the Secretariat and later a member of the Commission, has en- 


joyed unusual advantages for forming =n accarate estimate of the Mandates . 


System, examines it from the point oi view of “the principle of economic 
equality” for all countries, not excepting the mandatory. _ 

After outlining, as a basis of comparison, pertinent colonial practices prior 
to the World War and handling without goves the Peace Conference of 
Paris, Dr. Gerig devotes the second hal? of hi. book to the Mandates System 
in operation. He emphasizes the expert anc non-national character of the 


Mandates Commission and, on the whole, fms its accomplishments to have‘ 


been substantial and its ‘‘supervisory power almost dangerously effective.as 
a weapon against negligence, abuse, and maladministration.” This ma- 
chinery is the most potent ‘‘yet devisec for a suring Open Door conditions.”’ 


Yet there have been many deviations, and tLe commission has been obliged. 
to consider and rule upon difficult cases. Lhe chapters describing the his- 


tory of Mosul oil and the action of the commision relating to customs tariffs, 
postal rates, loans, investments and concessions, form the most valuable 


i 
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er of the book. The commission has, of course, no sanction, except 
that of public opinion, for giving effect to its findings. Dr. Gerig has made 
a useful contribution toward an informed world attitude. _ ~ 
' WALLACE MCCLURE . 
Tsingtau under Three Flags.. By Wilson Leon Godshall. Shanghai: Com-, 
‘mercial Press, poe pp. xiv, 580. 4 maps and 9 illustrations. Index. 
$5.50. i 


Tsingtau, on the as of Kiaochow, i is sale principal seaport of the Province 
of Shantung, China. A lease’ of the place, together with considerable terri- 
‘tory surrounding the bay, was extorted from China’ by Germany on March 
6, 1898. At the beginning of the World War it was seized by Japan with the 
aid of British troops, notwithstanding that prior to this act Great Britain 
was endeavoring to prevent the spread of the war to the Far. East and-Ger- 
many was negotiating with China for a restoration of the territory to its 
rightful owner. It was held by Japanese forces during the period of the war. 
Although China had joined the Allied and Associated Powers in the war upon 
`. Germany, and was justly entitled to.receive what was her own, the Peace _ 
Conference delivered the place to Japan over the protest of China.. This 
act, perhaps without precedent in the history of diplomacy, aroused a storm 
of indignation in the United States and was one of the reasons forthe refusal 
of the American Senate to ratify the Treaty of Versailles. The work under 
review gives a very satisfactory account of the circumstances leading to the 
German lease, justly praises the development of the port under German ad- 
ministration, discusses the results of Japanese occupation, including the 
Twenty-one Demands, and the negotiations at Paris and Washington, and 
describes the difficulties attending the restoration of the place to China in 
December, 1922, and the conditions prevailing there since that time. 

The book, however, contains a great deal more than this. Its title seems 
- scarcely appropriate, since it gives.an excellent survey of the relations be- 
tween China and the three Powers, Russia, Germany and Japan, over a long 
period. Tsingtau is the nucleus around which this information is assembled, _ 
but much of it has no bearing upon the story of the Shantung port. The 
chapter upon Russia in Eastern Asia is pleasant reading, but Russia’s connec- 
tion with the German lease was of such slight irnportance as scarcely to justify 
the extended account of Russian activities in Siberia and China from A.D. 
1223 to 1924. The genuineness of the Cassini Convention has never been 
acknowledged, but even were its genuineness established, it still remains true 
that Russia never took formal possession of Tsingtau. | 

' The chapter on Germany’s Colonial Expansion is also full of valuable in- 
formation, yet much of it relating to German colonization in Africa and the 
islands of the Pacific could well be omitted without effect upon the history of 
Tsingtau. Here, however, there is more excuse for discursiveness than in 
the account of Russian relations, since Germany’s seizure of Tsingtau was à 
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- direct resùlt of her colonial policy. “orecver the islands in the Pacific, 


formerly belonging to Germany, were essocicted with Tsingtau by Japan in 
the secret notes exchanged with Grea: Br-tsin on February’ 16, 1917. In 


_ this exchange the British Government agreed to support Japan’ s claims tc 


Tsingtau and to the German islands nork of the equator in return for 
Japan’s support of British claims to the Gerran islands south of the equator. 
The author fails to note; however, that real cuid. pro quo for British support. 
of Japanese claims was Japanese assistance ir the Mediterranean’ against the 
menace of. German submarines. This wes Lloyd George’s statement as 


recorded in the Minutes of-the Council c Four. ` “ Japanese help was ` l 


urgently required, and Japan had esked for this arrangement to be made.’ 


We had been hard pressed and had agreed,” he said. But Japan probably 


_ did not like to have the facts appear in the notes, hence the camouflage. _ 
-The chapter on Japan’s Awakening anc Expansion covers in a concise’ 


way the remarkable development of Japan in three quarters of a century 


from weakness and obsčurity to the renk ofa great military world Power. 1 
The war with China, 1894-1895, and that wi-h Russia, 1904-1905; are dealt 


with as showing the ambitious character o? Japan’s aims and the resulting 


- destruction of Korea’s independence and tbe encroachments upon China’s 


rights in Manchuria. This review of Japan's aggressive policy would be 
made even more interesting and effective by noting that it was outlined by 
Ja apanese statesmen as long ago as 1854, as s-t forth by Tokutomi in his life 
of Yoshida Shoin, an English translation oi which was published in ‘1917: 


The volume is a worth-while contribution to the literature of the subject: 
and shows extensive research and careful execution. It is. supplied with.an 
excellent index and bibliographical list. In. addition, each chapter is fur- 


nished with a- list X eupplemontary. refsren3e. . 7> 
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Le Dror du Danube I nternational. With a L:reface by Charles de Visscher. 
“By Henri Hajnal. La Haye: Mertinus Nijhoff, 1929. pp. xii, 324. 


9 Gld. ey | a oe 


This book is probably a definitive strc -dy cf the evolution of the creation of 


i 


-J3 


an international régime for the navigazion o the Danube. It is obviously 


the most important’ work on the subjes which has yet made its appearance. 


The author has ransacked the archives and Las turned up much new mate- ` 


rial, especially from the Ballhauspletz. His ase of this material constitutes 


the greatest value of the book. It is very h.ghly endorsed by Professor de. 


Visscher in his ae but one can rot say that the praise has been ex- 
travagant. hi 
The author has divided his ae intc three parts. The first i is very brief, 


` and of an introductory character. ' Tke sec~nd fills the main body of the — 


book and covers the period running from the Conference (Congrès) of Paris of 


De 
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1856, through the establishment of the Commission Européenne, 'up to the 
World War. -The last part of the book is concerned with an analysis of the 
pertinent provisions of the Treaty of Versailles, the work of the Conference 
` of Barcelona, and the Convention and Statute of the Danube. It concludes 
_ with a critique of the recent advisory opinion of the Permanent Court of 
International Justice on the question of the jurisdiction of the C omission 
Européenne.. 

In tackling this work, M. Hajnal has shown, to use the words of Professor 
de Visscher, “la patiente érudition del’archiviste, indépendence d’esprit de 
Vhistorien, le sens critique du jurisconsulte” (p..ix). He shows exactly the 

‘relations which exist between the various international Acts which have 
been contrived for the administration of the navigation of the Danube. 
Much more than textual analysis is involved. The book reveals over and 
over again how the acumen of the draftsman has been placed at the service of 
questions which are purely political in their nature, in response to the pres- 

- sure of the riparian States. It is the Great Powers who have, on the. whole, 
exercised a ‘moderating influence, and who have brought so large a degree of 
order to the Danube. | This is interesting testimony to the objectivity of the 
study, for M. Hajnal, as a member of a Central European Power defeated in 
the last war, might have been expected to have shown a certain prejudice in 
his thought. Students are all too accustomed to discovering that a scholar, 
otherwise a master of his material, has vitiated his work by unconscious. 
reliance on some point of national pride. 

The objectivity which has been pointed out gives to the opinions of M: 
Hajnal exceptional value. He does not hesitate, for example, to trace the’ 
antagonism of Roumania and Austria-Hungary to the Congress of Berlin 
(Part H, Ch. 13). He believes that the Peace Conference decided to con- 
tinue the European Commission created by the Treaty of Paris of 1856 be- 
cause the latter had given proofs of a vitality able to survive the most 
arduous circumstances (p. 228). He approves the presence of non-riparian, 
States on the International Commission set up by Article 347 of the Treaty of 
Versailles (p. 230) as tending to conciliate the conflicting interests of the 
riparian States. oo P. T. FENN, JR. 


Cases on I E Law, (American Case Book Series.) Edited by 
Manley O. Hudson. St. Paul: West Publishing Co., 1929. pp. xxxv, 
1538. Index, $6.50. 


This volume was completed in June, 1929, at the same time as Professor 
Dickinson’s Cases and Readings on the Law of Nations, and it is interesting. 
to compare the two works with each other and with the 1922 edition of 
Scott’s Cases on International Law. The trend of the times is shown by the 
fact that while in Scott’s Cases, one-half of the-volume is given over to the 
rights and duties.of nations in time of war, Hudson lays. less emphasis on 
this subject and treats the effects of war under such headings as, Recog- 


834 ; THE AMERICAN. JOURNAL IF IATERNATIONAL LAW 


nition of States, State Succession, Agrezmeas between States, Treatment of 
Aliens, ete., and in two short chapters on Ecstile Relations and Neutrality.. 
respectively. In Dickinson’s Cases the sukj: ct of war is compressed almost 
to the vanishing point. On the other hamac, Hudson has emphasized the 
pacific relations of States, particulary abnag lines which have assumed 
greater importance in recent years or cn wacth a greater body of precedent 
= has accumulated, such as Internationa. Ccieration in the Administration 
of Justice, International Regulations of Cormerce and Industry, including 
Communications, Industrial and Literary Eroperty, Treatment of Aliens, 
Protection of Labor, International Claims aad Pacifice Settlement of Inter- 
national Disputes. He has also given an 12usual amount of space to the’ 
subject of Nationality. This method cf treasment has enlarged the volume 
several Lundred pages beyond those of Sco-t and Dickinson. ° . 

The general criticism of case books on irternational law, that they have 
been made up chiefly of decisions of demes-iz courts, has been largely over- 
come by Hudson, who prints over 65 deciscons of international tribunals, 
as compared with 18 printed by Scott amd 2¢ >y Dickinson. This, of course, 
has been due to the large number of decisinas of international courts since 
and as a result of the World War. Eowevsr, the great preponderance of 
law is found in the decisions of domestic 3-urts, of which Hudson prints 
‘the whole or part of about 260 decisioas, es compared with approximately 
290 in Scott and 190 in Dickinson. The se-rces of the domestic decisions 
are varied. While most of them are 3f Axerican courts, a large number 
are British and several are from Frenca arc German courts. In addition, 
there is a sprinkling of decisions from the «curts of South Africa, Switzer- 
land, Egypt, Canada, Chile, Austria, Jepan, ..ustralia, Belgium and Mexico. 
It is, however, to be hoped that the time wil come when it will be possible 
to. reduce the number of decisions of -nfer.cr domestic courts which as a. 
rule are not impressive on questions of intectational law. ` 

The volume contains ‘an unusual namke- of quotations from bilateral ' 
and multilateral treaties. These extrazts az: interspersed among the cases, 
whereas in Scott the treaties are given in fil in an appendix. A few State 
laws are quoted at pertinent points in the b-xt. Very little space is given 
to State papers or to quotations from writers, except in footnotes, as com- 
pared with Dickinson, who gives numercts quotations from writers on 
international law, official opinions, ete. . 
~ It is interesting to the practicing lawyer to observe that Hudson’s Cases 
contain a large number of. decisions not foaad in other’ case books on this 
subject; for example, he has over 60 dec&-ons of international tribunals 
and about 200 decisions of domestic sours not found in Scott, whereas 
Dickinson has several decisions of interratio1.1 courts and about 90 domestic 
decisions not found in either Scott or Huda. 

As a practicing lawyer, I have found case books more useful than text 
books in working on specific cases, anc it vught, therefore, be a matter of 
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gratification to the aioa that ies new large case books on this subject 
have been simultaneously produced, containing so much new matter and 
such different material, and prepared from different points of view. Prob- 
ably nothing could be more helpful to the practitioner in this field than the 
careful and authoritative preparation of such_case books. As for the teach- 
ing profession, the authors speak for themselves i in their works. 

'L. H. Woorsry 


The Vanai of the British Dominions. By ArtHur Berriedale Keith. 
. New York: The Macmillan Co., 1929. pp. xxvi, 524. ` Index.: $7.25. 


a is not an easy term to define, or even describe, and he is indeed 
courageous who undertakes to locate and label it in the British Common- 
wealth. of Nations. Professor Keith, however, finds it convenient for his 
purposes, and, while he does not define it in so many words, one gathers that 
he uses it to describe the condition or status of a country whose government 
is free to deal with its own internal and external affairs without interference 
from any other government or authority. -With that general thesis in the 
background, he proceeds to outline the history of the development of. re- 
sponsible government ïn the British Dominions; to describe the relations of. 

their governments to that in Great Britain; to measure the present stature of 
those Dominions in terms of sovereignty; and to compare the results with the 
Report of the Imperial Conference, of 1926, which states that “the. group of _ 
self-governing communities composed of Great Britain and the Dominions . 

. are autonomous communities within the British Empire, equal in - 

status, in no way subordinate one to another in any aspect of their domestic 
" or external affairs, though united by a common allegiance to the Crown, and 
freely associated as members of the British Commonwealth of Nations.” 
Professor Keith is, as always, a legalist, and a conservative one at that, and 
so he finds that in terms of strict law this statement of the Imperial Confer- 
ence does not accurately describe the present status of the Dominions, buti is. 
rather a program for the future. ~, 

In his opinion, no Dominion has the power to seas of its own volition, 
and no Dominion act, even if assented to on behalf of the Crown, would have 
the slightest power to sever the British connection; nor do the Dominions 
possess the power to make peace or war, or to remain neuteals in a British war.. 
Again, in the making of treaties it is his opinion that the Dominions do not 
possess that unfettered exercise of the treaty power which is a mark of in- 
dependent States, for, as he points out, the present practice requires the 
grant of full powers under the royal signature, and ratification by His 
Majesty, and this “imperatively demands the intervention of a British 
Minister” who is ultimately responsible, together with the other members of 
the cabinet to which he belongs, for the carrying out of that treaty. Simi- 
larly, in purely internal matters, the Dominions have not full and unlimited 
powers to amend their own constitutions, and Canada at least must seek the 
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assistance of Great Britain ere making ev2n minor changes in the British. / 
` North America Act. Then, too, the reservation of Dominion legislation. 

. still exists, as well as the power of disallowance, and there are limitations | 
_ upon the Dominions’ power to legislate extraterritorially, and even upon thè 
domestic subjects they maydeal with. ` PO ea 

Now all of this, and more, is accura-e erough, but it does not give suff- 


- cient recognition to certain fundamenizl prueiples underlying the constitu- - | 


_ tion of the British Empire and Commonwealth, ‘namely, the conventional 
character of that constitution, the dornans state of such limitations as de 
éxist, and the assent of the Dominions zheraselves in those actually applied.’ 
ı„ For these ‘reasons, Professor Keith, end sveryone else who attempts to 
“describe the constitution of the British ‘Commonwealth and Empire.from the: 
strictly legal point of view, is: likely tc: prcve misleading. In the internal . 
affairs of the Dominions the part playe1 by Great Britain is largely nominal 
and is played with the consent and ever approval of the Dominions, because 
it suits their convenience to have it so. In the realm of external affairs the — 
situation is of necessity somewhat diferené, for it is impossible to act in- 
dependently and collectively at one ard tLe same time; every form of as- 
sociation and coöperation demands tke surrender of some measure of in- 
dividual freedom. if that association amd cCSperation are to be maintained, 
and it is doubtful whether the Parliament at ‘Westminster itself is entirely ' 
unfettered in its dealings with other aaticns. ‘.Another disadvantage the 
legalist labors under in dealing with Britis: Commonwealth constitutional 
law is that what he states to be the lew teday is likely to become history. 
overnight.’ And Professor Keith has rot eicaped this possibility, for if the 
Report of the Conference on the Operatic of Dominion Legislation and 
‘Merchant Shipping Legislation, whica. appeared shortly after Professor 
Keith’s book was published, is.implemsnte1 (and it seems probable that ‘it 
will), much of The Sovereignty of the Britis: Dominions will have to be re- 
written. Nevertheless, while this boo= mey not be the last word on Do- 
minion sovereignty, it does give an adrirakle survey of the development of 


=. that sovereignty, and should be in the Sancs of every student of the British ' 


constitution. 


_ Norman MACKENZIE 
f 


The Werking of the Mi inorities Buien wmder the League of Nations. By Dr. 
_ Joseph S. Rouček. - Prague: Orbis Pablishing Co., 1929. pp. 122. 


“ This book, though published abroad, -vas the author’s doctoral dissertation 
at New York University. The title is ssme-vhat misleading, as considerably 
. more than ‘half the book is devoted to tha origin, organization and legal 

basis of the minorities treaties, rather taan ~o the actual working of the sys- 
‘tem under the League of Nations. The work is doubtless more generally 
informative on that account, though less criginal than it might have been 

had the author penetrated more dezplr into the issues which have thus far 
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. nature. Although the cases brcught before the Permanént Court of Inter-. 
` ' national Justice ‘have received a strictly: legal solution, he does not press for 


ijs ‘ 
è 


ys b, 
been brought to the attention of she ‘League by complaining minorities. The 
author is entitled to credit for presenting a compact view of.the minorities” 
system dispassionately and with so much clarity. He recognizes that asthe 


‘Council is forced to express itself, against a sovereign State. in upholding 


minority rights, any consequent settlement is'inevitably of a semi-political 


a wider application of judicial procedure than has thus far been requested by 
the Council. His attitude is opportunistic. ‘The best procedure for.deal- 
ing with the problem is the one irae causes least stir and friction” (p. 120). 
In the author’s view, the system is ‘‘an attempt to raise the moral standards 
of humanity a little higher” (p. 122). Oneis inclined to inquire whether, the 
moral standards of humanity must not first be raised a little higher before the 
system as s thus sO conservatively envisaged can accomplish much good.. 

a A rai . ÅRTHUR K. KUEN 
J | F E 
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- Die; Valkerrechtliche Stellung I rlands. By Michael Rois München and . 


Leipzig: Duncker, &.Humblot, 1930, pp. xii, 435. Rim. 23. 


Unlike many of the doctoral dissertations in -several Bea which are . 


now appearing on.the-British Dominions, this is more than.a collection and 
uncritical. exposition of documents. It contains a most valuable selection 


of documenis, but it is also a work of considerable scholarship, well worth | 


the notice of all who are interes: sed in the juristic anomalies of “Dominion 


Status.” The- author has taken the trouble to study the practices of diple-. 


macy a3 well as the relevant texts. In this respect it is, in the reviewer's 
opinion, the most thorough stuly of the diplomatic, aspect of Deminion 


status that has yet appeared. 


The chief contribution of this book, after the as hiiia treatment, 
lies in tracing the relations of tha Irish Free State to foreign Powers during 
the years since 1922, particularly in the League of Nations and in interna- 


tional conventions. The inter se problem which has arisen, concerning the — | 
international character of the relations of members of the British Common- 


wealth to each other, is well sez forth up to the adoption of the Balfour 


formula-for the signature of multilateral treaties by the Imperial Conference 


of 1926. ‘In several matters one might urge that Dr. Rynne has nct sufti- 


ciently considered existing legal relations. before concluding that the Irish . 
Free State has a complete international personality. He has hardly done ` 


justice:to the Free State’s being bound by British treaties negotiated. prior 


to 1922; or to the laws governing citizenship in the Empire for all British . ` 


sabjede as a, primary category. The laws governing succession to the 


1 Iti is true that not all citizens of the Irish Free State are British subjects.: But the status 
of the latter cannot be changed by-‘Irish laws alone. Canada’s ationality Act was passed 
in 1920 and not 1910; as stated on page 69. P 


` ~ 


1 
4 eae ? + ~ ' 
3 i 
y ` 
of , 


~~ 
- 


ld 


we 
“ 


838 ~~ THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


throne likewise do not support the persona—union hypothesis, as they are 
those of the United Kingdom, and cannot t= changed by the action of anv 
Dominion. Even if the Report of the Con erence of Legal Experts (Cmd. 
3479, 1930) is accepted for the future, ther change will still require unani- 


_ mous action by all the members of the Brita Commonwealth. The Crown 


"~ 


will therefore remain one e and indivisible, ecd will not be a separate Crown 
for each Dominion to mter, unless a legal zight of secession is formulated 
by. the present Imperial- Conference. 

Dr. Rynne himself goes somewhat furth r than the official position of the 


Irish Free State Government, though no ‘arther than General Hertzog, in 


proclaiming an existing right of legal reutraity for the Irish Free State and 
for all the Dominions. Yet he claims this cn the grounds of their member- 
ship in the League and their position as sigar tories of the Kellogg Pact, both 
of which they share with India, and cn p»esisely similar terms. No jurist 
would admit India’s potential neutrality ic s British war. It may be noted 
that tke failure to consider the anomalou: Dosition of India; which enjoys 
all the privileges of the Dominions exc2pt #2 right of legation, considerably 
weakens this whole thesis. Nor is it true, as Dr. Rynne thinks (p. 129), 
apparently relying a little tco trustfulhy or Dr. Zimmern, that the failure.cf 
several Dominion Governments, including Canada and.the Irish Free State, 
to ratify. the main Treaty of Lausanne hac iy legal effect. Both Goverr- 
ments specifically recognized that the ratizcation of the treaty by Great 
Britain put an end to the state of war witi. Turkey and was legally binding 
on them. . They did exercise their ustal rænt not to adhere to some of the 
supplementary conventions, as they were specifically permitted to do under 
the customary clauses exempting all the Dominions which did not adhere. 
The interesting clauses on nationality in tas treaty deserve. a commentary 
which they have so far not had, and one wazth would have given Dr. Rynne 


“ as much comfort as they would have causec vhe chief orthodox commentator, 


Professor A. B. Keith, trouble to reduce t» “‘sound’’ doctrine. 

The foregoing critique of a long, well-cceumented piece of scholarly re- 
search should not be taken as condemning it: useful contribution in the leas:. 
Dr. Rynne’s arguments are always acutely put, well supported by juristic 
authorities, and generally convincing. The title indicates the reasons for a 
natural exaggeration of the Irish thesis, arc of some under-emphasis of the 


rôle of the other Dominions, particularly >° the Union of South Africa, in. 


bringing about the change in constitutional status. Even on the points 
which the reviewer has raised for critizism. Dr. Rynne may derive the com- 


fort of being frequently true to political fees when he is well ahead of legal. 


authorities. It remains to add that tn2 work is fully and carefully 
documented, with useful appendices, a good critical . bibliography, but 
no index. l 

W. Y. ELLIOTT 
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`. Mandates under the League of N ations. By Quifiey Wright. ‘Chicago: Uni- 


' versity of Chicago Press, 1930. ' pp. xvi, 726. Index. $6.00. «°° 
Professor Wright’s book is valuable both as a ‘study of the working of the 
- Mandates System and as a ‘commentary upon Article 22 of the Covenant and 
the Mandates themselves. Jn both exposition and commentary he has 
drawn most extensively upon 1 the official records of the organs of the League; 
upon laws and decisions of the’ courts of the mandatory Powers and upon the 


expressed opinions of writers. His book evidences ‘not only great erudition, . i 
but what is more important, an ordered erudition, to which students of inter- `. 


‘national law and relations can turn for a collection of documents and of au- 
- thorities, so organized as to not only make them conveniently accessible, but 


to stimulate thought on the many interésting problems involved in the de- 


velopment of international organization and of international law implied by 


_ the Mandates System, as well as the.study of the system itself: 7 =; | 
_ Perhaps the most striking thing in the book is thë way in which is brought 


out the system of consultation. and: conciliation upon which the League de- 
pends for the solution of the many knotty problems arising in the course of 


-the carrying: out ofits functions. - The Mandates system is excellently Or- | 


ganized to make possible this procedure: . The commission is an organ of the 
League; its members appointed By the Council and not by governments, the; 


: majority being nationals of! ‘non-mandatory States: It is an advisory body 


which reports to the Council of- the League, alone competentito take action, - 


and upon. the Council are ‘represented as permanent members the chief. 


re 


, mandatory: Powers. The mandatory Powers act under definite į instruments, 
the Covenant and the Mandatés, so that the development of the system is 
based upon the interpretation and application of written instruments, ‘a 


' definite beginning’ for a conference. ~The duty of the Mandate governments . ~ 
_ tosubmit an annual report which they are given an opportunity to explain be- 


~ 


fore the commission; affords an opportunity. for discussion which will bring ~ 


‘ out the facts in particular cases and thus break ‘up the problem of the Man- 


dates into its component parts for individual settlement rather than to bring ‘ 


before thè Council general questions of rights and duties. , ; 
‘The working of the system is well illustrated by the procedure i in respect to 
: the power of the mandatory to i impose its nationality upon inhabitants of the. 


, mandated territory (pp. 525-8), a, matter which came up in the first session 


of the commission. , The members of the ‘commission could not agree, so 
‘they drew the Council’s attention to the. difficulty. The Council set up a 


‘subcommittee of the commission which, after consulting, the Mandatories, , . 


reported to the Council, whence the ‘matter, was sent back to the commission 
for definite proposals. = > ss = l 
The Commission’s solution was adopted, wien slight modifications by the 
`~ Council, in the form of resolutions. . j 
Professor Wright has gone beyond the ay of the Mandates system into 
an Doak of principles of international law bearing upon its interpre- 
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a tation and- into the history of the institutba. The interesting problem of 
the location of sovereignty under the Mandates has led him to an analysis 
of sovereignty under international'law (p. ZTłfi.i from which he proceeds te 
an éxamination of the various theories of tz location of the sovereignty of 
the mandated territories, and states that it -= clear that there is no generally 
accepted doctrine as to the location of sove-dagnty (p. 338-44). He himself 
concludes that “sovereignty of the areas i£ vested in the League, acting 
through the Covenant amending process ard is exercised by the Mandatory 
= with ccnsent of the Council for evensual t-ansfer to the mandated com- -> 
munities themselves” (p. 530). The Mancatory is responsible internation- 
ally for its administration (p. 506ff.), anc 2xercises internal control, the - 
League having no power to interfere directy as between the administrator 
and the people of the mandated territory. It must, however, carry on its 
administration under the terms of the Mancates, which can only be changed © 
with the approval of the League (p. 11E). Tidently it is difficult to recon-- 
cile-this novel system with preéxisting thecres of sovereignty. E 
The book is rendered more valuable by ¢ careful index and a very full 
bibliography, of articles as well as books, auc. by appendices containing the 
: Mandates documents relating to the crgari-ation of the commission, and 
statistics of the development of the mandat21 territory. 
JOSEPH P. ENET l 


Executive Agents in American Foreign Rdation .` By Henry Merritt Wriston. 

Baltimore: Johns Hòpkins Press, 1923. pp. xii, 874. Index. $5.00. 

` This work, one of the series of The albext Shaw Lectures on Diplomatic 
„~ History at Johns Hopkins University, is a n Gt illuminating contribution to 
the constitutional, as well as to the diplomat history of the United States, 
in a field which the author, with some warraa-, thought to be “ —, 
neglected. ” 

Professor Wriston hae logically divided his study into two parts; the ia 
“Origin and Constitutional Position,” after £ review of the practice before | 
the Constitution and the constitutional bastground, has for its most im- 
portant chapter a discussion of the: consiamitional position of executive 
agents. It is here, perhaps, that there will 53 more difference of opinion as. 
to the conclusions of the author than else-vaere. To the reviewer, those 
conclusions appear, in general, to be sound; end they may fairly be said to 
rest largely on the opinion of the author (p. 210) regarding the Presidential 
control’ of foreign relations, that “there aye few branches of' government 
activity where custom and practice have halso large a share in developing 
the law of the Constitution.” The fcllowre chapter on ‘Congressional 
' Opinion” paints a highly candid but razher xelancholy picture of recurrent 
partisan discussions from one ‘generation t» ancther, ending with the wel- 
come but perhaps too optimistic view ‘p. 212) that ‘congressional debate 
on the topic appears to have been closed.” 
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The second part of the work, the larger i in size, treats of the range of prac- 


tice in the appointment of executive agents. The classification of the seven ` 


chapters is by. motives of appointment, one which, as the author himself 
says, is not wholly satisfactory. - Some duplication in mention results;. but 
there is a remarkably complete account of the missions of executive agents 
from Washington’s sending of Gouverneur Morris to. England in 1789 to the 
varied services in 1913-1919 of Colonel House, whom the author calls (p. 
807) “the most important executive agent in our history.” 


The amount of research necessary for such a volume must obviously have 
been enormous; Professor Wriston has well performed a difficult task; his - 


fellow scholars are indebted to him for a fine achievement of learning. 


i i » HOUONTER MILLER 


W t 


The Position of Foreign States before German Courts. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1928. pp. xiii, 51. 
‘Bibliography, Table'of Cases and Index. - $1.00. >- 

The Position of Foreign States before French Courts. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1929.: pp. xii, 42. Bib- 
liography, Table of Cases and Index. $1.00. 

The Position of Foreign States before Belgian Courts. By Eleanor Wyllys 


Allen. New York: The Macmillan Company, 1929. „pp. xii, 40. Bib- ; 


liography, Table of Cases and Index. $1.00. 


These three studies, prepared under the auspices of the Barca of Inter- 


national Research of Harvard University and Radcliffe College, are parts of i 
a series which will eventually be combined in a general treatise. No doubt | 


they will then be amplified, for they do not purport to be exhaustive, but 
. they are already useful introductory monographs. There is no attempt at 
profound philosophical analysis of the subject, the author to a great extent 
contenting herself with the rôle of collector, albeit a critical collector. The 
studies are based principally on court decisions, with some exposition of 
statutes and decrees and parliamentary debates. There are also citations 
to, and occasionally, summaries of, the views of commentators. Each study 
is well introduced by a brief description of the judicial machinery of the 
‘country under consideration, and is accompanied by a useful selected bib- 
liography, table of cases and index. It may be suggested that the manner 
of paraphrasing does not always make clear whose views are being set forth; 
that even more should be done in explaining peculiarities of the foreign pro- 
cedural law, as the author has done very well withthe French saisie con- 
servatoire; that more eare should be used in distinguishing holdings and 
dicta; and that more attention be devoted to the procedural rules to which a 
foreign sovereign plaintiff is subjected. 


_ Parme C. Jessup ` 
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Algunos Documentos sobre el Tratado de Gue alupe y la Sain de M éxice 
durante la Invasión Americana. Prélogo ze Antonio de la Peña y Reyes. 
México: Secretaria dé Relaciones Exceriovs , 1930. pp. xiii, 413. Index. © 
` $4700. : 5 l 

Un Esfuerzo de México por la Independencia -e Cuba. Con Prólogo por Luis: 

_ Chávez Orozco. México: cee de Extaciones Exteriors, 1930. pp. 
li, 228. $3.00. 


These two volumes form cates 'nuabers 31 aA 32 of the Aline 
Histérizo Diplomático Mexicano. The firss could quite properly have ap- 
peared immediately after an earlier numba (No. 15 of this series) entitled’ } 
Lord Aberdeen, Texas y California, sinee bca treat of the efforts of Mexico: 
to prevent, first by diplomacy and ther by ms, the annexation of Texas by 
the Urited States. .The number nov un? review consists primarily of 


í 


, ‘official documents relating, first, to tte qustion of -peace or war with the 


United States, second, to the negotiation ofe treaty of peace, and third, to 
the attitude of the severa! Mexican states tc rard the proposed treaty.. Two 
documents of particular interest are the in=iructions to the Mexican com- 
missioners at Guadalupe Hidalgo and she r=vort of those commissioners de~. 
fending the treaty that they had negotiate “ : s 


‘The second volume does not, perhaps, messure up in value or interest with 


the first’ It consists‘of the despatches sent Mexico by the Mexican repre- 


. sentatives in Washington, Colombia, New ‘rleans, and Haiti. It includes.’ 


also some correspondence of Minister Poins=t, of Santa Anna, and of some 
Cuban residents:in Mexico. The period e7-ered is roughly 1825-1823. _ 

. Each volume has a table of contents and =n introduction. The introduc-. 
tion to the second volume compensates soncewhat for the lack of importance. 


‘of many of the documents selected for pub=-ation. Cuartus A. Timm 


Source Book of Constitutional History from 1660, By D. Oswald Dykes. 
New York: Longmans, Green and Co. 1980. pp. xii; 505. Index.. 
_ 8, 00. 


" This Source Book provides a useful seler ion of reprints of the principal 


documentary sources for the study of the zonstitutional history of Great. , 


Britain. In addition, there i : an elaborate ntroduction giving a survey of 
the development of ‘British | constitut.ona. aw. and arranged so that the 
several sections correspond to the chepterz into which the documents are- 


grouped. Instead of following the tradit al method of a chronological > 


presentation of the subject-matter, the edite” classifies his documents under, 
a number of heads, beginning with the E estoration Monarchy and. the- 
Revolution Settlement, and passing frem tF= organization of Parliament and 
the control over colonial dependencies to cr=stions of public-meetings, free- 


dom of speech, personal liberty and Labecr corpus. The student thus ob- - 


tains an understanding of British constitu >nal law in which the historical. 
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setting of a document i is combined with the development of thie: particular, | 


| branch of the law under consideration. 


ETN 


-ward the victim, acquiescence in the economic or the oe sanctions put - 


fee Hes 


freely admits, and asserts as his justification of it that “the subject of na- ` 


i: g 7 y7 i r ; ‘ = G. F. 
ig Pa a \ P 7 ; 


. Sirey, 1930. pp. ' 160. 25 francs. See á ts | 
. An‘immense literature séems to be rapidly sea upon the ce 


‘of the Kellogg-Briand Pact. ‘The present book has the advantage of present- 
- ing a French lawyer's point of view comprehensively, and. yet within reason- ~ 
l able limits. The author gives a history of the negotiations, followed by an 


interpretation of the provisions of the treaty, derived principally from the 


note of Mr. Kellogg addressed to the Powers, on; Juné 23, 1928. The author ` 


believes that it was with this interpretation in view that the Powers gave 


their assent; that therefore such interpretation must be taken as authorita- 
, tive in conjunction with the treaty. He: proceeds to discuss the lacunae and’ 


imperfections of the Pact viewed as an instrument of international law, chief 
among which the author mention’ the abserce of any definition of what con- 
stitutes aggressive and defensive warfare, respectively, the failure to provide 


. arbitral procedure, and the failure to adopt, positive legal sanctions. The 
book closes with a commentary upon the practical consequences of the Pact, 
. particularly its influence upon the League of Nations Covenant, the Locarno, 
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Le Pacte de Parke du 27 Août 1 928. “By Dr. Robert is Gall. Paris: Receuil 


agreements, Pan American relations and the laws of neutrality. He fore- : l 


casts in the following terms the probable attitude of the United States, in 
the event of a future war coming within tae’ scope of the: Pact: ‘Rupture 


of diplomatic relations with the aggressor ration, benevolent neutrality to- `, 


into effect” ©. sad 
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York: F. A. Stokes Có., 1930.. pp. xi, 273. -Index. 


-This book is. dedicated to one “who, by seeing the world as it is, Ee to 
make it better”? Dr. Gibbons both. sees and describes the world from an 


k heen K. Kun . 


_ Nationalism and Internationalism. By Eerbert Adams’ Gibbons. -. New , 


unusually cosmopolitan point of view. Six-sevenths. of his book illustrates ` 


the growth of nationalism by reference to the history’ ‘of peoples i in Europe, : 


Asia, Africa and South America. As. a historian, Dr. Gibbons contents him- 


‘ self with a narration of events, and does noi attempt the rôle of philosopher 
-~ or critic; not the why, or the how, but the what, absorbs, him in the delineation 


of the past. But as a critic of our world today, he plays the useful part ‘of 


both philosopher: and critic, as well as that of narrator. Unfortunately, ` 


only oné-seventh of his book takes up this theme. His accentuation of'war, 
at the expense of almost all other factors in’ the growth of nationalism, he 
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tionalism. cannot be divorced from violan :e rationalism calls for the spilling 
of blood, at birth and during growth” (t *4). 

While he believes in- the excellence ard >e oetuity of nationalism, he would 
have it modified by internationalism, as e=e—=plified in the composition of.the ` 
‘United States and in some of the present 2cr~ents of European life. ‘Inter- 
nationalism” means to him “codperazioa”_ and the desperate need of cò- 
‘operaticn today is shown clearly by his kesh_and pungent critique of the’ 
Paris Treaties of 1919 (pp. 190-239) Included within past and present 
forms of coöperation, he. points ous Sreexasonry, the Papacy, Marxism, ' 
Zionism, economic internationalism, the weak .of The Hague, the League of 
Nations, Locarno, and the Dawes and Yocrz Plans. 

i © a Wirum I, HULL 


India’s Political Crisis. (Johns Hopkins University Studies in Historical 
and Political Science. New Series, Nc *.) By William I. Hull. Balti- 
more: Johns Hopkins Press, 1930. pp xciii, 190. Index. $2.00. ` 
This volùme gives a résumé of the All En>—es Conference of 1928 and that 

of the National Congress which followed “sed on notes made at the two 

assemblies and their committee meetings, >- attend which the author was 
granted permission (p. 182). What i is here elated has already appeared in 
the English and Indian press; thus the 7é1r-5 of the daily meetings does not 

. really add much to our knowledge of the -adian problems, nor of the in- 

numerable suggestions for solving them. stez as native opinion contemplates. 

Had the author attempted to interpret the —ovements at present noticeable 

in the area controlled by Britain, as well as ->e underlying causes of unrest in 

that area, and in the territory governed. k” the feudal princes, the record 
would have been more interesting and hep _] to the student of government 
and social forces in India. As a compila.ic-- the volume is good, but, as an 
interpretation of the underlying cause: o 1-2 surface manifestations of In-- 
dian unrest, due to the difference of rekgisr= or of castes, or outlook on life, 
whether under the British or a feudal orice leaves much to be desired. 
Boyrp CARPENTER: 
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The Mandates System in Relation to Afric- and the Pacific Islands. By 
Elizabeth van Maanen-Helmer. Landor- P. S. King & Son, Ltd., 1929. 
pp. 831. Index. 15s. o a 

The International Mandates. (Johns Hopxts University Studies in Histori- 
cal and Political Science. New Series, N- 8.): By Aaron M. Margalith. 
Baltimore: Johns Hopkins Press, 1920. =. ix, 242. Index. $2.50. 

Dr. Van Maanen-Helmer sees “At the >g =s of the Mandate system . . 
two fundamental ideas; one that the welfere ~f weaker peoples must be safe- 
guarded: the other that the material rescuzæs in undeveloped parts of the 
earth must be put at the disposal of all n.t -ns alike” (p. 237). In her de- 


t 
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t 
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scription of the system “as a working machine” she brings out its effect in 
securing these two results. Her interest in the protection and development 
of the natives and in the importance of the open door, lends color tc her'ex- ° 
cellent analysis of the system, including the part which the Assembly and 
Council play in it. The importance of discussion in the Assembly as a 
means of pressure on delinquent governments is made evident (p.: 232). 
The author lays stress on the infliience of the system beyond the mandated . 
territories; and believes that it “has come to play a more and more vital part 
in the evolution of relations between advanced and backward races” (p. 7). 


‘Her book indicates how deep-seated are the difficulties arising from the 


‘contact of the races,-with which the Mandates Commission is,confronted. 


Dr. Margalith gives weight to the influences which the administration of 


' the mandated territories will have on other colonial governments, especially _ 


in developing the idea of trusteeship for the natives. His book is a general 
study cf the organization and evolution of the Mandates system, but princi- 
pally from a legal and administrative point of view. His legal interest 
leads him- to a study of the sovereignty of the mandated territories; from 
which he concludes that sovereignty is neither in the League nor in the Prin- 
cipal Associated and Allied Powers, nor the mandatory State, and thinks 
that “ss matters now stand, this uncertainty [as to the situs of sovereignty]: 


is the. greatest asset to the mandatory system.” 


Both Dr. Van Maanen-Helmer’s and Dr. Margalith’ s.books are well docu- 
mented from the records of the Commission. . 
J OSEPH P. CHAMBERLAIN © 


The Franco-Russian Alliance, 1891-1917. By Georges Michon. Trans- 
lated by Norman Thomas. New York: Macmillan, 1929. pp. 340. 
Index. $4.50. 


- This volume surveys the history of the alliance from its eima to its 
collapse in the Russian Revolution. The summary account of its formation 
is given a consistency and continuity which! appear over-simplified when — 
checked with the more detailed study of the period made in Dr. Langer’ S. 
book on the same subject, reviewed in the April number of this JOURNAL. 
The pact is viewed throughout as aimed, by the French at least, against 
Germany, ignoring the contemporary evidence adduced by Lenger “that it 
was directed, not only by the Russians, but by the French as well, against 
England.” For the rest, the book is an indictment of the criminal folly of 
French statesmen in subjecting the Republic’s destinies to this-commitment _ 
in secret terms with a brutal and inept autocracy, unsound politically and 
socially, chronically insolvent financially, hopelessly incompetent as a mili- , 
tary power, faithless and. adventurous in its foreign policy. An astounding 
feature of this indictment.is the array of publie criticism presented through- 
out the life of the alliance, exposing the falsity of its foundations and the 
consequences to which it was leading. The success of its partisans in main- 
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taining itS existence is an appalling denonstration of the subversion of free 


institutions by secret diplomacy. Th» men who'staked France’s milliards 
and the peace of Europe in this mad gamb-e must have had a prize in' view. 
Michon‘s conclusion is that their primacy aim was the undermining of radical 


_ principles in the Third Republic, rathe- than ee for- defeat in the Fran- ' 


co-Prussian War. ‘ 
J. V. FULLER’ 


Internctional Year Book on Civil and Canmercial Arbitration. Edited by Dr. 


Arthur Nussbaum. Vol. I. New York: Oxford University Press, 1928. 


pp. xviii, 418. Index. 


This volume is an American editicn prepared by the editor from ie Ger- 
man text through an arrangement with the American Arbitration Assoċia- 


tion. The German edition was appar=nil> prepared in 1926, and it seems ' 


that subsequent. volumes will appear fom -ime to time bringing the sulfject l 


up to Gate. International political erkitra-ion is outside of the scope of this 
work, which deals only with arbitraticn between private individuals, com- 
panies or organizations in the same country or in different countries. The 
development of private arbitration since tLe World War is one of the most 
important phenomena ùn the legal werl4d and is remarkable in its extension to 
such a large number o1 countries.’ The surject is admittedly bristling with 
problems, and these problems are discissec in Part I by learned gentlemen 
from a dozen different countries with spec al reference to the conditions of 
each country. Part II contains a translation of laws and treaties applicable 
_ to privete arbitration in “eleven countries tsing the system. Part III con- 


tains the texts of arbitration rules anc corventions of international impor- 


tance occurring in agreements betw2e1 Cambers of Commerce and other 
like organizations in different counires. Part IV contains extracts from 
court decisions in nine countries, largely dealing with the execution of 
foreign awards. Parts V and VI are sivem over to a review. of the private 


- 


arbitrátion movement as shown in period cal literature and books on the . 


x 


subject. ` - 
| | L. H. WooLsEY 


Projet de Code des Obligations et de Contrats. Progetto di Codice delle , 


Obligazioni e dei Contratti. Commssior Française d’'Ẹtudes de ’Union ~- 


Législative entre les Nations Allié2s et Amies. Commission Reale por la 
Riforma dei Codici. Paris: Imprimzrie Nationale, 1929. pp.-xix, 573. 
This report, containing a proposed Code »f the Law of Contracts and Obli- 


‘gations prepared: by the joint efforts of the Italian Royal Commission on 


Code Amendment and a French Comm ssion, the object of which is the Legis- 
_ lative Union of the Allied Nations, furnishes an interesting indication of the 
tendency towards legal unification transcemding national boundaries among 
the Latin Nations. The proposed code is intended to replace the articles 
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and sections of the existing French and Italian’ godes dealing with the same 
subject. It consists of 739 articles and is the result of an admirable work of 
condensation, selection and arrangement on the part of the commissions, 
embodying the substance of the existing laws and -introducing only such 
modifications as are necessary to secure a uniform order and numbering for 
the purpose of citation, elimination of repetitious or outworn matter and, 
where necessary, some adaptation to present conditions. 

The code itself is preceded by an account of the history of the project, due 
originally to private initiative and later adopted officially, and to a recital of 
. the principal clianges in order or in substance introduced, with explanation 
and justification of such as demand-it. Regarding this as an instalment of a 
complete unified system of law, it covers the ground’on which national preju- 
dice and conflicting views offer fewest difficulties. If this code is u:timately 
adopted in France and Italy, however, we may confidently hope for further. 
development of the idea which inspired it in those nations and in others whose | 
legal systems rest on the same foundations. 

| JAMES’ PAROLATE 


La Succession Aux Dettes Publiques D’Etat. By A. N. Sack. . Paris: Li- 
brairie Hachette, 1929. pp. 184. Bibliography. 


The first part of this volume, covering one-half of the book, deals with the 
Juridical evolution of public property and public debts, and the legal security 
therefor. The author divides the juridical nature of publie debts into three 
propositions: (1) that public debts are debts of the State or a public community 
within a State; (2) that such debts are the contractual obligations of a State; 
and (3) that such debts are guaranteed by the entire resources of the State. 
The second part of the book is divided into two chapters devoted to the 
discussion of the succession of public debts, (a) in case of the political trans- 
formation of the State, and, (b) in case of the transfer of territory. - Succes- 
sion under circumstances of political changes within a State is discussed in 
respect of royal debts, debts of the crown and debts of the present day. 
Under territorial changes, the author discusses the ‘succession of debts of 
former times and of the present day, and then presents theories which nega- 
tive or affirm the principle of succession of debts in cases of transfer of terri- 
tory. Finally, the author discusses the obligations of debtor States and the 
rights of creditors based upon the principle of succession. 

L. H. WooLSEY 


Die Schtedsgerichts-, Gerichts-u. Vergleichsverträge des ‘Deutscher. Reichs. 
Von Professor Dr. Karl See: _ Berlin: Georg eee 1929. pp. 253. 
Index, 

Treaties of the German Reich for the settlement of ene by arbitration, 
by courts of justice and by compromise, is what the title of this work would 
3 Aiii s 
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suggest as to its contents, but it contains really more than is indicated by the | 
title, for the first 68 pages give an introduztory sketch of the evolution of 
arbitration and other forms of adjud:cziion 2efore end after the World War.’ 
This is followed by the various treaties, or 2xcerpts from them, which Ger- 
many msde with other States, beginning wita Switzerland in 1921 and ending 
with the United States in 1928, by the Stasute of the Permanent Court of 
International Justice, the chief Locarno treaty and the Kellogg Pact; and; 
unlike so many German works, it ccntains a subject-index. The brief 
comments which precede the documentary >art of the book are based upon 
original sources and cover a wide field of imvestigation. The work is dedi-. 
cated to Dr. Gustav Stresemann; and if Germany is today the leading theo- 
retical end practical protagonist in the attempt to formulate rules for the 
avoidance of war, Dr. Stresemann surely des2rves the chief credit, for it was 
the realization of his political program that resulted in the Swiss treaty of 
1921, in Locarno, in adherence to the Lezgue of Nations, in acceptance of the 
Optional Clause, and, finally, the Kellozg Fact. 


Internationale Zuständigkeit. Von Dr. iur. Robert Neuner: Mannheim- 

Berlin-Leipzig: J. Bensheimer, 1929. pp vi, 54. Rm. 3.50. ` 

This technical study on internationa_ competence is the sixth number of 
new German series on civil processes wl<ch, according to the author, has not 
yet beer: clearly defined by German praccice and law. Perhaps the nature of 
the work can best be indicated by remind ng the reader that there is no 
uniform rule among the different States ecncerning the question of inter- 
national competence; that in France, icr example, the Civil Code provides 
that “a foreigner who is not a resident oT Frence can be cited before a French 
tribunal Zor the execution of an obligatien contracted by him with a French- 
man; he can be tried by a French tribune! foran obligation contracted by him 
in a foreign country with a Frenchman; and a Frenchman can be tried by a 
French tribunal for an obligation contacted by him in a foreign country 
with a foreigner.” On the other hand, = forigner may bring action against 
a Frenchman in a French court only if the laster does not accept the jurisdic- 
tion of a foreign court. Dr. Neuner »ot oaly includes in his discussion a 
statement of the rules and practices in Austria, Germany, Italy and England, 
but also shows the connection between pri-ate municipal law and private 
international law. Naturally such quastiors as residence, citizenship, na- 
tionality and courts of various Jurisdictions ace brought into the discussion in 
the attempt to formulate principles and gene-al concepts which he. PADDOR may 
place German practice on a more definize fo.indation. 


Das Seeschiffahrtsrecht der Sowjetunion. Voa Dr. Heinrich Freund. Stutt- 
gart: Ferdinand Enke, 1980. .pp. vi, 153. Rm. 9. 
This study is worth the attention ol students of international law, not 
merely because it describes the evolution ard present status of the marine 


i m: BOOK REVIEWS .  . 849 


commercial code under the Soviet Union, but because it gives the attitude of 
a State which’ has nationalized its former private shipping interests and for- 
mulated a new set of regulations unlike anything heretofore existing. The 
last 90 pages contain a complete translation into German of the new Russian 
Marine Code, -proclaimed in June, 1929. There are two stages in the 
evolution of this code: the first from 1917 to 1921, characterized by the aboli- 
tion of private property; the second, from 1921 to the present time, in which 
the revolutionary theory of property is still adhered to, but the distinction be- 
tween public and private ships is more sharply drawn, and new regulations 
are formulated for the future. Dr. Freund has rendered a distinct service in 
‘giving a synthesis which brings the Soviet policy up to date and makes it 
available to those who do not read the Russian language. | 


Mitteilungen der Deutschen Gesellschaft für Völkerrecht. Edited by Dr.. 
. Walter Simons. Heft 9. “Berlin: Carl Heymanns, 1929. pp. xvi, 143. 
Index.’ Rm. 7. ; . 

The German Society for International Law has, since its formation in 
1917, published the proceedings of its meetings in nine successive numbers. 


Until 1928 these were published by the President of the Society, Dr. Theodor - `- 


Niemeyer of Kiel. With the present issue the publication is taken over by 
Heymanns, who also has the back numbers for disposal (2 to 4 marks per 
issue). The present number contains three papers and discussions and the 
reports of two committees on the following subjects: Internationa! private 
law of movable property, by Dr. Frankenstein; the Jurisdiction of the In- 
ternational Court of Arbitration, by Dr. Simons, and the Kellogg Pact, by 
Dr. Kunz. The report of the Committee on the League of Nations, given by 
its chairman, Dr. Schticking, deals with the scope of Article 18 of the Cove- 
nant, that is, the kinds of agreements that require registration with the League 
to become effective. The other report, given by Dr. Strupp in behalf of 
the Committee on Citizenship, is especially concerned with the question of 
dual citizenship. Appended to the report is a supplementary draft proposal _ 
for the codification of that part of international law which deals with citizen- 
ship. 

! Karu F. GEISER 


Africa and Some World Problems. By General J. C. Smuts. London and ' 
New York: Oxford University Press, 1930. pp. viii, 184. Index. $2.50. 
This volume contains six addresses delivered in England during November, 

1929; three dealing with Africa, two with World Peace, and one with De- 
mocracy. The author first sketches the story- of African exploration, dwell- 
ing on the political and economic results that followed. He considers that 
in the interests of Africa a white community should form the “steel frame- 
work” of the population, the work of the missionary and the civil servant, _ 
however valuable, being insufficient. The natives, it is urged, should be 
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allowed to develop on their own lines under sative chiefs, though subject to 
white control in the weightier matters of gc ernment. Anent world peace, 
Genera! Smuts reasons that the Kellogg Pact rather than the Geneva Proto- 
col is in line with the League Covenant, since the Pact, by outlawing “ pri- 
vate” war, fills a gap in the Covenant. Batin order that (illegal) “ pri- 
vate ” and (permissible) “public” war may 32 authoritatively differentiated, 
the General desires an international convensn, ‘the United States of Amer-, 


. ica participating. Such a; convention he meas, would, moreover, settle 


the question of the freedom of the secs, ane! evolve a workable scheme of 
sanctions from | Article 16 of the Covenart Concerning democracy,’ the 
writer declares that politicians today are macher puppets than guides, anc: 


begs a place in governmental affairs for tke scientific expert, who is unin- | 
fluenced by popular sentiment—a princid-e illustrated in international. 


‘policy by the Dawes and Young Commissicrs. 

This suggestive volume merits tho_ghti consideration = those who, 
a or practically, are interested 3 iza modern problems of govern- 
ment. 

ot _ | WILLIAM H. Ronson 
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Nationernas Förbund, i dess ställning til Fo-krdttssystemet. By Sune Holm. 


Stockholm: Uddevalla Tryckeri, 1929. pp. 142. 6 Kr. 


Sune Holm has outlined a conveniens harcbook of the League of Nations. 


. in its relation to the “system of Public Law.’ He considers that the general 
system of public law is not dependent upor she individual States for exist- 
ence; which gives the League of Natiors an excellent status in international 
affairs. Hence he has dealt with five outstanding topics: (1) the construc- 


tion of she order of the universal public law, (2). the State in public law, (3) | 


“competence” of public law, (4) the produ-ing of public law and the organ 
for its production, and (5) sanction in publi law. B necessity the work is 
brief and far from exhaustive. 

T. KALIJARVI 
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Précis de Droit international privé. By P. Łxminjon. Paris: Librairie Dal- 


loz, 1929. : Vol. II, pp. iv, 489. Fr. 50. “he initial volume in this series 
` was reviewed in this JOURNAL in 1925, V>. 19, p. 649. The present vol- 
‘ume concerns Les Personnes, les Biene, les Actes juridiques et les Obligations. 
International Law Situations with Solutzons ızd Notes. Naval War College, 


1928. Washington: Government Frint3= Office, 1929. pp. vi, 115. . 


. Index. Three situations are dealt with >ne each concerning maritime 
jurisdiction, carriage of mail in time of war and enemy persons on neutral 
vessels. The discussions were conducted end the notes prepared as usual 
by Professor George Grafton Wilsen, t Citor-in-chief of the JOURNAL. 
The discussions aim to consider the situstions from the pe of view of 
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_, the belligerent on the penne, the eo on the defensive, aid the 

` neutral. _ 

, Die englisch-belgischen Aufmarschplänz Jaien Deutechlond $ vor dem Welthriege. 

' Eine militärische Studie über die ‘‘Conventions anglo-belges” mit neuen 
Dokumenten. By? Carl Hosse. Vienna: Amalthea-Verlag, 1930. pp. 

-65. Appended to the book are texts of documents, plans and r maps. The 
book is distributed by the Zentralstelle fur erforschung der Kriegsursachen, 
Leiter: Alfred Von Wegerer,of Berlin. ` — 

Recueil de Travaux offert par la Faculté de Droit de V Université de N euchâtel 
à la Société Suisse des Juristes å loccasion de sa réunion à Neuchdiel 15—17 
septembre 1929.. Neuchatel: Imprimerie Paul Attinger, 1929. pp. vi, 271. 
The contribution of Professor. Ed. Béguelin entitled En souvenir de Vattel, ` 

_ 1714-1767 (pp. 33-176), and the contribution of Professor Max Petitpierre 
entitled Le droit applicable à la succession des étrangers domiciliés en Suisse 
(pp. 237-270), will be of especial interest to readers‘of the JOURNAL. 

Annuaire de la Société des Nations, 1929. Geneva: Editions de l Annuaire 
de la Société des Nations, 1929. pp. xvi, 655. Index. Third year. 
Edited under the direction of Georges Ottlik. The first issue o? this an- 

- nual publication was noticed in the J ouRNAL for 1928, Vol. 22, p. 493.. 

Fifth Annual Report of the Permanent Court of International Justice. Publica- 
tions of the Permanent Court of International Justice, Series E, No. 5. 
Leyden: A. W. Sijthoff, 1929. pp. 497. Fl.7. This report covers the 

.- period of the Court’s activities from June 15, 1928 to June 15, 1929. It 
gives authentic information in regard to the Court and Registry, Statute 
and rules, jurisdiction, judgments, orders and advisory opinions, publica- 

- tions and finances, during the period covered by the report. It also in- 
cludes a digest of the court’s decisions from the beginning, a bibliography 

~ -of the Court, and a collection of texts giving jurisdiction to the: Court. 

| Sovereign Rights and, Relations i tn the Control of American Waters. By Ernest _ 

C. Carman. Reprinted from Southern California Law Review (Decem-, 

ber, 1929, February and April, 1930), pp. 90. A scholarly and ex haustive 
study of the national and state policies and laws of the United States, on 
the Continent of North America, with some reference to the attitude of 
the United ‘States in international waterways controversies outside. the 
Continent of North America. ‘This publication is apparently intended to 
furnish the entire historical background to the Colorado River Compact . 
The text is interesting to the layman; the voluminous footnotes! make the 
pamphlet a desirable reference work for the lawyer. . 

The’. Sino-Russian Crisis: The Actual Facts Brought-to Light. Published by 
the International ‘Relations . Committee, Nanking, China. pp. 105. 
Contains an introductory statement of 21 pages and 11 appendices in 
which are included the texts of Chinese statements, Soviet notes, and 
relevant agreements between China and Russia. l 

Syllabus on Extraterritoriality in China. By ‘the Citizens’ League. Pub- 
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lished under the auspices of the Committe + on the Abolition of Extraterri- 

 toriality in China. 2nd edition, Nankirg. November, 1929. pp. 132. 
Contains six chapters dealing with the histozy, working, defects and aboli-~ 
tion of extraterritoriality, and legal r2forr in China and the passing of 
extreterritoriality outside of China. Appendices contain lists of treaty 
provisions, modern courts and prisons, < digest of cases illustrating 
abuses of extraterritoriality, and a bitliogtaphy. The first edition of the 
syllabus was issued in mimeographed Zorm : t Shanghai in July, 1929. 

Abolition of Esxtraterritoriality in Chinc. Evblished by the International ` 
Relations Committee, Nanking. pp. iv, 36. An introduction is con- . 
tributed by the Minister of Justice cf ths Nationalist Government, fol- 
lowed ky two articles by Chinese jurisis and the text of the correspondence 
between the Nationalist Government and “he Powers in 1928 and 1929. 
The recommendations of the Internatioral Commission on Extraterri- 
toriality of 1926 and a list of modern courts n operation are also included. 

The Nationalist Program for China. By Chao-Chu-Wu. New Haven: 
Yale University Press, 1929. pp. vi,-112. $1. 50. A reprint of lectures 
and conferences of the Chinese Miniscer to the ‘United States at the In- 
stitute of Politics, Williamstown, Mass., ir 928. The lectures deal with 
_ the domestic and foreign programs of the Et ene party in China and 

_ the conferences are on Manchuria. 

Transactions of the Grotius Society. Volum- 15. -Papers read before the 
Society in the year. 1929. London: Swe:t ‘and Maxwell, 1930. pp. 
xxiii, 171. 10s. The papers printed in ths volume are on the subject 
of the Gondra Treaty, by Don V. B. Galeano; International Cartels, by 
Francis de Király; The New Internazionel Law, by Alejandro Alvarez; 
Recognition, by Sir John Fischer Williams Public Law and Public Order, 
by J. B. Bernier; Tacna-Arica, by Cecil Jarg T'he Relations of the Execu- 
tive and Judiciary, by F. T. Grey; and zhe tionality of Married Women, 
by F. Llewellyn Jones. Information in rəzard to the membership and 
work of the Society is printed in the tront ~f the volume, and indices of 
the first fifteen volumes of the Transactipas: conclude the volume. A 
notice states that volume 1 of the Traasac-ions has been reprinted and is 
available for 10s, 6d. | . 

Japan in the League of Nations. By M. Maæashita. (Studies in History, 
Economics, and Public Law.) New York: Columbia University Press, 
1929. pp. 175. Index. $3.00. The his-cry, of Japan’s part in estab- 
lishing the League and participation in the a>tivities of the Assembly, the 
Council, Secretariat, Commissions and Committees, and of Japan’s in- 
terests in the League. | 

Problems of the Pacific, 1929. Proceedings of tke Third Conference of the In- 

_ stitute of Pacific Relations, Nara and Kyoto, Tapan, October 23~November 

© 9, 1929. Edited by J. B. Condliffe. Uni-ersity of Chicago Press. pp. 
‘xv, 697. Index. $5.00. Consists of taree oarts with maps and diagrams. 
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Part L contains a summary of” round-table discussions on the mia- 
chine age, food and population, industrialization, extraterritoriality, 
foreign concessions and settlements and the financial reconstruction of 
China, Manchuria, and diplomatic relations in the Pacific. Part II con- 
tains papers on the industries of the countries of the Pacific area, on extra- 
‘territoriality in China, the international settlement at. Shanghai, and 
various aspects of Manchurian questions. Appendices give data regard- . 
ing these conferences and the Institute-under whose auspices they are held. 
Grotius Annuaire international pour Vannée 1930. The Hague: Martinus 
_ Nijhoff, 1930. pp. viii, 291. Gld.12. Four leading articles are devoted ° 
_to'Mgr. W. H. Nolens and international law, the international convention 
concerning the abolition of prohibitions on importations and exportations, 
the Red Cross and the Netherlands, and the Fourth Scientific Congress 
of the Pacifie held in Batavia in May, 1929. These are followed by a 
chronicle of international events, accounts of Holland in the League of Na- 
tions and in-the International Labor Organization, of the Academy of’ 
International Law and the Library of the Peace Palace at The Hague. 
Information is also provided in regard to the Permanent Court of Interna- 
tional Justice and the Permanent Court of Arbitration at The Hague, 
international conferences held in 1929, and Dutch organizations fer inter- 
' national law and international relations. A bibliography and en ana- 
lytical table of previous volumes in the series, 1913-1930, conclude the 
present issue. fy - i 
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Anzilotti, Dionysio. Lehrbuch des Vélkerrechts. Band 1: Einfukrung— 
Allgemeine Lehren. (Institut für auslandisches offéntliches Recht und 
Vélkerrecht.) Berlin: Walter de Gruyter & Co., 1929. pp. xii, 429. 
Analytical table. RM. 20. 

Archivo Histórico Diplomático Mexicano: 

‘No. 33. El Emprestito ‘de Mexico a E Recopilacion de docu- ` 
mentos con una introduccion ` y notas por Joaquin Ramirez Cabañas. 
Mexico: Secretaria .de Relaciones Exteriores, 1930. - pp. ales 247. 
$3.00. 

Barnes, Harry Elmer. World Politics in M odern Civilization. The Contri- 
butions of Nationalism, Capitalism, Imperialism, and Militarism to Hu- 
man Culture and International Anarchy. (The Borzoi Historical Series.) 
New York: Alfred A. Knopf, 1930. pp. xxi, 608. Index, xliii 

Bartin, E. Principes de Droit International Privé selon la Loi et la Juris- 
prudence Frangaises: Paris: Les Editions Domat-Montehrestien, 1930. 
pp. viii, 634.. Analytical table. Fr. 65. 

Bishop, Crawford Morrison. I nternational Arbitral Procedure. Baltimore:. . 
King Bros., 1989. pp. ix, 259. Index. - 


* Mention here does not preclude a later review. 
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British ¥ ear Book of. International ‘Law. “1950. (Royal Institute ‘of Interna 


tional Affairs.) London: omer Univecsty Ss 1930. “pp. vi, | 285.. 
Index. 16s, ° =: ' 
Bustamante y Sirven, Antonio Sanchez de. La M er Territoriale Traduit. 
' de l'Espagnol par Paul Goulé. Paris: Recueil Sirey, 1930. -PP. 304.. 
. Indez., 50 Fr. . 
Butler, Nicholas Murray.. The Path to Pace. Essays and E on 
Peaĉe and its: Making: New York a21 London: _ Charles . Scribner’ S. 
Sons, 1930. pp. xiii, 320. Index. $2. =} 
Cereti, Carlo. La Tutela Giuridica degli Interessi I nternazionali. Pub- 


blicazioni della’ Universita Cattolica 4-1 Sacro Cuore. 2nd: Series! ’ 


Scienze Giuridiche. Vol. xxiv.) Milar: Società Editrice Vita e Pen- 
„siero, 1929. pp. xv, 183. Analytical surmary. Lire 15. 


Chosen, Government-General of. Annucl Report on Administration of” ` 


Chosen 1927-1 928. sal Government-eneral, ‘of Chosen, 1929. “Pp. 
vi, 158. 


i Cisneros, Cea Diaz. ' Alberdi ante la Fiosofia y el Derecho de Gentes. ` 


Conferencia pronunciada en el Collegio čela Universidad Nacional de La. 
Plata, el 17 de Mayo de 1930. La Plaze: Olivieri y? ‘Dominguez, 1930. 
pp. €0. 

Cosentini,. Peoia Codigo Civil Pan-émericano. Titulo Preliminar: 
Derechos Personales—Derecho de Jamla. Resumen y aplicacion del. 
curso de “Derecho Civil Americano Cony arado” dictado en la Universi- 


. dad de la Habana, a peticion de esta. 3ntesis y reforma de. las legisla- ` 


ciones civiles Americanas precedidas de wna exposicion de motivos y de 
unå introducción del Prof. Antonic Sanziez de Bustamante.. Habana: 
-Vox Populorum, 1930. pp. viii, 18. Index. $3.00., 
Delos, J. T. La. Société Internationcle ex “es Principes du Droit Public. 


Préface de Louis Le. Fur. . Publicasion ce la Revue Générale de Droit.. 


international publie, Num. 1. ‘Paris: A. Pedone, 1929. pp. xx, 344. 
Delvaux, Gaston. L’Invasion de la Belgeye devant la Science Allemande 
du Droit des Gens. Liège: Imprimerie _emarteau, 1380. Pp- x, lon: 
18 Fr. 
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Studi nelle Scienze Giuridiche e Socicli—-C.) Pavia: Libreria Treves dell’: 


` A. L. I., 1930. pp. iii, 196. 30 Lire. 


Dennis, Alfred L. P. The Anglo-Japames: Alliance. (University of -Cali- 
fornis Publications, Vol 1, No. 1.) Berxeley: University of California. . - 


Press, 1923. pp. vi, 111. Appendices. 31.50. 
Denny, Harold Norman: Dollars for Bulea. The Story of American Rule 


in Nicaragua. New York: The Disl Pris, 1929. pp. xiv, 411. Index. 
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Pubblico. (Terza Edizione.) Milan: Società Anonima Editrice Dante 
Alighieri, 1980. pp. viii, 756. L. 40. 

Donath, Tibor. Der. Schutz des Privateigentums im Friedensvölkerrecht. 
(Dissertation zur Erlangung des Doktorates der Staatswissenschaften an 
der Universität Wien.) Vienna: Josef Schwarz, 1930. pp. 171. 

Donati, Donato. La Città del Vaticano nella Teoria Generale dello Stato. 

` (Seuola di Scienze Politiche e Sociali della R. Università di Padova.) 
Padua: Cedam, 1930. pp. 76. 15 Lire. 

Droszos, Dém. J. D. La Fondation de V Alliance Balkanique. Etude 
d'Histoire Diplomatique. Athens: J. Vartsos, 1929. pp. 122. Fr. 35. 

' Dumas, Jacques.. Responsabilité Internationale des Etats à raison de Crimes 
ou de Délits commis sur leur Territoire au Préjudice d’ Étrangers. With 
preface by M. Jules Basdevant. Essai dur l’évolution qui conduit du 
droit pénal international au droit international pénal. Paris: Recueil 
Sirey, 1930. pp. xvii, 477. Index. 54.50 Fr. 

Feinberg, Nathan. La Jurisdiction de la Cour Permanente de Justice Inter- 
nařionale dans le Système des Mandats. Paris: Rousseau & Cie, 1930. 
pp. 238. Bibliography. 40 Fr. 

Feis, Herbert. Europe, The Worlds Banker 1870-1914. An account of 
European foreign investment and the connection of World finance with 
diplomacy before the War. With an introduction by Charles P. Howland. 
(Publications of the Council on Foreign Relations.) New Haven: Yale 
University Press, 1930. pp. xxiii, 469. $5.00. 

Ferrera, Orestes. El Panamericanismo y la Opinión Europea. Paris: 
Editorial “Le Livre Libre,” 1930. pp. 303. | 

Flournoy, Richard W., Jr., and Hudson, Manley O. A Collection of Nation- 
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Treaties. (Publications of the Carnegie Endowment for International 
Peace, Division of International Law, Washington.) New York: Oxford 
University Press, 1929. pp. xxiii, 776. Index. $4.00. 
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Hold-Ferneck, Alexander. Lehrbuch des Vélkerrechis. Erster Teil: Wesen 
uni Grundlagen des Vélkerrechts. Leipzig: Felix Meiner, 1930. pp. 
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